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[60  New  Hampshire,  628.] 

Chasttablb  USB. — Distribution  m  judgment  of  bxboutobs. 

Araidiury  deriee  to  exeoatora  to  be  distribated  by  them  among  "  testator'i  rela 
tiTes,  aod  for  beneyolent  objects,  in  such  sums  as  in  their  jadgmeot  shall  be  for 
the  best,**  creates  a  yalid  charitable  use. 

Bill  for  the  constraction  of  the  will  of  John  Mooney,  de- 


Pike  dk  ParsonSj  for  plaintifEs. 

IT.  r.  €&  H.  F.  Harris,  for  defendants. 

Smtth,  J.  The  intention  of  the  testator,  by  the  residuary 
danse  in  his  will,  was  to  create  a  trust  in  the  plaintiffs. 
His langoage  is :  ''I  place  the  remainder  of  my  property  in 
the  hands  of  my  executors,  to  be  distributed,"  &c.  His  inten- 
tion, distinctly  announced,  is,  that  the  remainder  of  his  estate 
intrusted  to  them  shall  be  distributed  for  certain  declared  pur- 
poses. {Ericksan  v.  Willard,  1  N.  H.  217 ;  1  Per.  Tr.  §§  U2- 
123;  1  Jar.  Wills,  385-408.) 

Is  the  trust  sufficiently  definite  to  be  carried  into  effect  ? 
The  rule  for  determining  whether  the  words  of  a  will  create  a 
tmst  or  not,  is — ^first,  the  words  must  be  imperative ;  second. 
Vol.  IV.— 1 
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the  subject  most  be  certain  ;  and  thirdly,  the  object  must  be 
;a8  certain  as  the  subject.  (  Wright  t.  AtJcynSy  1  T.  &  R.  157 ; 
WoodY,  Cox,  2  Myl.  &  Cr.  684;  Pope  v.  Pope,  10  Sim.  1; 
Knight  v.  Knight,  3  Beav.  148 ;  1  Per.  Tr.  §  114,  n.)  In  this 
^case  these  conditions  are  complied  with.  The  words  are  im- 
perative. The  testator  places  his  property  in  the  hands  of  his 
•oxecutors  with  directions  to  distribute  the  same.  The  subject 
is  the  remainder  of  his  estate,  and  is  certain.  The  object,  so 
far  as  his  relatives  are  made  the  distributees,  is  certain. 

Bnt  the  principal  question  is,  whether  the  devise  in  trust 
•^*  for  benevolent  objects"  creates  a  trust  for  charitable  uses. 
Is  the  word  ^^  benevolent,"  as  used  in  the  residuary  clause  of 
the  will,  synonymous  with  "  charitable  ? "  These  words  are 
^dassed  as  synonymous,  but  do  not  always  express  the  same 
meaning.  Many  charitable  institutions  may  properly  be  called 
benevolent,  but  every  object  of  benevolence  is  not  an  object  of 
charity.  {James  v.  Alien,  3  Mer.  17.)  It  has  been  held  that 
the  word  ^'  benevolent,"  of  itself,  without  anything  in  the  con- 
text to  qualify  or  restrict  its  ordinary  meaning,  cannot  be 
deemed  charitable  in  the  technical  and  legal  sense  {Cha^mber- 
lain  V.  Steams,  111  Mass.  267) ;  but  it  is  not  necessary  to  in- 
quire what  the  law  on  that  point  is  in  this  State. 

The  statute  43  Eliz.  c.  4  (A.  D.  1601),  contains  an  enumer- 
ation of  charitable  objects,  all  of  which  have  since  been  con- 
fiidered  charitable;  also  many  other  uses  not  named  within  the 
strict  letter  of  the  statute,  but  which  come  within  its  spirit. 
(2  Per.  Tr.  §  692.)  It  is  said  that  no  bequests  are  deemed 
within  the  authority  of  chancery,  and  capable  of  being  estab- 
lished and  regulated  by  a  court  of  chancery,  except  b^uests 
for  those  purposes  which  the  statute  ennmerates  as  charitable, 
4>r  which  by  analogy  come  within  its  spirit  and  intendment. 
c(2  Sto.  Eq.  Jur.  §  1155.)  Whether  this  statute  has  ever  been 
Adopted  in  this  State  has  not  been  judicially  determined,  and 
for  the  purposes  of  this  case  it  is  not  important  to  inquire,  for 
<50urts  of  equity  have  original  and  inherent  jurisdiction  over 
charities,  independent  of  the  statute.  (2  Per.  Tr.  §  694,  and 
Authorities  cited.)  ^*  A  trust,  to  be  valid,  most  be  under  the 
control  of  a  court,  and  the  trust  must  be  of  such  a  nature  that 
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Its  adminiBtration  can  be  reviewed.  A  trust  for  charitj  mDst, 
therefore,  bo  governed  by  some  principles  that  are  familiar  to 
the  court.  These  principles  have  grown  up  in  relation  to  the 
words  ^  charity '  and  a  ^  charitable  nse,'  and  to  descriptions  that 
^x>me  within  them ;  bat  there  are  no  rules  that  can  be  applied 
to  mere  benevolence,  liberality,  or  generosity,  or  to  any  words 
that  give  a  discretion  and  power  to  the  trustees  to  apply  the 
funds  to  any  purpose  within  the  whole  range  of  human  action." 
^2  Per.  Tr.  §711.)  Whether  a  more  liberal  rjile  prevails  in 
this  State  we  need  now  inquire. 

In  the  case  of  a  charitable  gift  above  all  others,  it  is  often 
said  the  construction  should  be  such  as  will  preserve  rather 
than  destroy  the  gift.    {SaUonstaU  v.  Sanders^  11  Allen,  446, 
455 ;    Whicker  v.  ffumey  7  H.  L.  Cas.  154.)    In  many  of  the 
■cases  the  word  '^  benevolent "  has  been  coupled  with  ^'  chari- 
table" or  some  equivalent  word,  or  has  been  mentioned  in  con- 
nection with  such  public  institutions  as  to  show  an  intent  to 
make  it  synonymous  with  charitable.    {SaUongtaU  v.  Sanders^ 
11  Allen,  446 ;    Rack  v.  Emerson,  105  Mass.  431 ;    HUL  v. 
BwTM,  2  Wilfl.  &  Sh.  80 ;  Crickton  v.  Grierson,  3  Bligh's  N. 
R.424;  8.  c,  SWils.  &  Sh.  329;    Ewm  v.   Bannerman,  2 
Dow.  &  O.  74;    s.  o.  4  Wils.  &  Sh.  346;    UiUer  v.  Rowany 
5  CL  &  F.  99 ;  8.  o.  2  Shaw  &  McL.  866;   2  Per.  Tr.  §  711,  ei 
^./  1  Jar.  Wills,  211-215.)    In  other  cases,  where  a  bequest 
for  ^  benevolent "  purposes  contained  no  qualifying  or  explan- 
atory words,  the  bequest  has  been  held  void  for  uncertainty. 
{James  v.  AUen^  3  Mer.  17 ;  Morice  v.  Bishop  of  Durham,  9 
Ves.  399  ;  s.  o.  10  Ves.  522  ;  AUomey-Oeneral  v.  Haberdaah^ 
^e  Co.  1  Myl.  &  K.  420;    Nash    v.  MorUy,  5  Beav.  177; 
Chamberlain  v.  Stea/rns,  111  Mass.  267.)    The  decisions  go 
upon  the  ground  that  the  testator  intended  the  word  '^  benevo- 
lent '^  to  be  understood  according  to  the  technical  construction 
which  had  been  put  upon  it  by  the  courts.    But  in  many  of 
the  recent  English  cases  a  more  reasonable  construction  in  re- 
gard to  technical  language  has  been  adopted.    In  Jenkins  v. 
Hughes  (8  H.  L.  Cas.  571),  the  court  said  words  of  a  technical 
kind  are  not  necessarily  to  receive  a  technical  meaning.    In 
Toung  y.  Robertson  (4  Macq.  H.  L.  Cas.  314,  325),  it  was 
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said  the  primary  dnty  of  a  oonrt,  in  the  interpretation  of  wills, 
ia  to  give  each  word  employed,  if  it  can  with  propriety  receive 
it,  the  natural  and  ordinary  meaning  which  it  has  in  the  vocab- 
ulary of  ordinary  life,  and  not  to  give  words  employed  in  that 
vocabnlary  an  artificial,  secondary,  or  technical  meaning.  In 
EaU  V.  Warren  (9  H.  L.  Cas.  420)  it  is  laid  down  that,  in  con- 
stroing  the  autograph  of  an  illiterate  man,  the  meaning  of 
technical  language  may  be  disregarded ;  but  no  word  which 
has  a  clear  and  definite  operation  can  be  struck  out.  Judge 
Bedfield,  in  commenting  upon  these  cases,  says  they  ^'  evince  a 
determination  not  to  allow  technical  rules  of  construction  to 
overbear  and  break  down  all  the  better  instincts  and  involun- 
tary sentiments  of  common  sense,  and  the  common  experience 
of  mankind,  even  in  the  construction  of  wills,  and  we  hail  the 
omen  with  no  slight  gratification."  (1  .Red.  Wills  [ed.  1864], 
429,  n./  Perkins  v.  Mathes,  49  N.  H.  107, 110;  Trwteea  v. 
FeaOee,  15  K  H.  319 ;  TUton  v.  TiUon,  32  N.  H.  268 ;  Good- 
hue V.  Clark,  87  N.  H.  525  ;  Mathes  v.  8maH,  51  N.  H.  438, 
440 ;  1  Red.  Wills,  426,  442;  Stokes  v.  Solomons,  9  Hare,  75  ; 
HaH  V.  Tvlk,  2  De  G.,  M.  &  G.  311.) 

We  are  very  much  inclined  to  doubt  whether  the  constru- 
ing of  a  will  according  to  technical  rules  does  not  result  quite 
as  often  in  defeating  as  in  promoting  the  testator's  intent.  In 
this  State  the  intention  of  the  parties  to  a  written  instrument 
is  determined,  not  by  any  technical  rules  of  construction,  but, 
like  a  question  of  fact,  by  the  weight  of  competent  evidence. 
No  technical  rules  of  construction  applicable  to  all -cases  can  be 
established.  The  intention  in  each  case  is  determined  by  the 
evidence  bearing  on  the  case.  {Cole  v.  Lake  Go,  54  N.  H, 
242;  Rice  v.  Society,  56  N.  H.  191,  197;  Houghton  v.  Pattee, 
58  N.  H.  326 ;  Morse  v.  Morse,  58  N.  H.  891 ;  Brown  v. 
BartleU,  58  N.  H.  511 ;  Wilk'ms  v.  Ordway,  59  N.  H.  378.) 

In  this  case,  there  is  nothing  in  the  thirty-fourth  clause  of 
the  will  which  indicates  that  the  testator  did  not  intend  by  the 
word  "benevolent,"  objects  which  are  technically  known  as 
"charitable."  The  clause  reads :  "I  place  the  remainder  of 
my  property  in  the  hands  of  my  executors,  to  be  distributed 
by  them  after  my  decease  among  my  relatives,  and  for  benevo- 
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lent  objects,  in  such  sums  as  in  their  jadgtnent  shall  be  for  the 
best  In  case  the  first  named  execator,  John  H.  Goodale,  shall 
find  himself  in  need  of  means,  he  -ean  take  from  the  residue 
aboTe  named  the  sum  of  three  thousand  dollars."  It  may  be 
said  that  it  is  quite  probable  the  testator  did  not  know  there  is 
anj  legal  difference  between  the  words  "  charitable  "  and  "  be- 
DeTolent."  Most  persons  probably  use  the  words  indifferently 
and  as  meaning  the  same  thing.  If  it  had  occurred  to  the  tes- 
tator to  look  in  the  dictionary,  he  would  have  found  the  words 
classed  as  synonymous.  (See  Web.  Die,  "  charitable,"  "  char- 
ity.") In  its  popular  sense,  by  a  benevolent  person  is  under- 
stood one  who  emphasizes  his  good  wishes  by  well-doing. 

Looking  to  the  testator's  circumstances  and  the  rest  of  the 
will  for  light,  it  appears  that  he  died  leaving  no  lineal  heirs  or 
widow ;  that  he  devised  to  various  charitable  and  religious  in- 
fititntions,  and  to  many  of  his  heirs  at  law,  and  to  heirs  of  his  de- 
ceased wife,  legacies  in  money  to  the  amount  of  $38,200 ;  ako, 
that  he  made  specific  legacies  of  personal  property,  and  specifi- 
cally devised  his  real  estate.  The  amount  to  be  distributed 
under  the  clause  in  question  is  about  $25,000.  In  disposing 
of  this  estate,  amounting  probably  to  $75,000,  the  disposition 
made  of  his  estate  in  other  parts  of  his  will  furnishes  some  evi- 
dence of  what  was  his  intent  in  the  residuary  clause.  He  be- 
qaeathed  to  the  Tilton  and  Northfield  Congregational  Society, 
$1,000;  to  the  New  Hampshire  Home  Missionary  Society, 
12,000;  to  the  New  Hampshire  Bible  Society,  $500;  to  the 
Foreign  Missionary  Society,  $500;  to  the  New  Hampshire 
Ministers'  Widows'  Society,  $1,000 ;  to  the  New  Hampshire 
Conference  Seminary  at  Tilton,  $500 — total,  $5,500 — ^all  of 
which  niust  be  regarded  as  charitable  objects.  The  balance  of 
the  sum  of  $38,200  is  bequeathed  mostly  to  relatives  by  blood 
or  marriage.  Some  small  sums,  in  the  aggregate  not  large,  are 
given  to  persons  not  denominated  in  the  will  as  relatives — ^as, 
for  example,  $300  to  Mrs.  Buth  Cox,  of  Holderness,  a  woman 
then  upwards  of  one  hundred  years  of  age,  the  apparent  object 
of  the  bequest  being  for  her  relief  and  comfort  in  her  extreme 
old  age,  and  hence  within  the  line  of  charitable  gifts.  His  intent, 
as  thus  disclosed,  appears  to  have  been  to  distribute  his  property 
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to  his  relatives  and  for  charitable  objects ;  and  we  think  it  is  » 
fair  constmcticA  of  the  residaarj  clanse.  to  hold  that  the  trust- 
ees might  distribote  the  remainder  of  his  estate  to  sneh  rela- 
tives  within  the  statute  of  distribution  (  VarreU  v.  Wendell^  20 
X.  H.  181)  as  are  needy,  and  to  such  charitable  objects  as- 
he  gave  specific  legacies  to.  The  nse  of  the  word  ^'  relatives  '* 
excludes  all  others  as  individoals.  In  aathorizing  his  execu- 
tors to  dispose  of  the  remainder  to  the  distributees  in  such 
sums  as  m  their  judgment  shall  be  best,  he  evidently  bad  in 
view  the  necessities  of  his  relatives,  as  well  as  the  comparative^ 
claims  for  benevolent  snpport  of  charitable  institutions.  The 
coupling  of  the  provision  in  the  same  clause,  that  his  son-in-law 
might  take  $8,000  of  the  residue  in  case  of  need,  gives  addi- 
tional strength  to  this  construction.  The  use  of  the  conjunc- 
tion ''  and  "  in  the  clanse  '^  among  my  ^relatives  and  for  benev- 
olent objects,"  shows  that  the  testator  did  not  intend  to  give 
this  large  sum  wholly  to  his  relatives  nor  wholly  to  charitable- 
institntions,  but  to  both  objects  in  such  sums  as  the  executors 
should  judge  best. 

On  the  question  whether  a  bequest  for  a  benevolent  pur- 
pose, not  charitable  in  the  technical  sense,  would  be  void,  wo 
express  no  opinion. 

The  question  whether  parol  evidence  is  admissible  for  any 
purpose  in  giving  construction  to  the  wOl,  will  be  considered 
when  such  evidence  is  produced. 

Case  discharged. 

Staklst,  J.,  did  not  sit :  the  others  concurred. 


Bee  Simpson  v.  Welcome,  2  Am.  Prob.  R.  248;  NicbolB  v.  AUen,  Ib^ 
860;  Hesketb  v.  Murphy,  8  Id.  7;  Matter  of  Schooler,  lb.  249;  Fdificld 
V.  Lanaon,  inflra;  Qainn  v.  Shields,  infra;  Pritchard  v.  Thompson,  if^fra*. 
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[96  New  York,  499.] 
EtFBGT  of  AOOXFTAHOE  of  PBOriSION  IN  LIEU  OF  DOWEB. 

Tbe  aeeq»taiice  of  a  proridon  in  a  will  in  lien  of  dower  bari  a  widow  from  aay 
ihare  in  lapied  Ic^ulea. 

Appeal  from  a  judgment  of  the  Supreme  Court  affirming- 
a  decree  of  the  surrogate  on  the  final  accounting  of  the  execu- 
tors of  the  will  of  John  Bullard,  deceased. 

B,  F,  Tractfy  for  appellants. 

Jcutper  W.  GUberty  Benjamin  D.  SiUiman^  and  Thomas 
H,  Rodman^  for  respondents. 

Eabl,  J.  John  Bullard  died  in  January,  1881,  leaving  a 
will  dated  February  4, 1876,  and  leaving  a  widow  and  next  of 
kiD,  but  no  children.  He  devised  to  his  wife,  Jane  E.  Bullard, 
a  valuable  hoase  in  Brooklyn,  and  bequeathed  to  her  household 
fomiture,  paintings,  books,  horses  and  carriages  and  $150,000 
in  money,  which  sam  he  directed  his  execators  to  pay  within 
three  years  after  his  death  at  such  times  and  in  such  amounts 
as  they  in  their  discretion  should  think  proper,  and  until  full 
payment  to  pay  her  semi-annual  interest  upon  the  sum  unpaid 
to  her,  computed  from  the  time  of  his  death.  He  also  directed 
that  such  legacy  to  his  wife  should  take  precedence  in  payment 
over  all  the  other  legacies  given  in  his  will ;  and  he  gave 
various  other  legacies,  among  which  was  a  legacy  of  $25,000  to 
his  brother  William,  and  one  of  $2,000  to  his  cousin  Ann  Eliza 
Garnet.  The  residue  of  his  estate  he  disposed  of  as  follows  : 
Two-fifths  thereof  to  his  brother  William,  one-fifth  thereof  to 
each  of  his  nephews,  John  R.  and  Lewis  H.  Bullard,  and  the 
remaining  fifth  thereof  to  his  execators,  upon  trust  to  invest 
the  aame  and  receive  and  pay  the  income  thereof  to  his  wife 
daring  her  life,  and  after  her  death  to  pay  the  principal  thereof 
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to  his  brother  William  and  the  two  nephews,  John  K.  and 
Lewis  H.,  in  equal  shares.  After  the  devises  and  bequests  con- 
tained in  the  will,  there  was  the  following  provision  in  the 
twenty-fourth  paragraph  thereof :  "  It  is  ray  will,  and  I  do 
hereby  declare  that  the  devises  and  bequests  hereinbefore  made, 
to  and  for  the  benefit  of  my  beloved  wife,  Jane  E.  Bullard,  are 
made  and  shall  be  accepted  and  received  by  her,  in  lieu  and 
bar  of  her  dower,  and  of  all  claims  she  may  have  upon  or 
against  my  estate  as  my  widow." 

Wilh'am  Bullard  and  Ann  Eliza  Garnet  both  died  before  the 
testator,  and  it  is  conceded  by  all  parties  that  the  legacies  to 
them  lapsed,  and  that  the  share  of  William  Bullard  in  the 
residue  lapsed,  and  that  as  to  such  share  the  testator  died  in- 
testate. 

The  widow  accepted  the  provisions  made  for  her  in  the  will, 
but  notwithstanding  this  her  executors,  the  appellants,  claim 
that  they  as  such  are  entitled  to  one-half  of  the  lapsed  lega- 
cies under  the  statute  of  distributions ;  and  the  executors  of 
the  husband,  the  respondents,  claim  that,  by  accepting  the  pro- 
visions made  for  her  in  the  will,  she  was,  under  the  twenty - 
fourth  paragraph  thereof,  barred  of  any  further  share  in  the 
estate ;  and  so  it  has  been  held  by  the  surrogate  and  Supreme 
Court. 

The  claim  of  the  appellants  is  that  the  provision  barring  the 
widow  was  inserted  in  the  will  for  the  benefit  of  the  other  de- 
visees and  legatees,  and  that  no  one  but  such  devisees  and  lega- 
tees can  set  up  the  bar  against  her.  The  claim  of  the  respond- 
ents is  that  the  bar  was  inserted  in  the  will  for  the  benefit 
of  the  other  devisees  and  legatees  not  only,  but  in  ease  of  the 
testator's  estate,  the  provision  for  the  widow,  in  the  mind  of 
the  testator,  being  suflScient  and  all  she  was  to  have  out  of  his 
estate. 

The  learned  counsel  for  the  appellants,  to  support  his  con- 
tention, cites  2  Williams  on  Executors,  1068 ;  2  Jarman  on 
Wills  (5th  Am.  ed.),  85,  36 ;  2  Redfield  on  Wills,  747,  748, 
§§  19,  20  ;  and  these  text-writere  sustain  him^  They  all  lay 
down  the  rule  substantially  that  a  gift  to  a  widow,  in  satisfac- 
tion of  all  claims  on  the  testator's  estate,  does  not  preclude  her 
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from  claiming  her  share  in  the  personaltj  under  the  statute  of 
distribntionB  in  the  event  of  a  failure  of  a  bequest  of  that  prop- 
erty ;  and  thej  cite  for  the  rule  the  case  of  Pickering  v.  Stam- 
ford (2  Yes.  273,  581 ;  8  id.  332,  492).  In  that  case  a  testator 
gave  certain  parts  of  his  real  and  personal  estate  to  his  wife, 
declaring  that  the  provision  thus  made  for  her  was  and  should 
be  in  bu*  and  full  satisfaction  of  all  dower  or  thirds  which  she 
eould  have  or  claim  "  in,  out  of,  or  to  all  or  any  part  of  his  real 
and  personal  estate,  or  either  of  them."  Then  after  certain 
bequests  to  his  next  of  kin,  he  gave  the  residue  of  his  estate  to 
his  executors  upon  certain  charitable  trusts ;  and  such  gift  of 
the  residue  was  held  to  be  illegal,  so  that  the  testator,  as  to  the 
residue,  actually  died  intestate.  The  master  of  the  rolls  at  first 
<2  Ves.  581)  held  that  the  widow  was  barred  by  the  provisions 
made  for  her  of  all  interest  in  the  estate  of  her  husband.  But 
subsequently,  his  attention  having  been  called  to  the  case  of 
Sifmp9on  V.  Samsby^  decided  by  Lord  Cowper  as  cbaocellor, 
he  reversed  his  former  decision  on  the  authority  of  that  case, 
aud  held  that  the  widow  was  not  barred  (3  Yes.  332),  and  his 
decision  was  affirmed  by  the  chancellor.     (3  Yes.  492.) 

We  are  not  satisfied  with  the  reasoning  upon  which  the  de- 
cision in  Piekervng  v.  Stamford  rests.  It  is  difficult  to  under- 
stand the  opinion  of  the  chancellor.  He  held  that  he  was 
bound  to  close  the  will  and  could  not  look  at  it.  It  was  easy 
to  reach  the  conclusion  that  the  statute  of  distributions  must 
control  if  the  will  was  wholly  ignored.  It  cannot  in  such  a 
case  be  ignored.  It  must  be  looked  at  and  its  language  must 
be  constmed  for  the  purpose  of  arriving  at  the  intention  of  the 
testator.  What  did  the  testator  mean  in  this  case  ?  He  made 
ao  apparently  liberal  provision  for  his  wife,  and  then  declared 
that  it  should  be  in  lieu  and  bar  of  her  dower  and  of  all  claims 
she  might  have  upon  or  against  his  estate  as  widow.  What 
reason  is  there  for  saying  that  the  bar  was  intended  for  the 
benefit  of  the  other  devisees  and  legatees  named  in  the  will  ? 
None  that  I  can  perceive.  If  he  had  meant  that  and  no  more, 
language  expressing  just  that  could  have  been  used.  On  the 
contrary  he  used  the  mostcomprehensive  language^' all  claims'' 
ihe  may  have  upon  or  against  his  estate  as  widow.     He  clearly 
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had  in  mind  his  whole  estate.  He  had  made  for  her  what  he 
deemed  a  suitable  provision  in  view  of  all  the  circumstances — 
all  she  should  have  out  of  his  estate,  and  then  provided  that 
she  should  have  no  more.  It  is  mere  guess-work  to  suppose 
that  if  he  had  known  that  the  two  legatees  would  die  before 
him,  he  would  have  made  a  more  ample  provision  for  his  wife. 
The  just  inference  is  that  he  gave  his  wife  all  he  intended  un- 
der any  circumstances  she  should  have.  If  the  bar  was  to  op- 
erate to  exclude  the  widow  as  to  the  personal  estate,  only  in 
case  the  bequests  became  operative,  then  it  was  xmnecessary, 
as  the  bequests  would  carry  that  estate  away  from  her  in  spite 
of  anything  she  could  do  or  any  claim  she  could  make.  Ac- 
cording to  the  contention  of  the  appellants,  the  bar  was  to  be 
inoperative  in  the  only  case,  to  wit,  that  of  lapsed  legacies,  in 
which  it  could  be  useful  or  have  any  effect. 

It  is  conceded  that  if  such  provisions  are  made  in  lieu  of 
dower  it  will  bar  the  widow,  not  only  of  all  claim  in  the  real 
estate  owned  by  the  testator  at  the  date  of  his  will,  but  in  all 
the  real  estate  afterward  acquired  by  him.  So,  too,  if  a  testator 
makes  a  provision  for  his  wife  in  lieu  of  dower  and  then  de- 
vises his  real  estate  away  from  his  heirs  by  a  devise  which 
lapses  by  the  death  of  the  devisee  in  the  lifetime  of  the 
testator,  or  which  for  any  other  reason  becomes  void  and 
inoperative  so  that  the  real  estate  descends  to  the  heirs  of  the 
testator,  can  it  be  doubted  that  the  widow  would,  by  accepting 
the  provisions  made  for  her,  be  barred  of  dower  in  the  real 
estate  t  It  could  not  be  said  that  the  provision  in  such  case 
was  made  for  the  benefit  of  the  devisee,  but  it  would  be  held 
to  have  been  made  in  ease  of  the  real  estate  to  whomsoever  it 
might  go.  It  is  impossible  for  me  to  perceive  why  the  same 
rule  should  not  operate  in  the  exclusion  of  the  widow  from  any 
share  in  lapsed  legacies  of  personal  estate.  If  it  cannot  be 
said  in  the  one  case  that  the  provision  was  made  for  the  benefit 
of  the  devisee,  how  can  it  be  said  in  the  other  case  that  it  was 
made  for  the  benefit  of  the  legatees?  If  the  heir  in  the  one 
case  can  set  up  the  bar,  why  may  not  the  next  of  kin  in  the 
other  case  ? 

It  is  conceded  upon  the  authority  of  the  case  of  Lett  v. 
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BandaU  (3  Smale  &  Gif.  83),  and  by  the  text-writers  above 
referred  to,  that  if  in  this  case  the  testator  had  left  a  portion  of 
his  personal  estate  undisposed  of,  or  if,  upon  the  face  of  the  will 
he  had  died  intestate  as  to  a  portion  of  his  personal  estate,  hia 
widow  would  have  been  barred  of  any  claim  as  widow  in  such 
portion.  That  concession  goes  far  enough  in  principle  to  sus- 
tain the  bar  of  the  widow  in  this  case.  The  two  legatees  had 
died  in  the  lifetime  of  the  testator,  and  as  they  resided  near 
him  and  were  nearly  related  to  him  he  must  be  presumed  to 
have  known  it,  and  he  must,  therefore,  have  known  that  the 
le^'es  to  them  had  lapsed.  The  will  spoke  at  his  death  and 
then  first  took  effect.  It  must  be  treated  as  if  the  testator  had 
Quule  no  disposition  of  the  portions  bequeathed  to  the  two 
legateea,  and  as  if  he  had  intentionally  died  intestate  as  to  such 
portions ;  and  thus  the  principle  laid  down  by  the  text-writera 
tnd  decided  in  Zett  v.  BandaU  is  applicable  to  this  case.  Thia 
may  be  treated  as  a  case  of  intestacy  on  the  face  of  the  wilL 
I^acies  to  persons  having  no  being  are  as  no  legacies.  It  can- 
not be  said  that  the  pi'ovisions  for  the  wife  were  made  for  the 
benefit  of  legatees  not  in  existence. 

The  distinction  attempted  to  be  made  between  the  case  of 
Pickering  v.  Stamford  and  the  case  of  Lett  v.  BandaU^  and 
the  reasoning  upon  which  it  is  attempted  to  sustain  the  former 
decision,  are  so  artificial,  obscure  and  illogical  that  they  do  not 
receive  the  sanction  of  our  judgment.  Giving  the  ordinary 
force  to  the  language  used  in  paragraph  24,  ascribing  to 
U  the  meaning  which  we  think  such  language  under  such 
arcnmstanoes  is  always  intended  to  have,  we  can  entertain  no 
doabt  that  the  testator  intended  to  bar  his  wife  of  any  further 
^)  under  any  circumstances,  in  his  estate. 

If  in  this  case  the  widow  had,  prior  to  her  marriage,  entered 
^to an  antenuptial  agreement  with  her  husband  by  which,  in 
consideration  of  provisions  then  made  for  her,  she  had  consent- 
M  to  take  and  claim  no  more  in  his  real  or  personal  estate,  it  ia 
conceded  that  such  contract  would  have  bound  her,  and  after 
the  death  of  her  husband,  barred  her  from  any  further  share  or 
interest  in  his  estate.  By  accepting  the  provisions  made  for 
her  in  the  will,  in  lieu  of  all  her  rights  as  widow  in  the  estate 
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of  her  husband,  she  assented  to  all  the  terms  and  conditions 
annexed  to  the  provisions  and  becomes  bound  hj  them  just  as 
if  she  had  covenanted  to  observe  them,  and  her  assent  can  be 
enforced  in  equity  just  as  if  she  had  come  under  a  convention 
or  contract.  We  can  perceive  no  reason  for  enforcing  soch  a 
•covenant,  made  before  the  marriage,  that  does  not  exist  for 
enforcing  the  assent,  the  legal  equivalent  of  a  covenant,  given 
after  the  dissolution  of  the  marriage  bj  death. 

The  case  of  Pickering  y.  Stamford  has  never  been  followed 
in  this  State,  and  its  authority  was  repudiated  by  the  case  of 
Chamberlain  v.  Chamberlain  (43  N.  Y.  424).  In  that  case  the 
testator  made  provision  for  his  widow,  and  declared  that  if  she 
accepted  such  provision  she  should  not  be  entitled  to  dower  in 
the  property  of  the  testator  or  to  receive  any  other  share  or 
interest  in  his  estate.  Before  the  proof  of  the  will  the  widow 
executed  a  paper  declaring  her  election  to  accept  the  provision 
made  for  her  by  the  will,  and  releasing  the  estate,  and  every 
part  thereof,  and  the  executors,  heirs  at  law  and  next  of  kin  of 
and  from  all  interest,  claim,  right,  dower  and  distributive  share 
in  and  to  the  estate  and  every  part  thereof.  Subsequently 
some  of  the  provisions  contained  in  the  will  were  held  to  be  | 
invalid,  so  that  the  testator  died  intestate  as  to  a  portion  of  his 
property.  The  widow  claimed,  notwithstanding  the  provision 
made  for  her  and  her  acceptance  thereof,  her  share  as  widow 
in  the  property  not  legally  disposed  of  by  the  will,  and  as  to 
which  there  was  a  legal  intestacy  ;  and  the  case  of  Pickering 
V.  Stamford  was  cited  to  sustain  her  claim,  but  it  was  denied 
and  held  that  her  acceptance  of  the  provision  made  for  her 
barred  her  of  any  further  interest  in  the  estate  left  by  the  tes- 
tator. Allen,  J.,  writing  the  opinion,  said :  "  This  condition 
and  limitation  was  imposed,  not  for  the  benefit  of  the  other 
legatees  under  the  will,  bat  as  a  just  limitation  to  the  claims  of  I 
the  widow  upon  the  estate.  It  is  a  testamentary  declaration 
that  the  provision  made  for  the  widow  was  just  and  reasonable 
in  view  of  her  age,  condition  in  life  and  prospective  wants,  and  I 
the  amount  and  value  of  bis  estate,  and  that  it  ought  not  to  be 
increased  in  anj  contingency."  The  case  of  Pickering  v. 
^'tam/ord  o^nnot  staurf  ^\V^  *'^*^  ^*^-    ^^  ^^^  ^^^^^^  *here 
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wi£  a  legal,  as  distinguished  from  an  intentional  intestacy,  and 
in  both  the  langoage  barring  the  widow  was  sabstantially  the 
same;  and  the  Chamberlain  case  is  not  distinguishable  from 
this.  The  language  barring  the  widow  is  subetantiaUy  the 
ame.  In  both  cases  there  was  an  unintentional  intestacy  ;  or 
Id  this  case  there  was  an  intentional  intestacy,  the  testator  in 
liis  lifetime  knowing  of  the  death  of  the  two  legatees,  in  which 
event,  on  the  authority  of  the  case  of  Lett  v.  Randall  and 
other  cases,  the  widow  was  barred.  None  of  the  authorities, 
however,  cited  by  the  learned  connsel  for  the  appellants,  make 
m  distinction  between  a  case  of  intestacy  made  in  consc- 
ience of  lapsed  legacies  and  a  case  of  intestacy  made  by  lega- 
ci^  held  to  be  illegal  and  void  as  in  conflict  with  some  rule  of 
law.  Both  kinds  of  intestacy  are  placed  upon  the  same  footing^ 
u  to  the  rights  of  the  widow.  A  testator,  by  mistake  or  in  ig- 
norance of  the  amount  of  his  property,  may  fail  to  dispose  of 
the  whole  of  hie  estate,  and  thus  die  intestate  as  to  a  portion 
thereof,  and  yet  it  is  conceded  that  in  such  case,  by  snch  a  pro- 
^sion  as  is  contained  in  this  will,  the  widow  is  effectually 
bff^ed.  How  can  it  make  any  difference  in  principle,  as  to  the 
rights  of  the  widow  in  such  a  case,  whether  the  testator  fails  to 
dispose  of  his  whole  estate  from  ignorance  of  the  facts  or  ig- 
DOfance  of  the  law  %  Nor  is  the  Chamberlain  case  distinguish- 
able from  this  on  account  of  the  release  ezecnted  by  the  widow^ 
beeause  it  was  held  that  she  executed  that,  supposing  it  to  be  a 
Qiere  election  to  take  under  the  will,  and  the  case  was  disposed 
of  in  this  court  without  taking  the  release  into  consideration, 
ind  solely  upon  the  provision  made  for  the  widow  and  her 
Section  to  accept  it.  That  case,  as  to  the  point  now  involved, 
^B  well  and  carefully  considered,  and  as  to  it  the  judges  were 
Mianimons ;  and  even  if  we;  entertained  any  doubts  as  to  the 
soundness  of  the  decision,  as  it  for  the  first  time  in  this  State 
laid  down  the  rule  which  is  neither  unjust  nor  inconvenient  for 
the  construction  of  such  wills  as  this,  we  should  feel  bound  to 
adhere  to  it  as  a  controlling  authority. 

So  far  we  agree  with  the  courts  below,  but  there  are  other 
featores  in  reference  to  which  we  are  constrained  to  differ  with 
these  conrts.    The  will  of  the  testator  cdntains  an  unqualified. 
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abfiolately  general  residnary  clause  in  these  words :    ^^  All  tl 
rest,  residue  and  Remainder  of  my  estate,  both  real  an<]  pe 
«onal,  whatsoever  and  wheresoever,  whereof  I  shall  die  seizes 
possessed  or  entitled  unto,  I  give,  devise  and  bequeath    as  fo 
lows,  to  wit : "  two-fifths  to  his  brother  William,  one-fifth  i 
each  of  his  nephews,  John  B.  and  Lewis  H.,  and  the  remainin 
fifth  in  trust  for  his  wife  during  her  life,  and  after  her   deatl 
to  his  brother  and  two  nephews  before  named.    While  tb 
widow  did  not  take  any  of  this  residue  absolutely,  she  ^was  ii 
terested  in  having  it  as  large  as  it  could  be  under  the   ^will,  Ix 
cause  she  was  entitled  to  the  income  of  one-fifth  thereof  during 
her  life.  The  courts  below  held  that  the  two  lapsed  legacies  o 
$25,000,  and  $2,000,  did  not  fall  into  the  residue,  but  passes 
as  undisposed  of  to  the  next  of  kin.    In  this  they  erred.     Th< 
rule  is  universal,  to  which  there  is  no  exception  to  be  fonnd  ii 
any  of  the  books,  that  lapsed  legacies  under  such  a  residnarj 
clause  as  this  fall  into  the  residue,  and  pass  to  the  residuar} 
legatees.  In  Boper  on  Legacies,  496,  it  is  said,  that  *^  when  the 
lapse  is  of  a  general  or  specific  legacy,  or  of  an  annuity,  it  f alb 
into  the  general  residue,  and  consequently  belongs  to  the  per- 
aon  entitled  to  that  fund  by  the  gift  of  the  testator."    In  Wil- 
liams on  Executors,  1044,  it  is  said  that  '^  when  the  residuary 
legatee  is  nominated  generally,  he  is  entitled  in  that  character 
to  whatever  may  fall  into  the  residue  after  the  making  of  the 
will  by  lapse,  invalid  dispositions  or  other  accident."     In  9j 
Bedfield  on  Wills,  442,  it  is  said  that  ^^  it  seems  to  be  well  selH 
tied  that  a  residuary  bequest  as  to  personal  estate  carries  nol 
only  everything  not  attempted  to  be  disposed  of ,  but  everything 
which  turns  out  not  to  have  been  effectually  disposed  of  as  void 
legacies  and  lapsed  legacies.    A  presumption  arises  in  favor  oi 
the  residuary  legatee  as  to  personalty  against  any  other  persoa 
except  the  particular  legatee.    The  testator  is  supposed  to  giva 
it  away  from  the  residuary  legatee  only  for  the  sake  of  tbtf 
partichlar  legatee."    In  Reynolds  v.  Kortright  (18  Beav.  417^ 
427),  the    learned    judge   writing  the   opinion  said :    *^  Tha 
result  IB  t\x2ii^  ^rarything  which  is  ill-given  falls  into  the  res- 
idne.^'     X*o  a.0  isame  effect  are  the   following  authorities  ia 
tbisStat^^    /,^^5^^   V.  j0/a¥»,  4  Paige,  116 ;  Kim^  v.  StTongf 
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9  id.  94 ;  King  v.  WoodhnU,  3  Edw.  Ch,  79 ;  Banks  v. 
Phdan^  4  Barb.  80.)  But  the  testator  may,  by  the  terms  of 
the  beqnest,  narrow  the  title  of  the  reeiduary  legatees,  as  where 
it  appears  to  be  his  intention  that  the  residuary  legatee  shall 
have  only  what  remains  after  the  payment  oflegadee;  and  he 
may  bo  circnmscribe  and  confine  the  residne  as  that  the  resid- 
uary I^tee  will  be  a  specific  legatee,  and  then  he  will  not  be 
entitled  to  any  benefit  accruing  from  lapses  unless  what  shall 
ha?e  lapsed  constitute  a  part  of  the  particular  residne.  But, 
as  said  by  Lord  Eldon  in  Bland  v.  Lamb  (2  Jac.  &  Walk. 
406),  "very  epecial  words  are  required  to  take  a  bequest  of 
flie  residue  out  of  the  general  rule."  In  Banks  v.  Phda/ii^ 
a  learned  judge  said  that  the  only  exception  to  the  general  rule 
is, "  when  the  words  used  in  the  will  expressly-show  an  inten- 
tion on  the  part  of  the  testator  to  exdnde  such  portions  of  his 
estate  as  are  mentioned  in  any  of  the  previous  clauses  of  the 
will  from  falling  into  the  general  residne."  There  is  nothing 
in  this  will  showing  that  the  testator  meant  to  exclude  any- 
thing from  or  to  circumscribe  or  limit  the  residne.  The  caurts 
below  excluded  these  lapsed  legacies  from  the  residne  upon 
the  authority  of  the  case  of  Kerr  v.  Dougherty  (79  N.  Y. 
327).  But  that  case  was  misconceived.  It  was  there  held 
that  there  was  no  general  residuary  clause ;  that  the  testator 
there  meant  to  limit  and  circumscribe  the  residuary  clause 
and  used  such  language  as  to  show  that  it  could  not  be  in- 
creased by  the  lapsed  legacies.  The  general  rule,  as  we  h^ve 
laid  it  down,  was  recognized  in  the  prevailing  opinion,  but  it 
was  held  that  the  language  of  the  will  then  under  considera- 
tion, and  the  facts,  took  that  case  out  of  the  rule.  Therefore 
one-fifth  of  these  two  lapsed  legacies  should  have  been  added 
to  the  residuary  estate  which  was  to  be  held  in  trust  for  the 
widow. 

As  I  understand  the  decree  of  the  surrogate,  in  arriving  at 
the  residue  in  which  the  widow  was  to  share,  he  excluded  all 
interest  which  accrued  subsequently  to  the  death  of  the  tes- 
tator, and  in  this  he  erred.  All  interest,  otherwise  undisposed 
of,  fell  into  the  residue.  There  were  a  number  of  legacies  as 
to  which  no  time  of  payment  was  specified,  and  they  were 
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payable  at  the  end  of  the  year  without  intereet;  and  there 
were  a  number  of  le^eies,  in  terms  payable  within  three  years 
without  interest.  The  income  of  the  funds  set  apart,  or  held 
for  the  payment  of  these  legacies,  should  have  been  added  to 
the  residue. 

The  Supreme  Court  did  not  err  in  holding  that  the  widow 
was  entitled  to  the  interest  on  the  share  of  the  residue  put  in 
trust  for  her  from  the  death  of  the  testator  {Cooke  v.  Meeker^ 
36  N.  T.  .16;  Lynch  v.  Mahoney,  2  Redf,  Surr.  434:    Wil- 
liamaon  y.  Williamson^  6  Paige,  298  ;  SargerU  v.  Sargent^  103 
Mass.   299);  and  hence  such  interest  formed  no  part  of  the 
residue.    But  the  other  four-fifths  of   the   residue  were  not 
payable  until  at  the  end  of  one  year  from  the  death  of  the 
testator,  and  hence  the  income  of  those  shai'es  for  one  year, 
except  as  to  the  two-fifths  which  lapsed,  being  otherwise  un- 
disposed of,  went  into  and  formed  a  part  of  the  residue.     To 
ascertain  the  amount  of  a  general  residue,  all  the  income  of 
the  estate,  not  otherwise  disposed  of,  must  be  added  to  the 
residue.     Ordinarily  this  is  not  important  as  to  the  interest 
upon  the  residue,  as  both  principal  and  interest  go  to  the  same 
parties.    But  whenever  it  is  important  to  any  one  the  residue 
should  be  thus  ascertained.    Here  it   was  important  to  the 
widow  that  everything  should  be  added  to  the  residue  which 
belonged  there ;  and  hence  all  the  interest  for  one  year,  on  so 
much  of  the  residue  as  did  not  lapse,  excluding  her  one-fifth, 
to  wit,  on  two-fifths  thereof,  should  have  been  added  to  the 
residue,  so  as  to  make  up  the  true  amount  from  which  the  one- 
fifth  of  principal  was  to  be  taken  and  held  in  trust  for  her.    It 
may  be  difiicnlt  to  work  out  all  these  details,  but  with  the  aid 
of  rules  referred  to  in  WiUmmson  v.  WiUiamsonj  it  will  not 
be  found  impossible. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  surro- 
gate and  the  judgment  of  the  General  Term  should  be  modi- 
fied, and  that  the  case  should  be  remitted  to  the  surrogate  for 
judgment  in  accordance  with  this  opinion,  the  costs  of  the  ap- 
pellants and  respondents  in  this  court  to  be  paid  out  of  the 
estate. 

All  concur. 

Judgment  accordingly. 
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ESOHBAGH  V8.  OOLLIKS. 

[61  Maryland,  478.] 

Altsbation  of  will  bt  obliteration. 

A  toUlor  eaonot,  by  merely  striking  out  words,  alter  a  will  so  as  to  enlarge  an 
estate  granted.    The  original  language  remains  operatiye. 

AcnoN  by  the  adminietrators  with  the  will  annexed  of 
John  Eschbach,  for  a  constrnction  of  deceased's  will. 

A.  Zeo  Knotty  for  the  widow. 

Bernard  Carter  and  Arihvr  W.  Jliaohen,  for  jadgtnent 
creditors. 

Richard  Bernard^  for  appellees. 

Yellott,  J.  The  bill  of  complaint  in  this  caose  invokes  a 
judicial  construction  of  the  will  of  John  Eschbach,  the  mean- 
ing of  which  having  been  rendered  ambiguous,  obscure,  and, 
in  some  places,  apparently  incomprehensible,  by  obliterations 
made  by  the  testator  a  number  of  years  subsequent  to  the  date 
of  itB  execution.  The  will  was  originally  executed  in  conform- 
ity with  the  requirements  of  the  statute  prescribing  the  for- 
malities to  be  observed  in  making  a  testamentary  disposition  of 
real  estate.  In  the  first  clause,  two  of  the  testator's  sons,  Leo 
&chbach  and  John  E.  Eschbach,  are  appointed  executors,  with 
the  usual  directions  in  regard  to  funeral  expenses  and  the  pay- 
ment of  debts.  In  the  second  clause,  the  whole  estate,  real 
and  personal,  is  devised  and  bequeathed  to  the  said  Leo  and 
John  £.  EschbacU  in  trust.  The  testator  then  proceeds  to  de- 
clare the  nature  and  purposes  of  the  trust  thus  created,  and  the 
mode  and  manner  in  which  it  shall  be  executed,  with  a  multi- 
tude of  provisions  not  necessary  to  be  here  recited,  as  they  in- 
volve no  questions  now  presented  for  adjudication.  The  corpita 
of  the  estate  is  to  be  divided  into  ten  equal  parts  corresponding 
Vol.  IV.— 2 
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to  the  number  of  the  testator's  children.  Leo  Eschbach  and 
John  £.  Eschbach  are^  each,  to  take  one-tenth,  entirely  ex- 
empted from  the  operation  of  the  trust,  and  to  be  held  by  them 
absolutely,  or  in  fee  simple.  To  the  other  sons,  and  the  daugh- 
ters, life  estates  are  given  with  remainders  as  prescribed  by  the 
terms  of  the  will.  It  becomes  important,  in  the  construction 
of  this  will,  to  observe  that  none  of  the  children  of  the  testa- 
tor are  mentioned  by  name  except  Leo  and  John  E.  Eschbach. 
The  others  are  simply  designated  as  sons  or  daughters. 

After  the  death  of  the  testator  the  will  was  discovered  with 
certain  words  written  below  the  signatures  of  the  attesting  ivit- 
nesses.  This  writing  is  somewhat  deficient  in  perspicuity^ 
which  is,  perhaps,  attributable  less  to  the  general  imperfection 
of  human  language  than  to  the  peculiarity  of  the  diction  em- 
ployed. It  was  not  there  when  the  will  was  executed.  It  has 
no  attestation,  but  is  supposed  to  be  in  the  handwriting  of  the 
testator,  and  was  signed  by  him.    It  is  in  these  words : 

February  3,  '80. 
For  Good  &  soun  Beason,  I  arrest  John  E.  Eschbach  Name, 
and  Leo  Eschbach  his  Name,  the  above  date,  in  Good  Health 
and  Reason.    Signed  the  above  date. 

John  Esohbaoh. 

In  each  clause  of  the  Mrill,  wherever  the  names  of  Leo  Esch- 
bach and  John  E.  Eschbach  occur,  a  pen  has  been  drawn  acroB^, 
leaving  the  names  legible  but  the  writing  partially  defaced  by 
the  attempted  obliterations. 

Two  important  changes  in  the  will  result  from  these  eras- 
ures. The  first  is  the  removal  of  Leo  and  John  E.  Eschbach  as 
executors  and  trustees.  'No  qoestion  here  arises  for  the  deter- 
mination of  this  court ;  the  said  Leo  and  John  E.  having  de- 
clined to  act  as  executors,  and  their  formal  renunciation  being 
embodied  in  the  record.  The  Circuit  Court  has  also,  in  the  I 
exercise  of  its  jurisdiction,  and  in  conformity  with  the  provis- 
ions of  the  will,  appointed  trustees,  and  Leo  and  John  E.  Esch- 
bach have  admitted  and  averred  in  their  answer  that  said  trust- 
ees have  been  duly  appointed.  But  another  and  more  material 
change  has  been  efiected  by  these  erasures.     The  will,  as  orig- 
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ioally  executed,  gave  life  estates  to  all  the  sons  except  Leo  and 
John  E.  Eschbach.  The  erasure  of  the  two  names  operates  to 
confer  estates  in  fee  simple  on  all  the  sons.  The  testator  says, 
in  the  second  clause,  ^'  the  shares  of  mj  sons  Leo  and  John  E. 
Efichbach  to  be  held  by  each  of  them,  who  may  survive  me, 
absolutely,  and  the  trust  hereby  created  to  cease  as  respects 
them,  or  the  one  who  may  survive  me.  The  shares  of  my 
other  children  to  be  held  for  their  respective  lives,"  &c.,  &c. 
The  testator  had  other  sons  besides  the  two  specially  mentioned 
b;  name.  Omit  the  words  erased  and  it  will  be  seen,  at  a 
glance,  that  all  the  sons  take  absolutely,  and  the  words  ^^  my 
other  children "  apply  only  to  the  daughters.  Again,  in  the 
eondoding  portion  of  this  clause  the  testator  says,  '^  it  being 
alec  my  intention  to  pass  life  estates  to  all  my  children  and  de- 
Bcendants  of  a  deceased  child,  who  may  take  at  the  time  of 
my  death,  with  the  exception  that  my  sons,  Leo  Eschbach  and 
John  £.  Eschbach,  shall  each,  if  he  survives  me,  take  absolute 
fee  simple  estates  in  their  respective  shares."  He  has  erased 
the  names  of  Leo  Eschbach  and  John  E.  Eschbach,  and  this 
obliteration  manifestly  creates-  a  fee  simple  estate  in  each 
ion,  and  renders  the  word  ^'  children  "  applicable  only  to  the 
daughters. 

The  first  question  presented  for  adjudication  is  whether  a  tes- 
tator can,  by  the  obliteration  of  certain  words  in  his  will,  canse 
the  transmutation  of  a  life  estate  into  a  fee  simple.  This  is  the 
converse  of  the  proposition  presented  by  the  case  of  Swinton 
V.  Bailey^  1  Exch.  D.  112.  There  the  effect  of  the  oblitera- 
tion was  to  diminish  an  estate  in  fee  simple  and  convert  it  into 
an  estate  for  life.  Chief  Baron  Kelly,  in  the  Exchequer,  held 
that  this  could  not  be  done.  The  judgment  of  the  Exchequer 
was  reversed  in  the  Court  of  Appeals,  Cockbum,  Ch.  J.,  say- 
ing :  <<  Although  it  is  a  devise  in  fee  simple,  I  think  that  is  (so 
far  as  it  is  matter  of  revocation)  divisable  into  two  parts,  and 
that  the  man  who  has  given  the  larger  estate  may  revoke  the 
gift  to  that  extent,  and  cut  it  down  to  the  smaller  gift  or  de- 
vise of  an  estate  for  life.  It  may  be  that  you  cannot  add  to 
the  will.''  The  decision  of  the  Court  of  Appeals  was  affirmed 
in  House  of  LardSj  48  L.  J.  57.    The  only  principle  determined 
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in  this  case  was  that  an  estate  might  be  diminished  by  the  eras- 
ure of  certain  words,  and  any  general  observations,  made  by 
judges,  which  extended  beyond  the  scope  of  the  question  in 
controversy,  could  hardly  be  recognized  as  establishing  a  safe 
precedent  even  within  the  jurisdiction  where  the  decisions  of 
that  court  must  be  received  as  authoritative. 

In  La/rkins  et  al.  v.  Zarkins  et  al.  3  Bos.  &  Pull.  20,  Lord 
Alvanley,  Ch.  J.,  said :  '*  If  the  remaining  devisees  were  to  ac- 
quire any  estate  which  they  had  not  hefore^  something  beyond  a 
mere  revocation  would  be  necessary. ^^ 

A  careful  analysis  of  either  of  the  £nglish  or  the  Maryland 
istatute  would  seem  to  lead  irresistibly  to  the  conclusion  that 
^very  testamentary  act  by  which  property  is  transmitted  shoald 
be  authenticated  in  the  manner  prescribed  by  the  Legislature. 
A  man  may  devise  the  whole  of  his  estate  in  fee  simple.  This 
is  one  testamentary  act.  He  may  subsequently  change  his  in- 
tention, and,  as  the  fee  is  susceptible  of  subdivision,  he  may 
•determine  to  give  a  less  estate.  This  would  certainly  be  an- 
other and  a  distinct  testamentary  disposition,  and  when  it  is 
alleged  that  he  has  so  determined,  the  adduction  of  the 
proper  proof  is  requisite.  It  is  apparent  that  this  proof  must 
be  supplied  by  the  production  of  another  will  or  a  codicil 
properly  attested  and  executed.  Hence,  it  would  seem  to 
have  formerly  been  the  settled  doctrine  in  England,  that  '^  any 
alteration  that  amounts  to  a  new  devise  of  the  land,  requires 
that  the  will  should  be  rc-^xecuted  according  to  the  statute.'' 
(Lovelass  on  WiUs^  849.) 

The  American  cases  fully  recognize  this  doctrine,  and  when 
an  attempt  has  been  made  by  interlineation  or  obliteration  to 
make  a  different  disposition  of  the  estate,  the  attempt  has 
been  held  to  be  abortive,  and  the  will  operated  as  originally 
executed.  In  Jackson  v.  Holloway  (7  Johns.  [N..Y.]  395),  a 
testator  having  made  his  will,  devising  his  lands  then  in  pos- 
.session  to  his  four  sons,  subsequently  acquired  other  lands 
which,  by  the  statutes  of  the  State,  did  not  pass  by  a  will  exe- 
<;uted  antecedently  to  the  seizin.  He  attempted  an  alteration 
by  erasures  and  interlineations  so  as  to  make  the  devise  extend 
to  all  the  lands  of  which  he  should  die  seized ;  and  indorsed  a 
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memorandum  to  that  effect  on  the  will,  stating  the  alterations 
which  he  has  made.  This  memorandnm  was  attested  by  two 
witnesses  only.  It  was  held  that  the  erasures  and  interlinea- 
tions did  not  destroy  the  original  devise,  bnt  that  the  altera- 
tions, not  having  been  attested  by  three  witnesses,  conld  not 
operate.  The  conrt  said  :  "  The  obliterations  in  the  will  were 
made,  not  with  an  intent  to  destroy  the  devise  already  made^ 
bat  to  enlarge  it,  by  extending  it  to  lands  sobseqnently  ac- 
quired. The  testator,  however,  failed  in  making  interlineations 
and  corrections  which  conld  operate,  from  not  having  the 
amendments  attested  according  to  law.  The  obliterations  can- 
not, therefore,  destroy  the  previons  devise,  for  that  was  not  the 
testator's  intention." 

In  McPheraon  v.  Clarh  (8  Bradf.  99)  the  testator  at- 
tempted to  revoke  the  devise  to  his  daughter  by  striking  out 
the  words  "  ray  children  "  and  inserting  "  my  two  sons."  The 
court  said:  ^'This  insertion  is  inoperative  for  want  of  re- 
execation  and  attestation ;  and  the  intent  failing  as  to  the 
snbstitution  intended,  it  must  fail  likewise  as  to  the  revoca- 
tion intended.  Enough  remains  on  the  face  of  the  will  to 
show  that  the  word  erased  was  '  children,'  and  the  will  must  be 
so  recorded." 

In  the  case  of  Wolf  v.  BoUmger  (62  111.  87-),  the  testator 
having  devised  his  estate  to  one  person,  afterwards  attempted 
to  transfer  it  to  another.  The  alteration  was  made  by  an  inter- 
lineation which  was  not  attested  in  the  presence  of  the  testator. 
The  court  said,  that  ^'  for  want  of  a  compliance  with  this  statu- 
tory requirement,  the  instrument  did  not  operate  as  a  disposing 
wiU.  The  cancellation  was  not  made  with  intent  to  revoke  the 
devise  to  the  complainant,  simply,  but  with  intent  to  substitute 
in  her  stead  the  defendant ;  and  the  ultimate  object  of  substi- 
tution having  failed  of  accomplishment,  the  cancelling,  which 
was  done  only  in  the  view  of,  and  in  order  to  effect  that  object, 
should  be  esteemed  for  nothing,  and  be  considered  as  not  hav- 
ing been  made  absolutely,  but  only  conditionally,  upon  the  at- 
tempted snbstitution  being  made  effectual.  To  give  it  effect 
under  the  circumstances,  would  seem  to  be  to  thwart  the  in  ten- 
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tion  of  the  testator,  and  make  him  intestate  when  he  manifested 
a  contrary  intent  by  his  will." 

In  the  case  of  Bigelow  v.  CHilott  (128  Mass.  102)  there  was 
an  entire  obliteration  of  the  sixth  and  thirteenth  clauses  of  the 
will  by  ink  lines  drawn  throagh  and  across  every  word  consti- 
tuting those  clauses.  This  was  held  to  be  a  revocation  of  these 
two  clauses ;  leaving  intact  the  other  clauses  of  the  will.  The 
court  said  :  ^'  He  revoked  the  sixth  and  thirteenth  clauses,  and 
purposely  and  intelligently  left  the  other  provisions  to  stand  as 
his  will."  "  The  argument,  that  this  view  is  in  conflict  with 
the  provisions  of  law  which  require  that  a  will  disposing  of 
property  should  be  executed  in  the  presence  of  three  witnesses, 
is  not  sound.  It  is  true  that  the  act  of  revocation  need  not  be 
done  in  the  presence  of  witnesses ;  but  snch  act  does  not  dis- 
pose of  the  property.  *• 

If  this  was  simply  a  question  of  revocation,  its  determina- 
tion would  involve  a  construction  of  Sec  302,  of  Art.  98,  of 
the  Maryland  Code  of  General  Laws,  which  prescribes  the 
mode  by  which  a  revocation  may  be  effected.  The  language 
of  the  statute  is :  "  No  devise  in  writing  of  lands,  tenements, 
or  hereditaments,  or  any  clause  thereof,  shall  be  revocable  " 
except  in  the  manner  designated.  An  entire  will  can  thus  be 
revoked,  or  any  clause  thereof.  What,  then,  is  a  clause? 
Does  it  consist  of  two  or  three  words  which,  disjoined  from 
the  context  and  transferred  to  a  separate  sheet  of  paper,  would 
be  devoid  of  sense  or  meaning  ?  Do  the  mere  names  of  two 
persons  constitute  a  clause?  Is  not  a  clause  always  under- 
stood to  mean  one  of  the  subdivisions  of  a  written  or  printed 
document?  Is  the  word  ever  used  in  any  other  sense?  Wills 
are  frequently  subdivided  into  a  number  of  clauses.  In  one, 
the  testator  may  provide  for  the  payment  of  debts ;  in  another, 
dispose  of  his  personal  property  ;  in  a  third,  devise  his  real  es- 
tate ;  in  a  fourth,  leave  legacies ;  and  then  there  may  be  a  re 
siduary  clause.  It  is  not  apparent  that  the  statute  has  refer- 
ence to  one  of  these  subdivisions  of  a  will  when  the  word 
clause  is  used  in  connection  with  revocation  ?  It  is  true  that 
the  whole  will  might  be  revoked,  or  any  claase  thereof,  by 
obliterating  all  the  words  necessary  to  give  it  meaning.    To  de- 
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priTe  a  wQl  of  all  meaning  would  be  as  effectual  a  reyocation 
as  if  it  had  been  consumed  to  ashes. 

It  is  manifest  that  in  the  constmction  of  this  will  a  question 
is  encountered  which  involves  something  more  than  mere  revo- 
cation. The  will  has  not  been  revoked  ;  it  has  been  altered. 
It  cannot  be  supposed  that  when  the  Legislature  uses  the  word 
^^  revocation  "  it  is  to  be  construed  to  mean  mutation.  Revo- 
cation is  certainly  not  a  synonym  of  alteration.  To  revoke  a 
testamentary  disposition  plainly  means  to  annul  it ;  and  the 
revocation  of  a  clause  implies  the  destruction  of  that  clause. 
In  legal  contemplation  it  ceases  to  exist,  and  is  as  inoperative 
as  if  it  had  never  been  written.  It  is  not  necessary  that  the 
words  erased  should  be  wholly  illegible,  but  the  act  of  the  tes- 
tator must  be  such  as  to  clearly  indicate  an  intention  to  ex- 
pun^  the  whole  clause,  so  that  it  shall  no  longer  constitute  a 
subdivision  of  the  will.  But  when  by  the  obliteration  of  cer- 
tain words  a  different  meaning  is  imparted,  there  is  not  a  mere 
revocation.  There  is  something  more  than  the  destruction  of 
that  which  has  been  antecedently  done.  There  is  a  transmuta- 
tion by  which  a  new  clause  is  created.  There  is  another  and  a 
distinct  testamentary  disposition  which  must  be  authenticated 
by  the  observance  of  the  statutory  requirements.  The  statute, 
after  designating  the  modes  of  revocation,  whereby  that  which 
has  already  been  done  is  rendered  inoperative  by  being  de- 
stroyed, says  in  language  wholly  free  from  ambiguity,  and, 
therefore,  needing  no  construction  :  *'  or  unless  the  same  be 
altered  by  some  other  will  or  codicil  in  writing,  or  other  writ- 
ing, signed  in  the  presence  of  three  or  four  witnesses  declaring 
the  same." 

There  can  therefore  be  no  alteration  in  a  testamentary  dis- 
position of  real  estate  except  by  an  observance  of  the  formal- 
ities prescribed  by  the  statute.  In  the  will  now  to  be  construed 
the  obliterations,  so  far  from  operating  as  a  mere  revocation,  by 
destroying  the  sense  of  the  context,  impart  to  the  clause  a  dif- 
ferent and  more  important  significance.  Not  only  does  this 
become  apparent,  but  it  is  also  evident  that  the  construction 
which  has  been  contended  for,  would  be  productive  of  the  very 
evils  which  the  Legislature  intended  to  provide  against.    The 
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obliteration  of  two  or  three  words  might  wholly  change  the 
character  of  a  devise.  As  aptlj  illustrated  by  learned  counsel 
in  argument,  if  the  words  were  "  to  my  son  William  I  give 
nothing,  and  give  all  my  estate  to  my  son  John,"  the  will  could 
be  made  to  read,  without  the  insertion  of  any  additional  words, 
"to  my  son  William  I  give  all  my  estate." 

But,  as  already  intimated,  this  record  does  not  present  a 
question  of  revocation.  It  is  clear  that  the  testator  did  not 
contemplate  an  intestacy.  He  evidently  intended  to  make  a 
testamentary  disposition  of  the  whole  of  his  property.  It  was 
supposed  by  the  learned  judge  of  the  Circuit  Court  that  he  in- 
tended, by  the  obliterations,  to  diminish  the  fee  simple  estates 
of  Leo  and  John  E.  Eschbach  to  life  estates.  If  such  was  his 
purpose  he  has  attempted  to  make  another  and  a  different  de- 
vise of  one-fifth  of  his  whole  property.  He  transfers  the  legal 
title,  vested  in  Leo  and  John  E.  Eschbach,  to  trustees,  and 
carves  out  of  the  fee  simple  equitable  life  estates  with  remain- 
ders to  the  children  of  the  life  tenants.  This  is  a  new  will  as 
respects  the  disposition  of  one-fifth  of  his  property.  Let  it  be 
supposed,  by  way  of  illustration,  that  the  entire  estate  had 
been  devised  to  Leo  in  fee  simple.  How  could  the  testator 
subsequently  vest  the  legal  title  in  trustees,  and  create  an 
equitable  life  estate  with  remainders?  Not  certainly  by  oblit- 
erations and  interlineations,  without  attestation  or  the  observ- 
ance of  any  of  the  formalities  prescribed  by  the  statute.  And 
it  is  a  testamentary  disposition  of  the  one-fifth  of  an  estate 
governed  by  a  different  principle  ?  The  intention  of  the  testa- 
tor is  only  to  be  regarded  when  the  law  sanctions  the  means 
which  he  has  adopted  to  carry  it  into  effect.  If  what  he  has 
done  is  invalid  the  intent  cannot  be  respected. 

In  the  formation  of  a  judicial  opinion  the  calm  investigat- 
ing faculty  of  reasoning  should  exercise  a  paramount  control ; 
but,  in  an  effort  to  ascertain,  by  an  inspection  of  this  muti- 
lated will,  the  real  intention  of  the  testator,  the  aid  of  imagi- 
nation seems  to  become  necessary.  The  aged  testator  declined 
to  seek  the  advice  and  assistance  of  those  whose  professional 
learning  and  experience  would  have  afforded  safe  guidance, 
and,  relying  solely  upon  his  own   judgment,  failed  in   the 
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accomplishment  of  an  intent  which  he  has  left  inrolved  in  ob- 
ecTirity. 

The  trae  constrnction  of  this  will  is,  that  the  attempted 
obliterationB  are  inoperative,  and  that  the  will  must  be  read 
just  as  it  was  originally  written  and  executed.  The  rennncia^ 
tion  of  Leo  and  John  £.  Eschbach  as  executors,  and  the  ap- 
pointment of  the  complainants  as  trustees,  by  the  order  of  27th 
of  September,  1881,  from  which  no  appeal  has  been  taken, 
render  a  constraction  of  the  first  clause  of  the  will  unneces* 
saiy.  The  trustees,  appointed  in  conformity  with  a  provision 
in  the  second  clause  and  by  a  competent  court  having  jurisdic- 
tion of  trusts,  have  the  control  over  the  estate  given  to  the 
trustees  by  the  will  as  it  was  executed.  The  shares  of  Leo  and 
John  £.  £schbach  are  exempted  from  the  operations  of  the 
trust  thus  created,  and  are  to  be  held  by  them  absolutely  and 
in  fee  simple.  The  learned  judge  of  the  Circuit  Court,  having 
soQ^t  to  give  effect  to  the  supposed  intention  of  the  testator 
to  diminish  the  estates  of  Leo  and  John  E.  Eschbach,  his  decree 
is,  in  this  respect,  erroneous.  But  no  other  error  is  perceptible 
in  said  decree,  which  must,  therefore,  be  aflSrmed  in  part  and 
reversed  in  part 

Decree  affirmed  in  part,  and  reversed  in  part,  and  cause  re- 
manded. 

EoBiNsoN,  J.,  dissented. 

Alvet,  C.  J.  While  I  concur  in  the  conclusion  arrived  at 
by  the  opinion  of  the  court  in  this  case,  I  do  not  concur  in  the 
reasoning  upon  which  that  conclusion  is  based.  I  shall  there- 
fore state  briefly  my  views  of  the  case. 

That  the  testator  intended  to  effect  a  change  in  the  disposi- 
tion of  his  estate  by  the  erasures  or  obliterations  made  in  his 
will,  cannot  admit  of  a  doubt.  The  only  question  is,  whether 
8Dch  obliterations  can  be  allowed  to  have  the  effect  of  revoca- 
tion under  the  statute. 

Section  302,  of  Art.  93  of  the  Code,  was  literally  transcribed 
from  section  6  of  the  Statute  of  Frauds  (29  Car.  II,  c.  3) ;  and 
by  that  section  it  is  declared  that  "  No  devise,  in  writing,  of 
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lands,  &c.,  or  any  dattse  thereof,  shall  be  revocable  otherwiae 
than  bj  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  or  bamiDg,  ccmceUing,  tearing  or  oUiterat- 
ing  the  same  bj  the  testator  himself,  or  in  his  presence  and  by 
his  direction  and  consent."  By.  the  express  terms  of  the  stat- 
ute, therefore,  the  testator  was  at  liberty  to  revoke  any  devise 
or  any  clause  ^A^e^  contained  in  his  will,  by  simply  cancelling 
or  obliterating  the  same,  without  the  ceremony  of  repablica- 
tion.  And  it  is  not  disputed  that  the  obliterations  that  appear 
in  the  will  were  made  by  the  testator  himself. 

The  testator  left  ten  children  ;  seven  sons  and  three  daugh- 
ters.   Bj  his  will  he  appointed  his  two  sons,  John  E.  and  Leo, 
his  execntors  and  trustees.    He  directed  that  his  estate  be  di- 
vided into  ten  equal  parts  or  shares,  and  he  gave  to  all  his 
children  life  estates  in  their  respective  shares,  with  remainders 
over  to  their  children,  except  his  two  sons  John  E.  and  Leo,  to 
whom  he  gave  their  respective  shares  absolutely  and  in  fee. 
Some  time  after  making  the  will,  the  testator,  for  some  reason 
not  apparent,  erased  or  obliterated  the  names  of  his  sons  John 
and  Leo  wherever  they  occurred  in  the  will ;  and  the  will  in 
that  form  was  admitted  to  probate.    According  to  the  rational 
effect  produced  by  the  erasures  upon  the  context  of  the  will, 
the  exception  made  in  favor  of  his  two  sons  would  be  revoked, 
and  their  fee  simple  estates  reduced  to  life  estates,  as  in  the 
case  of  his  other  children.    The  clauses  in  the  will  making  the 
exception  in  favor  of  the  two  sons  being  in  their  nature  sepa- 
rate and  distinct,  should,  if  the  revocation  pro  tanto  were  ef- 
fectual, be  regarded  as  entirely  expunged  from  the  will,  and 
none  of  the  terms  employed  in  making  the  exception  should 
be  applied  to  the  sons  generally  of  the  testator;  for  that  would 
plainly  contravene  the  whole  scheme  of  the  will,  and  defeat  the 
manifest  intent  of  the  testator.    In  other  words,  the  will  should 
be  read  as  if  the  exception  in  favor  of  the  two  sons  had  never 
been  incorporated  in  it. 

Now,  with  respect  to  the  competency  of  the  testator  to 
make  revocation  of  a  devise  by  the  simple  erasure  or  oblitera- 
tion of  the  name  of  the  devisee,  I  can  entertain  no  doubt  what- 
ever.   Nor  can  I  entertain  a  doubt  of  the  competency  of  the 
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teeUtor  to  revoke  "pro  tanto  bj  simply  redncing  a  larger  to  a 
smaller  estate,  when  the  act  of  revocation  consists  simply  in 
ensiog  or  obliterating  the  name  of  the  devisee,  or  the  terms 
bj  which  the  larger  estate  is  given.  But  in  all  snch  cases  we 
mast  have  regard  to  the  effect  of  snch  revocation  upon  the 
rights  of  other  persons  who  may  claim  auder  the  will.  If 
tlie  effect  of  snch  revocation  is  to  enlarge  the  estate  or  in> 
terests  of  other  devisees,  or  to  raise  new  interests  or  rights 
under  the  will,  then  it  is  not  simply  a  revocation,  bat  a  new 
devise,  which  can  only  be  made  by  re-execution  and  re-pub- 
lication of  the  will.  This  I  take  to  be  well  established  upon 
authority. 

In  the  case  of  LarhvM  v.  Zarkins  (3  B.  &  PuU.  16),  a  case 
arising  upon  the  6th  section  of  the  Statute  of  Frauds,  the  tes- 
tator made  a  devise  of  land  in  due  form  to  three  persons  as 
joint  tenants  in  fee,  and  afterwards  struck  out  the  name  of  one 
of  the  devisees,  without  re-execution  and  re-pnblication  of  the 
will;  and  it  was  held,  that  the  erasure  would  operate  as  a  revo- 
cation of  the  will  pro  tanto.  Lord  Alvanley,  C.  J.,  said : 
'*  Whatever  this  alteration  be,  it  is  not  an  alteration  arising 
from  a  new  gift,  but  merely  from  a  revocation.  If  the  remain- 
ing devisees  were  to  acquire  any  estate  which  they  had  not 
before,  something  beyond  a  mere  revocation  woald  be  neo- 
eesary.  If,  therefore,  the  devisees  had  been  tenants  in  com- 
mon, upon  the  erasure  of  one  name  the  remaining  two 
woold  take  no  more  than  two-thirds  of  the  estate."  The 
ame  principle  was  conceded  in  the  case  of*  Short  v.  Smith,  4 
Ea«t,419. 

Then  we  have  the  recent  case  of  Swinton  v.  Bailey  (1  Ex. 
Div.  120,  on  appeal,  and  4  App.  Cas.  [H.  L.]  70),  where  the 
qaestion  underwent  most  thorough  consideration.  In  that 
c^,  a  testator,  by  his  will  duly  executed  and  attested,  devised 
^ty  to  his  mother,  '^  Elizabeth  Eley,  her  heirs  and  assigns 
forever."  Some  time  after  the  execution  of  the  will,  the  tes- 
tator drew  his  pen  through  the  words  ^'  Eley,  her  heirs  and  as- 
agns  forever,"  and  then  wrote  the  word  *'  Eley  "  above  the 
words  erased.  And  od  the  question  whether  the  obliteration 
cot  down  the  devise  from  an  estate  in  fee  to  an  estate  for  life. 
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obliteratioD  of  any  words  or  clauBes  in  tlie  will,  by  drawing  lines  throagbi 
them  anitno  retoeandi^  is  a  pro  tanto  revocation  which  the  courts  will  carry 
out.  Sutton  y.  Sutton,  Cowp.  812;  Cogbill  v.  Cogbill,  4  Hen.  &  Mnnf. 
467;  Wolf  y.  Bollinger,  62  111.  868;  Eirkpatrick's  Will,  7  G.  E.  Qr,  468; 
Wells  y.  Wells,  4  Mon.  156;  Tudor  y.  Tudor,  17  B.  Mon.  389;  Brown's 
Will,  1  B.  Mon.  67;  Wheeler  y.  Bent,  7  Pick.  61;  Bigelow  y.  Gillott,  123 
Mass.  102. 

And  so  where  the  existence  of  a  will  is  proyen,  and  no  will  can  be 
found  after  the  testator's  death,  the  presumption,  in  the  absence  of  any 
eyidence  to  the  contrary,  is  that  the  will  was  destroyed  by  the  testator 
himself  with  the  intention  of  reyoking  it.  Day  is  y.  Sigoumey,  8  Mete. 
487;  Newell  y.  Homer,  120  Mass.  277;  Meicer  y.  Mackin,  14  Bush,  484 ; 
1  Williams  on  Executors,  148;  Tucker's  Manual  of  Wills,  94,  96,  162;  1 
Jarman  on  Wills  (R.  &  T.),  804,  806;  2  Pomeroy's  Equity,  846,  846. 

And  when  after  the  testator's  death  a  holographic  will,  which  it  was 
known  had  been  made  many  years  before,  was  found  in  a  priyate  drawer 
of  the  deceased  with  the  signature  torn  off,  it  was  held,  in  Kentucky,  that 
the  tesring  off  of  the  signature  must  be  regarded  as  the  act  of  the  de- 
cedent, and  thht  it  was  torn  off  with  an  intention  to  reyoke.  Youse  y. 
Forman,  6  Bush,  889 ;  see  also  npon  this  point  Bell  y.  Fothergill,  L.  R.  2 
P.  &  D.  148 ;  Clark's  Will,  1  Tuck.  446. 

The  failure  of  one  who  is  informed  of  the  accidental  loss  or  destruc- 
tion of  his  will  to  publish  another,  furnishes  a  presumption  of  an  intention 
to  reyoke  the  will  so  lost,  but  this  is  only  a  disputable  presumption  which 
may  be  rebutted  by  evidence,  as, «.  ^.,  the  declarations  of  the  testator  him- 
self.   Steele  y.  Price,  6  B.  Mon.  60. 

But  mere  random  statements  by  a  testator,  after  making  and  publish- 
ing a  will  according  to  the  forms  of  law,  that  he  has  made  no  will,  do 
not  amount  to  a  reyocation,  and  as  eyidence  are  of  yery  little  yalue. 
Toebbe  y.  Williams,  80  Ey.  661. 

Where  a  testator  so  entirely  erased  the  name  of  a  legatee  that  it  was 
no  longer  apparent,  and  substituted  another  name  for  it,  the  court  received 
evidence  as  to  what  the  original  name  was,  and  restored  it  to  probate, 
npon  being  satisfied  that  the  testator  only  revoked  the  first  bequest  on  the 
supposition  that  he  had  effectually  substituted  a  new  legatee.  In  the 
Goods  of  McCabe,  L.  R.  8  P.  &  D.  94. 

And  it  is  held  under  the  English  Statute  of  Wills  (1  Vict.  ch.  26, 
§  21),  that  the  court  will  not  order  a  piece  of  paper  pasted  over  a  whole 
legacy  to  be  removed ;  but,  if  the  amount  of  the  legacy  only  is  covered, 
the  legatee's  name  being  untouched,  the  court  will  regard  the  doctrine  of 
**  dependent  relative  revocation  ^'  as  applicable,  and  will  order  the  removal 
of  the  paper.    In  the  Goods  of  Horsford,  L.  R.  3  P.  &  D.  211. 

By  the  expression  ''  de|)endent  relative  revocation  "  is  meant  that  the 
act  of  cancelling,  etc.,  when  done  with  reference  to  some  other  act  which 
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is  meant  lo  be  an  effectual  disposition,  will  be  a  revocation  or  not,  accord- 
ing as  the  relative  act  be  efficacioos  or  not. 

Ilie  cancellation  of  the  signature  of  a  will  made  by  scratches  of  a 
pai  through  it,  but  in  such  a  manner  as  not  to  render  it  illegible,  and  such 
(^toellaiion  not  being  witnessed,  will  not  be  held  a  revocation.  Gay  v. 
Gay,  60  Iowa,  416. 

And  when  a  pencil,  instead  of  a  pen,  is  used  in  the  attempted  cancel- 
lation, it  is  usually  considered  merely  a  deliberative  act  (Francis  v.  Grover^ 
5  Hare,  39),  and  it  must  be  shown  by  proof  that  it  was  inti>(nded  t9  be  final. 
Bethell  ▼.  Moore,  2  Dev.  &  R  (Law),  811;  Cogbill  v.  Cogbill,  tupra;  Z 
Gfeenkaf  on  Evidence,  §  681. 

2.  Alferstlons  made  after  the  execution  of  the  will.— As  to  the  effect 
of  alterations  conceded  to  have  been  made  after  the  execution  of  the  will, 
see  in  general,  Bwinton  v.  Bailey,  1  Exch.  Div.  110;  s.  c.  48  L.  J.  Exch. 
57;  Larkins  v.  Larkins,  8  Bos.  &  P.  16;  Short  v.  Smith,  4  East,  419; 
Qoinn  t.  Quinn,  1  T.  ft  C.  (N.  T.  Sup.  Ct)  487;  Bigdow  v.  Gillott,  128 
Masa  108;  Haynea  v.  Haynes,  88  Ohio  St.  598;  Chase's  Stephen's  Di- 
gesL  159. 

A  caiefhl  interlineation  is  said  not  to  be  an  obliteration  in  the  case  of 
Dixon'a  Appeal,  65  Penn.  St.  424 ;  see  also  Clark  v.  Smith,  84  Barb.  140 ; 
Lovell  T.  Quitmau,  2  Am.  Prob.  R.  851. 


HUBLEY  W.  O'SUUiIVAN. 

[137  Massachusetts,  86.] 

OmIBBIOK  of  OBJLD  founded  on  HI8TASB  OF  LAW. 

If  the  omisBlon  of  a  child  from  his  father^s  will  is  inteotional,  he  is  not  entitled  to 
disre  in  the  estate,  although  sach  intention  is  founded  on  a  mistake  as  to  the 
legal  effeet  of  matters  ontaide  the  will. 

AonoN  for  partition. 

C.  A.  Prince^  for  respondent. 

W.  jE  JeweUj  for  petitioner. 

Dbyens,  J.     Although  the  burden  of  proof  was  on  the  re- 
qmident  to  ahow  that  the  omission  of  the  petitioner  from  her 


38  AMKRICAK  PROBATE  REPORTS. 

fatber^s  will  was  intentional,  yet  this  did  not  give  him  the  right 
to  open  and  doee.  The  petitioner  still  had  the  aflirmative  of 
the  averments  necessary  to  bring  her  case  within  the  pro  visions 
of  the  statute,  and  that  which  the  respondent  songbt  to  estab- 
lish was  matter  in  avoidance  only.  {Bamsdill  v.  WenttDorth^ 
106  Mass.  820 ;  Dorr  v.  Tremont  National  Bani^  128  Mass. 
349,  358.) 

The  respondent  was  not  entitled  to  the  two  rulings  request- 
ed at  the  dose  of  the  petitioner's  evidence.  Without  discuss- 
ing them  in  any  other  respect,  he  did  not  propose  to  submit  the 
case  finally  upon  that  evidence.  Unless  be  did  so,  he  could  not 
require  the  judge  to  express  an  opinion  upon  the  weight  and 
sufficiency  of  the  petitioner's  evidence,  or  whether  he  had  or 
not  made  out  tL  prima  facie  case.  The  refusal  of  the  judge  to 
rule  in  accordance  with  bis  request,  at  this  stage  of  the  case, 
does  not  aJSord  him  any  ground  of  exception.  {McMahon  v. 
Tyng,  14  Allen,  167 ;  Bradley  v.  Poole,  98  Mass.  169 ;  Weth- 
erbee  v.  Potter^  99  Mass.  354 ;  Smith  v.  Weeifidd  National 
Bank,  99  Mass.  605 ;  Kvngsford  v.  Hood,  105  Mass.  495.) 

There  was  evidence  that  the  testator,  at  some  time  previous- 
ly to  the  execution  of  bis  will,  delivered  to  the  petitioner  the 
deed  by  which  he  held  the  title  to  what  was  known  as  ^^  the 
Lake  Avenue  house  and  lot,"  the  insurance  policy  thereon,  and 
the  key  thereof,  stating  that  he  made  her  a  present  of  it ;  and 
that  she  and  her  husband  moved  into  it,  with  the  knowledge  of 
the  testator,  and  resided  there  until  after  his  death.  Upon  this 
evidence,  and  against  the  exception  of  the  respondent,  the  pre- 
siding judge  instructed  the  jury,  that,  if  they  found  that  the 
testator  omitted  to  provide  for  the  petitioner  in  his  will  because 
be  supposed  when  he  made  it  that  he  had  given  her  a  good  title 
to  the  Lake  Avenue  house  and  lot,  ^'  and  that,  if  it  had  not 
been  for  this  supposition,  he  would  not  have  omitted  to  provide 
for  her  in  the  will,  this  supposition  is  a  mistake  in  law,  and  the 
omission  is  not  an  intentional  omission  in  the  sense  of  the  stat- 
ute, since  it  was  not  free  from  mistake,  and  is  not  such  an  in- 
tentional omission  as  will  deprive  the  petitioner  of  her  share 
of  the  testator's  estate  under  the  statute." 

The  Rev.  8ts.  c.  62,  §  21,  provided  that, "  when  any  testator 
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shall  omit  to  provide  in  his  will  for  any  of  his  children,  or  for 
the  igsue  of  any  deceased  child,  they  shall  take  the  same  share 
of  his  estate,  both  real  and  personal,  that  they  wonld  have  been 
entitled  to  if  he  had  died  intestate,  trnless  they  shall  have  been 
provided  for  by  the  testator  in  his  lifetio^e,  or  unless  it  shall 
appear  that  snch  omission  was  intentional,  and  not  occasioned 
by  any  mistake  or  accident."  This  section  has  been- re-enacted 
in  the  Gen.  Stats,  c  92,  §  25,  and  in  the  Pub.  Stats,  c.  127,  §  21, 
with  alterations  of  so  purely  verbal  a  character  that  they  need 
not  be  considered.  The  history  of  this  provision  has  been  sev- 
eral times  carefully  traced  in  our  decisions.  (  Wilson  v.  Foskety 
6  Met  400 ;  Bancroft  v.  IveSj  3  Gray,  367.)  It  has  some  bear- 
ing upon  the  inquiry  presented  by  the  case  at  bar,  whether 
an  omission  is  to  be  treated  as  intentional  when  the  testator 
actually  intended  to  do  that  which  he  did,  namely,  omit  the 
name  of  a  child,  but  was  induced  to  do  so  by  reason  of  a 
mistake  made  by  him  as  to  the  legal  effect  of  an  act  which 
he  bad  before  done.  The  Stat,  of  1788,  c.  24,  §  8,  had  directed 
that  any  child,  or  his  legal  representatives  in  case  of  his 
death,  not  having  a  legacy  given  him  by  will,  should  have  a 
proportion  of  the  estate  assigned  to  him,  if  not  advanced. 
This  statute  had  been  construed  by  a  series  of  decisions  to 
eiclnde  a  child,  even  if  he  had  no  legacy  given  him,  when 
be  had  been  mentioned  under  such  circumstances  as  to  show 
that  he  was  omitted  from  the  will  intentionally.  {Terry  v. 
F(f4er,  1  Mass.  146 ;  Wild  v.  Breiofir,  2  Mass.  570 ;  Church  v. 
Crocker,  3  Mass.  17 ;  Wilder  v.  Goss,  14  Mass.  357.) 

This  construction  had  been  put  on  two  grounds :  first,  that 
it  coold  not  have  been  intended  to  restrain  the  unlimited  power 
of  devising  by  will  when  the  whole  object  could  be  accom- 
plished by  the  legacy  of  a  shilling ;  and  secondly,  that  the  Stat, 
of  1T83  was  but  a  revision  of  the  Prov.  Stat,  of  1700-1  (12  Will. 
ni),  c.  4 ;  1  Prov.  Laws  (State  ed.),  430  ;  modified  by  a  subse- 
qn^t  provincial  statute  extending  the  rule  to  grandchildren. 
The  first  of  these  statutes  contained  the  following  preamble  or 
recital :  "  Whereas,  through  the  anguish  of  the  deceased  tes- 
tator, or  through  his  solicitous  intention  though  in  health,  or 
the  oversight  of  the  scribe,  some  of  the  testator's 
Vol*.  IV.— 8 
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children  are  omitted,  and  not  mentioned  in  the  will,  many 
children  also  being  bom  after  the  making  of  the  will,  though 
in  the  lifetime  of  their  parents.''  This  recital,  it  had  been 
held,  should  be  treated  as  if  it  were  a  part  of  the  Stat,  of  1783. 
It  was  not  the  intention  of  the  commissioners  who  reported 
this  section,  or  of  the  Legislature,  to  alter,  by  the  adoption  of 
the  section  in  the  Bevised  Statutes,  '^  but  only  to  give  effect  to 
the  old  statute  of  1783,  and  to  affirm  and  give  the  authority  of 
positive  law  to  the  construction  which  had  been  put  upon  it  in 
several  cases."  The  effect  of  the  law  is,  says  Chief  Justice 
Shaw,  '^  that  a  child  shall  have  a  share  as  in  case  of  inteatacy, 
if  the  testator,  at  his  decease,  shall  have  made  no  devise  to  him 
and  given  him  no  legacy,  unless  it  appear  that  such  omission 
was  intentional,  and  not  accidental."  {Bancroft  v.  Ives^  ubi 
mpra.)  The  object  of  the  Rev.  Stat.  c.  62,  §  21,  was  to  guard 
the  testator  in  his  clear  right  to  disinherit  one  of  his  children 
by  his  omission  to  mention  him,  if  he  intended  to  do  so ;  bat, 
as  there  might  be  momentary  and  accidental  forgetfulness, 
owing  to  the  distress  of  the  testator,  or  mistake  in  reducing  his 
intentions  to  writing,  the  expression  and  not  by  ^^  mistake  or 
accident "  is  introduced  to  enforce  the  meaning  of  the  word 
"  intentional,"  which  is  the  governing  word.  The  words  "  mis- 
take or  accident "  are  not  to  be  construed  as  meaning  such  mis- 
takes or  accidents  as  would  or  might  have  caused  the  testator 
to  entertain  a  different  intention  from  that  which  omission  from 
the  will  would  show,  but  mistake  or  accident  in  the  expression 
of  the  will  or  in  its  transcription.  It  was  not  intended  to 
state  two  contingencies  in  which  the  omission  from  the  will 
would  operate  to  deprive  the  child  of  his  share,  namely,  where 
the  omission  was  intentional,  and  also  where,  but  for  a  mistake 
or  accident,  the  testator  would  not  have  done  that  which  he  in- 
tended to  do,  and  actually  did  ;  but  one  only.  The  force  of 
the  word  **  accident "  is  not  materially  added  to  by  the  word 
"  mistake,"  which  must  refer  to  errors  such  as  are  liable  acci- 
dentally to  occur  in  the  preparation  of  a  will,  and  not  errors  as 
to  matters  outside  the  will.  To  set  aside  a  wiU  which  actually 
expresses  that  which  the  testator  intended,  because  he  acted 
vnder  erroneous  views  of  the  law  as  applicable  to  his  children 
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and  his  or  their  property,  is  to  give  a  significance  to  the  word 
^'mistake  "  which  the  history  of  the  l^slation,  the  langaage 
used  therein,  and  the  reason  of  the  matter,  alike  show  was 
never  contemplated.  If  the  action  of  a  testator  is  thus  to  be 
reviewed  when  it  can  be  proved  to  the  satisfaction  of  a  court 
or  jury  that  he  acted  under  a  mistake  of  law,  it  must  equally 
be  open  to  revision  when  they  can  be  satisfied  that  he  acted 
under  a  raiatake  of  fact.  If,  therefore,  he  has  intentionally 
excluded  one  son  because  he  thought  him  a  spendthrift  or  a 
profligate,  or  another  because  he  thought  him  wealthy,  and  thus 
not  in  need  of  his  bounty,  and  these  shall  appear  upon  a  trial 
to  have  been  errors,  the  children  will,  upon  this  theory,  receive 
their  proportionate  shares  of  the  estate  from  which  the  testator 
had  excluded  them. 

The  answer  to  an  inquiry  as  to  what  a  testator  would  have 
done,  had  certain  facts,  or  the  law  upon  certain  facts,  appeared 
otherwise  than  as  they  did  to  him,  and  as  they  appear  after- 
wards to  a  jury,  is  too  speculative  and  problematical  to  afford 
a  safe  ground  of  action.  If  a  court  and  jury  acted  under 
better  information  as  to  facts,  or  under  wiser  views  of  the 
law  than  the  testator  possessed,  it  would  without  doubt  be 
within  the  power  of  the  Legislature  to  provide  that  they  might 
canse  the  will  to  be  set  aside,  so  far  as  the  effect  of  the  in- 
tentional omission  of  a  child  was  concerned ;  but  it  certainly 
wonld  do  so  in  very  clear  terms,  as  such  legislation  would  ma- 
terially interfere  with  the  right  which  testators  have  heretofore 
had  to  exercise  their  own  judgment  as  to  all  matters  con- 
nected with  the  final  disposition  of  their  property. 

The  corresponding  sections  of  the  Bevised  Statutes  and  of 
the  Oeneral  Statutes  have  been  before  the  court  several 
times  since  their  enactment,  upon  other  questions  than  those 
bene  discussed.  {Wilson  v.  Jpbsket,  vii  supra;  Bancroft  v. 
/««,  tijf  supra  ;  Converse  v.  Wales^  4  Allen,  512 ;  Prentiss  v. 
PrmOss,  11  Allen,  47 ;  Wilder  v.  Thayer,  97  Mass.  439 ; 
RamsdiU  v.  Wentvoorth^  101  Mass.  125 ;  BucJdey  v.  Gerard, 
123  Mass.  8;  Peters  v.  Siders,  126  Mass.  135.>  It  is  not  im- 
portant to  remark  upon  these  cases,  except  to  say  that  in 
none  does  it  appear  that  any  mistake  or  accident  dehors  the 
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will  wa8  ever  BUggeeted  as  entitling  a  child  who  had  been 
intentionally  omitted  to  his  distributive  share. 

We  are  of  opinion  that  the  construction  of  the  section  of 
the  statute  in  question  must  be,  that  if  the  omission  of  a 
child  is  intentional,  although  it  be  proved  to  the  satisfaction 
of  the  court  and  jury  that  the  testator  would  not  have  en- 
tertained that  intention  but  by  reason  of  mistake  or  accident 
as  to  matters  outside  the  will,  the  child  is  not  entitled  to  a 
proportionate  share  of  the  estate. 

Exceptions  sustained. 


FAIBFIEIiD  VS.  LAWSOK. 

[60  Connecticat,  601.] 


OHASrrABLB  USB. — ^IlTDEFINrrENESS. — EvmENOE  TO   SHOW 
INTBNDBD  BENBFIOIASZBS. 

A  beqnest  of  which  the  income  is  "  to  be  devoted  to  the  education  of  the  freed- 
men,  and  paid  over  annually  to  the  proper  officers  of  the  Freedmen's  Aiwocia- 
tion,"  no  association  of  that  name  being  in  existence,  is  too  general  and  indefi- 
nite to  be  effectual  as  a  charitable  ase. 

A  devise  of  realty  to  be  sold  and  the  proceeds  held  by  the  executor  on  a  aimttar 
tmst  or  "  disposed  of  as  he  pleases,*  is  equally  void. 

Bvidence  is  inadmissible  to  show  that  testator  told  the  scrivener  he  had  in  mind 
a  particular  Freedmen's  Association  organised  by  the  Methodists  in  Cinon- 
nati. 

AcnoN  for  the  construction  of  the  will  of  David  Lawson. 
The  material  clauses  of  the  will  are  as  follows : 
"  I  give  unto  William  M.  Corbin  three  thousand  three  hun- 
dred and  fifty  dollars,  in  trust  for  my  wife,  Polly  Lawson. 
Said  trustee  shall  pay  her  the  interest  of  said  sum  of  money  in 
manner  following  *  *  so  long  as  she  shall  live.  And  from 
and  after  the  death  of  my  said  wife,  the  interest  shall  be  used 
and  employed  and  devoted  to  the  education  of  the  freedmen, 
and  the  interest  shall  be  paid  over  annually  to  the  proper  offi- 
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cers  of  the  Freedmen'B  Afisociation  for  that  parpose  by  the  said 
tmsteea. 

^'  I  devise  UDto  my  executor  hereinafter  named  all  of  mj 
real  estate  in  whatever  place  situated,  the  same  to  be  sold  by 
him  after  my  decease,  and  the  proceeds  to  be  held  by  him  in 
trast  for  the  education  of  the  freedmeu,  and  the  annual  interest 
and  income  arising  from  the  same  to  be  paid  by  him  to  the 
proper  officers  of  the  Freedmen's  Association,  or  to  be  disposed 
of  and  used  as  he  pleases. 

*^  I  give  unto  my  executor  hereinafter  named  all  the  rest 
and  residue  of  my  estate,  to  be  disposed  of  by  him  in  manner 
follo^ng:  that  is  to  say,  the  sum  of  five  hundred  dollars  to  be 
expended  in  erecting  a  suitable  monument  over  my  grave ;  and 
after  the  payment  of  the  expenses  of  settling  my  estate,  the 
remainder  diall  be  held  in  trust  by  my  said  executor  for  the 
education  of  the  freedmen,  and  the  interest  shall  be  paid  over 
ammally  to  the  proper  officers  or  persons  of  the  Freedmen's 
Association  by  my  said  executor. 

"  I  do  hereby  constitute  and  appoint  Samuel  £.  Fairfield, 
Esq.,  executor  of  this  my  last  will  and  testament." 

It  appeared  that  at  the  date  of  the  will  there  were  several 
associations  organized  for  and  engaged  in  educating  the  freed- 
men, amongst  them  "  The  Hartford  Freedmen's  Aid  Society," 
**The  New  England  Freedmen's  Aid  Society,"  and  "The 
American  Missionary  Association,"  but  none  known  as  the 
**  Freedmen's  Association." 

M.  R.  West,  E.  B.  Sumner,  and  S.  E.  Fairfield,  for 
plaintiff. 

A.  P.  Hyde  and  J9.  Marcy,  for  defendants. 

LooHis,  J.  Those  parts  of  the  will  of  David  Lawson  that 
are  so  obscure  as  to  require  the  advice  of  this  court,  relate  to 
the  bequests  to  the  Freedmen's  Association  and  to  Fairfield  to 
be  used  as  he  pleases. 

Who  can  take  the  legacy  payable  to  the  proper  officers  of 
the  "  Freedmen's  Association  ? "    We  cannot  advance  a  single 
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step  toward  the  eolation  of  this  qneBtion  unless  resort  may  be 
had  to  parol  evidence,  because  the  record  shows  that  there  was 
no  sach  organization  or  corporation  in  existence  as  the  Freed- 
men's  Association  at  the  date  of  the  execution  of  the  will ;  and 
this  expresses  but  a  small  part  of  the  difficulty,  for  the  farther 
finding  is  that  except  a  single  item  of  parol  evidence,  the  ad- 
missibility of  which  is  one  of  the  questions  reserved,  there  was 
absolutely  no  evidence  of  any  kind  to  identify  the  object  of 
the  testator's  bounty. 

The  evidence  in  question  consisted  merely  of  the  oral  in- 
structions given  by  the  testator  to  the  scrivener,  Fairfield,  ^^that 
he  wanted  to  give  the  income  of  the  property  in  question  in 
trust  for  the  education  of  the  freedmen;  that  there  was  a 
Freedmen's  Association  organized  by  the  Methodist  Church 
people  located  in  Cincinnati,  Ohio,  and  that  he  wanted  it  pay- 
able to  the  officers  of  that  association." 

l^ow  it  is  very  common  to  admit  parol  evidence  in  casea  for 
the  construction  of  wills.  The  difficulty  here  is  not  owing 
merely  to  the  fact  that  the  evidence  is  oral,  but  to  its  relation 
to  the  written  words  of  the  will.  The  law  is  imperative  that 
the  entire  will  must  be  in  writing,  and  herein  are  found  the 
rules  and  limitations  that  must  be  applied  to  such  evidence. 
The  intent  must  in  every  case  be  drawn  from  the  will,  but 
never  the  will  from  the  intent.  The  test,  therefore,  to  be  ap- 
plied in  all  cases  where  evidence  like  that  under  consideration 
is  tendered,  is,  whether  there  appears  on  the  face  of  the  will 
sufficient  indication  of  intention  to  justify  the  application  of 
the  evidence.  The  words  of  the  will  are  so  controlling  that  if 
they  apply  with  exactitude  to  one  person,  such  person  will  take 
the  legacy,  although  parol  and  extrinsic  evidence  might  make 
it  perfectly  clear  that  another  person  less  exactly  described  was 
the  one  intended. 

This  principle  was  applied  by  this  court  in  the  recent  case 
of  Dunham  et  al.  v.  AverUl  et  al.  (45  Conn.  61),  where  the  leg- 
acy was  to  "  The  American  and  Foreign  Bible  Society,"  and  it 
appeared  that  that  society  was  one  mainly  supported  by  the 
Baptist  denomination  ;  but  that  there  was  another  society  sup- 
ported by  the  Congregational  and  Presbyterian  denominations^ 
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named  the  ^^  American  Bible  Society ,*'  sometimes  caUed  '^The 
AmericaTi  and  Foreign  Bible  Society,"  and  that  the  testator's 
sympathies  and  preferences  were  all  with  the  latter ;  and  evi- 
dence was  offered  that  while  the  wiU  was  being  drawn  the  tes- 
tator said  to  the  scrivener  that  he  wished  to  give  the  money  to 
the  Bible  Society  sustained  by  the  Congregationalists  and  Pres- 
byterians; that  he  was  not  sure  as  to  its  corporate  name,  but 
believed  it  to  be  "The  American  and  Foreign  Bible  Society ; " 
but  the  evidence  was  held  not  admissible.  So  it  has  been  uni- 
formly held  that  parol  evidence  cannot  be  received  to  correct  a 
mistake  in  the  will.  {Avery  v.  Chappel^  6  Conn.  270  ;  Cam- 
Oock  V.  Badlyne  Ecc.  Society^  8  Id.  254 ;  Tucker  v.  Seamevie 
Aid  Society,  7  Met.  188 ;  Jackson  y.  SiU,  11  Johns.  201.) 

The  principle  we  are  contending  for  is  also  applied  in  an- 
other class  of  cases,  where  parol  and  extrinsic  evidence  is  ad- 
mitted. I  refer  to  the  rule  derived  from  the  maxim  ^^  Falsa 
demonstroitio  non  nocet,  cum  de  corpore  constatj^^  where  the 
office  of  the  parol  evidence  is  to  reject  that  part  of  the  de- 
scription which  is  false,  but  in  such  case  it  is  indispensable 
that  enough  remains  in  the  words  of  the  will  to  show  plainly 
the  intent,  but  in  no  case  can  any  words  be  added  to  the  de- 
scription. 

Another  prominent  rule  is,  that  when  the  question  is  one  of 
eonatruction  the  parol  or  extrinsic  evidence  must  be  ancillary 
to  a  right  understanding  of  the  language  of  the  will ;  hence  all 
direct  evidence  of  intention  as  contradistinguished  from  evi- 
dence to  show  the  meaning  of  written  words  in  the  will  is  in- 
admissible. This  rule  is  well  illustrated  in  the  case  of  Goblet 
V.  Beecheyy  given  at  length  in  the  second  American  edition  of 
Wigram  on  Extrinsic  Evidence,  p.  287,  Appendix,  and  also 
briefly  reported  in  3  Simons,  21.  Nollekins,  the  sculptor,  by 
a  codicil  to  his  will,  desired  that  ^'  all  the  marble  in  the  yard, 
tools  in  the  shop,  bankers,  mod,  tools  for  carving,  &o.,"  should 
be  the  property  of  the  plaintiff!  A  lady  who  was  an  attesting 
witness  was  offered  to  prove  that  before  she  subscribed  her 
name  she  read  the  codicil  in  the  hearing  of  the  testator,  and, 
when  sbe  came  to  the  word  "  mod,"  she  asked  him  what  he 
meant  \>j  it,  and  he  replied  "  models."    Sir  John  Leach,  Vice- 
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Chancellor,  held  the  testimony  inadmissible,  but  allowed  an  in- 
qniry  as  to  the  meaning  of  the  term  itself  from  the  testimony 
of  scnlptors.  See,  also,  cases  referred  to  in  2  Phillips'  Evi- 
dence (Cowen  &  Hill's  notes),  p.  754. 

So  far  the  rules  referred  to,  if  applied  to  the  evidence  in 
question,  rigidly  exclude  it.  Is  there,  then,  any  exception  or 
additional  rule  under  which  it  may  be  received?  The  case 
shows  that  it  was  sought  for  the  purpose  of  ascertaining  the 
beneficiary,  to  prove  the  specific  intention  of  the  testator  by 
his  oral  declarations  to  the  scrivener  who  drew  the  wilL  There 
is  only  one  rule  that  can  be  invoked  as  applicable  to  such  a  case. 
This  is  stated  very  clearly  by  Lord  Abinger,  Chief  Baron,  in 
HiacooJca  v.  Hiacocks  (5  Mees.  &  Wels.  363),  whose  opinion, 
Redfield  says,  in  his  Treatise  on  Wills  (vol.  II,  p.  566),  is  uni- 
versally admitted  to  have  settled  the  law  that  such  evidence  is 
only  admissible  in  the  one  instance  there  stated,  namely, 
'^  where  the  meaning  of  the  testator^s  words  is  neither  ambigu- 
ous nor  obscure,  and  where  the  devise  is,  on  the  face  of  it, 
perfect  and  inteUigible,  but,  from  some  of  the  circumstances 
admitted  in  proof,  an  ambiguity  arises  as  to  which  of  the  two 
or  more  things,  or  which  of  the  two  or  more  persons,  each  an- 
$wering  the  words  in  the  wUl^  the  testator  intended  to  ex- 
press. Thus,  if  a  testator  devise  his  manor  of  S.  to  A.  B.  and 
has  two  manors  of  North  S.  and  South  S.y  it  being  dear  he 
means  to  devise  one  only,  whereas  both  are  equally  denoted  by 
the  words  he  has  used,  in  that  case  there  is  what  Lord  Bacon 
calls  an  'equivocation,'  that  is,  the  words  equally  apply  to 
either  manor,  and  evidence  of  previous  intention  may  be  re- 
ceived to  solve  this  latent  ambiguity ;  for  the  intention  shows 
what  he  meant  to  do;  and  when  yon  know  that,  you  im- 
mediately perceive  that  he  has  done  it  by  the  general  word^ 
he  has  used,  which,  in  their  ordinary  sense,  may  properly 
bear  that  construction.  It  appears  to  us  that,  in  all  other 
cases,  parol  evidence  of  what  was  the  testator's  intention  ought 
to  be  excluded,  upon  this  plain  ground,  that  his  will  ought 
to  be  made  in  writing,  and  if  his  intention  cannot  be  made  to 
appear  by  the  writing,  explained  by  circumstances,  there  is  no 
will." 
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Now  it  seems  to  ns  that  nnder  this  rale  the  proposed  evi- 
dence cannot  apply,  because  the  words  of  the  will  describing 
the  beneficiary  do  not  apply  equally  to  two  or  more,  ^^  each 
answering  to  the  words  of  the  will."  On  the  contrary,  the 
words  used  are  not  applicable  to  any  known  organization, 
either  voluntary  or  incorporated.  Such  in  substance  is  the 
finding.  When,  therefore,  we  learn  from  the  parol  evidence 
what  the  actual  intent  was,  we  do  not  ^^  immediately  perceive 
that  the  testator  has  effectuated  his  intent  by  the  general  words 
he  has  used  ; "  on  the  contrary,  the  effect  of  the  evidence  in 
this  case  is  rather  to  increase  the  mystery  that  hangs  over  the 
words  in  the  will.  The  name  ''  Freedmen's  Association  ''  in 
itself  considered  would  naturally  import  an  association  com- 
posed of  freed  men,  as  the  names  "Lawyers'  Association," 
*' Doctors' ALSsociation,"  "Farmers'  Association,"  would  indi- 
cate the  membership  of  each. 

It  is  very  strange,  if  the  testator  gave  such  instructions  to 
the  scrivener  as  the  evidence  indicates,  that  no  one  of  the 
prominent  features  of  his  description  should  find  its  way  into 
the  will  as  written.  The  prominent  things  in  his  description 
were,  the  religious  body  that  organized  the  association  and  its 
location  at  Cincinnati,  Ohio,  but  of  these  things  the  words  of 
the  will  are  silent,  and  it  does  not  appear  how  or  why  the 
words  "  Freedmen's  Association  "  alone  were  used  ;  there  was 
no  discussion  concerning  the  name;  no  suggestion  that  the 
name  used  would  be  sufficient,  nor  that  the  Cincinnati  society 
had  ever  been  so  called.  As  the  case  stands  upon  the  record 
the  instructions  given  by  the  testator  were  not  carried  into  ef- 
fect by  the  scrivener,  and  the  court  has  no  power  to  correct  the 
Qiistake,  as  it  would  upon  like  evidence  correct  a  mistake  in  a 
contract  We  should  be  virtually  making  a  will  as  to  the  bene- 
ficiary from  the  actual  intent  proved  only  by  parol. 

We  have  not  deemed  it  necessary  to  review  the  numerous 
«8es  bearing  upon  this  question.  While  there  is  now  sub- 
stantial harmony  among  the  courts  concerning  the  abstract 
principles  that  apply,  there  is,  it  must  be  confessed,  consider- 
aUe  diversity  in  their  application.  We  have,  therefore,  pre- 
ferred to  test  the  somewhat  extraordinary  features  of  this  case 
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by  a  pretty  strict  application  of  the  principles  of  evidence  and 
constmction,  and  our  conclusion  is  that  the  parol  evidence  can- 
not be  received  for  the  purpose  of  showing  that  the  legacy  in 
question  is  payable  to  the  oflBicers  of  "  The  Freedmetfs  Aid 
Society  of  the  Methodist  Episcopal  Church  located  in  Cincin- 
nati, Ohio ; "  and  if;  is  pleasant  to  know  that  this  society  will 
not  be  disappointed  by  this  result,  for  it  appears  that,  although 
they  well  knew  the  terms  of  the  will  and  the  fact  of  the  pend- 
ing litigation,  yet  they  have  never  claimed  the  legacy  in  ques- 
tion. 

The  next  question  is,  whether  the  trustees  named  in  the 
will  (or  others  to  be  appointed  by  the  court  for  the  pur- 
pose) can  rightfully  use  and  appropriate  the  income  for  the 
education  of  the  freedmen  as  constituting  a  definite  daas  of 
persons? 

It  is  contended  that,  as  the  purpose  and  object  of  the  be- 
quests under  consideration  are  the  education  of  the  freedmen^ 
who  constitute  a  definite  class  of  persons,  the  charity  will  not 
be  suffered  to  fail  for  the  want  of  a  competent  agent  to  admin- 
ister it.  If  this  were  the  only  difficulty  in  the  case  it  might 
easily  be  overcome,  for  there  is  no  doubt  that  the  court  can  sup- 
ply the  want  of  a  trustee.  There  is  in  fact  no  such  want  here. 
Oorbin  and  Fairfield  are  named  as  trustees.  But  in  each  of 
the  clauses  where  bequests  are  made  for  the  education  of  the 
freedmen  the  trustees  have  no  discretion  given  them  in  the 
will.  On  the  contrary,  aU  discretion  is  taken  away  by  the  ex- 
press direction  to  pay  the  income  over  to  the  proper  officers 
of  the  Freedmen's  Association.  When  they  have  performed 
this  duty  there  is  nothing  left  for  them  to  do  under  the 
will,  and  the  court  cannot  prescribe  an  additional  duty  without 
in  effect  making  an  addition  to  the  will.  But  it  is  argued  that 
the  freedmen  are  the  cestuis  qtte  trust,  and  that  if  the  trustees 
only  pay  the  money  for  their  education  it  effectuates  the  inten- 
tion of  the  testator  as  indicated  in  the  will ;  that  the  certainty 
required  is  only  to  point  out  the  class,  no  matter  how  indefinite 
may  be  the  particular  recipients  of  the  benefit  within  that  class. 
It  is  found  that  the  term  ''freedmen,'^  as  used  in  the  will, 
refers  to  that  class  of  persons  who  were  emancipated  during 
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the  late  ciyil  war/and  their  deeceiidants.  As  matter  of  oommon 
knowledge  we  may  be  permitted  to  say  that  the  numbers  com- 
posing this  class  are  now  abont  six  millions.  Of  all  these,  only 
a  very  few  individaals  can  by  any  possibility  receive  any  of  the 
benefits  contemplated  by  the  will.  It  is  not  within  the  range 
of  probability  that  different  individuals  or  corporations,  sepa- 
latelj  charged  with  the  duty  of  disbursing  the  testator's  bounty^ 
▼onld  so  perform  it  as  to  benefit  the  same  individuals  of  the 
eUs&  A  change  therefore  in  disbursing  agents,  or  a  change  in 
the  mode  of  selecting  beneficiaries,  not  provided  for  in  the  will^ 
eonstitutes  in  efifect  a  change  of  the  bequest.  Hence,  in  addi- 
tion to  a  definite  class  it  is  indispensable  that  the  will  itself 
should  prescribe  some  mode  of  selection,  or  give  to  some  per- 
BOD  a  discretionary  power  to  select ;  in  short,  a  will  must  be 
executed  in  the  way  and  manner  which  the  testator  provides, 
and  if,  owing  to  the  indefiniteness  of  the  object  or  the  mode 
provided,  this  cannot  be  done,  then  the  subject  of  the  trust 
is  not  disposed  of,  but  results  to  the  benefit  of  those  to  whom 
the  law  gives  the  property  in  the  absence  of  a  valid  will. 

The  cogent  reasoning  of  Buskirk,  J.,  in  giving  the  opinion 
in  Orimef  Exra.  v.  Harmon  et  al,  (35  Ind.  198),  furnishes  most 
unple  support  for  the  positions  we  have  taken  in  this  discus- 
sion. In  that  case  the  bequest  was  "  to  the  Orthodox  Protest- 
ant Clergymen  of  Delphi,  and  their  successors,  to  be  expended 
in  the  education  of  colored  children,  both  male  and  female,  in 
snch  a  way  and  manner  as  they  may  deem  best,  of  which  a 
majority  of  them  shall  determine ;  my  object  being  to  promote 
the  moral  and  religious  improvement  and  well-being  of  the  col- 
ored race."  The  court,  after  a  most  exhaustive  and  able  re- 
view of  all  the  authorities,  held  that  the  legacy  was  void  for 
vagueness  and  uncertainty  ;  placing  the  decision  upon  the  fol- 
lowing propositions — ^among  others — ^that  the  testator  intended 
that  his  beneficiaries  should  be  selected  from  the  children  of 
the  colored  race  residing  within  the  United  States ;  that  the 
persons  composing  the  class  were  very  numerous,  and  as  each 
one  had  a  beneficial  interest  in  the  fund  it  would  be  utterly 
impossible  to  execute  the  trust ;  that  under  the  will  as  con- 
strued by  the  court  the  trustees  had  no  power  or  discretion  to 
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select  the  beneficiaries  from  the  class  designated ;  that  there  is 
no  difference  in  principle  whether  a  devise  be  immediate  to  an 
indefinite  object,  or  to  a  trustee  for  the  use  and  benefit  of 
an  indefinite  object ;  that  if  it  be  immediate,  to  an  indefinite 
object,  it  is  void,  and  if  it  be  a  trust  for  an  indefinite  object, 
the  property  that  is  the  subject  of  the  trust  is  not  disposed 
of,  and  the  trust  results  to  the  benefit  of  those  to  whom  the 
law  gives  the  property  in  the  absence  of  any  other  disposi- 
tion of  it ;  and  that  if  a  charity  does  not  fix  itself  on  a  par- 
ticular object,  but  is  general  and  indefinite,  and  no  plan  or 
scheme  is  prescribed,  and  no  discretion  is  given  in  the  will  to 
select  the  beneficiaries,  it  does  not  admit  of  judicial  adminis- 
tration. 

The  remaining  question  relates  to  the  construction  of  item 
second  of  the  will,  which  reads  as  follows :  "  I  do  give,  devise 
and  bequeath  unto  my  executor  hereinafter  named,  all  of  my 
real  estate  in  whatever  place  situated,  the  same  to  be  sold  by 
him  after  my  decease,  and  the  proceeds  to  be  held  by  him  in 
trust  for  the  education  of  the  freedmen,  and  the  annual  inter- 
est and  income  arising  from  the  same  to  be  paid  by  him  to  the 
proper  officers  Of  the  Freedmen's  Association,  or  to  be  disposed 
of  and  used  as  he  pleases." 

The  construction  of  this  clause  of  the  will,  we  think,  mnst 
depend  on  the  question  whether  the  idea  of  a  trust  adheres 
to  the  proceeds  in  the  hands  of  the  executor  to  the  last, 
whether  he  pays  it  over  to  the  officers  of  the  Freedmen's 
Association,  or  exercises  his  own  pleasure  and  discretion  as 
to  whom  it  may  be  paid  to,  or  whether  the  trust  drops  out 
altogether  at  the  commencement  of  the  alternative  clause,  so 
that  the  bequest  was  either  a  trust  or  no  trust  at  the  will  of 
Fairfield. 

We  think  the  first  is  the  better  construction.  In  the  first 
place  we  think,  if  the  testator  had  intended  a  personal  gift  to 
Fairfield,  as  he  was  a  lawyer,  and  was  employed  to  draft  the 
will,  and  was  made  executor  to  administer  it,  that  if  he  had 
so  understood  it,  the  terms  of  the  will  would  have  been  more 
explicit,  for  it  would  have  occurred  to  both  that  such  a  gift, 
covering  as  it  did  the  principal  part  of  the  estate,  would  nee- 
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esarily  excite  the  saepicionB  of  the  disinherited  heirs,  who 
would  desire  to  defeat  it.  And  in  the  next  place,  we  think  the 
language  used  indicates  that  the  testator  intended  to  stamp  all 
this  property  with  a  permanent  trust.  The  bequest  is  not  to 
Fairfield  by  name,  but  to  his  executor,  and  the  testator  ex- 
presely  says  that  the  proceeds  of  the  sale  of  all  the  real  estate 
&re  to  be  held  in  trust  by  the  executor,  and  then  follows  a  state- 
m^t  of  the  purposes. 

Upon  this  construction  is  the  trust  one  that  can  be  en- 
forced !  Lord  Langdale,  in  Knigkt  v.  Knigkt  (3  Beavan,  148, 
174),  defining  the  certainty  required  to  create  a  valid  trust, 
says :  "  Any  words  by  which  it  is  expressed,  or  from  which  it 
may  be  implied,  that  the  first  taker  may  apply  any  part  of  the 
Eobject  to  his  own  use,  are  held  to  prevent  the  subject  of  the 
gift  from  being  considered  certain.  And  a  vague  description 
of  the  object,  that  is,  a  description  by  which  the  giver  neither 
clearly  defines  the  object  himself,  nor  names  a  distinct  class 
out  of  which  the  first  taker  is  to  select,  or  which  leaves  it 
doubtf q1  what  interest  the  object  or  class  of  objects  is  to  take, 
will  prevent  the  objects  from  being  cei1;ain  within  the  mean- 
ing of  tiie  rule."  In  1  Jarman  on  Wills  (5th  Am.  ed.),  p.  680, 
it  is  said  that  ^^  if  the  gift  be  expressly  in  trust,  though  to  be 
disposed  of  in  such  manner  and  for  such  purposes  as  the  dev- 
isees think  fit,  they  are  trustees,  and  the  beneficial  interest 
results  to  the  heir  or  next  of  kin,  and  a  gift  '  to  be  expended 
and  appropriated  in  such  manner  as  the  donees  or  a  majority 
of  them  shall,  in  their  discretion,  agree  upon,'  would  probably, 
without  the  words  '  in  trust,'  produce  the  same  result,  for  tech- 
nical language  of  course  is  not  necessary  to  create  a  trust.  It 
i3  enough  that  the  intention  is  apparent."  (Citing  Fowler  v. 
Garlike^  1  Russell  &  Mylne,  232 ;  Buckle  v.  Bristawj  10  Jur. 
[N.  S.]  1.95  ;  Gtbbs  v.  Rumsey,  2  Ves.  &  B.  292.  See,  also, 
^heder  v.  Smith  et  al.  9  How.  79.)  In  Morice  v.  Bishop  of 
Durham  (10  Ves.  Jr.  526)  Lord  Eldon  says :  "  If  a  testator 
expressly  says  he  gives  upon  trust,  and  says  no  more,  it  has 
beoi  long  established  that  the  next  of  kin  will  take.  Then,  if 
lie  proceeds  to  express  the  trust,  but  does  not  sufficiently  ex. 
press  it,  or  expresses  a  trust  that  cannot  be  executed,  it  is  ex- 
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actly  the  same  as  if  he  had  said  that  he  gave  upon  tmst,  and 
stopped  there." 

We  therefore  advise  the  Superior  Court  that  the  oral  dec- 
larations are  inadmissible  for  the  purpose  claimed ;  that  '*  The 
Freedman's  Aid  Society  of  the  Methodist  Episcopal  Church  lo- 
cated at  Cincinnati,  Ohio,"  cannot  take  the  legacy  given  to  the 
Freedmen's  Association ;  that  the  bequests  to  the  freedmen  as 
a  class  are  void  for  uncertainty ;  and  that  Fairfield  takes  noth* 
ing  under  the  will. 

In  this  opinion  the  other  judges  concurred. 


See  Goodale  v.  Mooney,  ante^  and  references  on  page  6. 


Knox  vs.  Knox. 

[69  Wisoonsln,  172.] 


Pbeoatort  words. — ^Devise  with  sjsdqubst  fob  division   bt 

DEVISEE. 

A  derise  by  testator  of  all  hla  property  to  his  wife,  her  heirs  and  assigns,  witli  a 
"  request  that  at  her  death  she  will  divide  "  the  same  e^oaUy  between  hia  boos 
and  daughters,  constitutes  a  valid  trust. 

AonoN  for  the  construction  of  a  will. 

The  material  portions  of  the  will  are  as  follows :  "  I  give, 
devise,  and  bequeath  unto  my  wife,  Mary  Ann  Knox,  her  heirs 
and  assigns  forever,  all  my  real  and  personal  estate,  money,  tax 
certificates  of  sale,  goods,  chattels,  and  all  other  my  worldly 
substance,  of  every  nature  and  kind  whatever,  of  which  I  may 
die  seized  or  possessed,  having  full  confidence  in  my  said  wife, 
and  hereby  request  that  at  her  death  she  will  divide  equally, 
share  and  share  alike,  in  equal  portions,  as  tenants  in  common. 
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between  my  bodb  and  daughters,  Thomas  M.  Knox,  Jr.,  Bich- 
ard  C.  Knox,  Barclay  Sidney  Knox,  John  Knox,  Mary  Ann  Mo- 
Mahon,  now  of  Green8boro\  North  Carolina,  and  Kate  L. 
Decker,  the  wife  of  Myron  A.  Decker,  all  the  proceeds  of  my 
said  property,  real  and  personal,  goods  and  chattels,  hereby 
be<]aeathed." 

Ordvoay  <k  Hoytj  for  appellant. 

Stark  <6  Brand  and  S.  U.  Pinney^  for  respondents. 

Taylor,  J.  The  two  important  questions  to  be  considered 
in  the  construction  of  the  provisions  of  the  will  above  quoted 
are :  Finst^  Has  the  testator  in  his  expressed  request  in  said 
will  clearly  pointed  out  the  persons  whom  he  desired  should 
be  the  recipients  of  his  bounty,  and  has  he  clearly  defined 
the  part  of  his  estate  which  he  desired  they  should  receive  ? 
and,  Mecond^  Does  the  language  used  by  him  clearly  show 
that  he  intended  it  to  be  obligatory  upon  his  wife  to  whom 
he  had  devised  all  his  property  in  fee,  and  not  merely  ad- 
visory f  The  learned  counsel  for  the  respective  parties  have, 
in  their  briefs  and  their  oral  arguments  in  this  court,  dis- 
cussed these  questions  in  all  their  bearings,  and  have  cited 
and  commented  upon  most  of  the  leading  cases  in  the  En- 
glish courts  and  the  courts  of  this  country,  bearing  upon 
them,  and  we  acknowledge  our  obligation  to  them  for  the 
aid  they  have  given  us  in  the  solution  of  the  questions  to  be 
determined.  The  cases  which  have  been  before  the  courts 
involving  the  questions  to  be  determined,  are  so  numerous 
that  it  would  be  impossible  to  cite  and  intelligently  comment 
upon  and  analyze  them  without  writing  a  treatise  upon  the 
subject  of  implied  trusts.  We  shall  therefore  content  our- 
selves with  the  citation  of  a  few  general  rules  or  principles 
which  the  law-writers  upon  this  subject  have  deduced  from 
the  adjndged  cases,  as  applicable  to  the  proper  construction 
of  wills  of  the  kind  under  consideration. 

fiTBi.  ''  It  is  not  necessary  that  technical  language  should 
be  used  to  create  a  trust.  It  is  enough  that  the  intention  is 
^parent."     (1  Jarman  on  Wills  [6th  ed.],  385,  and  note.) 
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Second.  ^^  That  precatory  words  used  in  a  will — that  is, 
words  of  recommendation,  entreaty,  request,  wish,  or  expecta- 
tion— addressed  to  a  devisee  or  legatee,  may  be  sufficient  to 
create  a  trust  in  favor  of  the  person  or  persons  in  whose  favor 
such  expressions  are  used."  (1  Jarman  on  Wills  [5th  ed.], 
385  ;  Lewin  on  Trusts,  118  ;  2  Story's  Eq.  Jur.  §§  1068, 1068a  y 
Hill  on  Trustees,  71 ;  2  Redf.  on  Wills,  410,  411.) 

Third.  In  order  to  determine  whether  precatory  words  in 
a  will  create  a  binding  trust,  '^the  real  question  always  is 
whether  the  wish,  desire,  or  recommendation  expressed  by 
the  testator  is  meant  to  govern  the  conduct  of  the  party  to 
whom  it  is  addressed,  or  whether  it  is  merely  an  indication 
of  that  which  he  thinks  would  be  a  reasonable  exercise  of 
the  discretion  of  the  party,  leaving  it,  however,  to  the  party 
to  exercise  his  own  discretion."  (2  Redf.  on  Wills,  416 ;  Witr- 
liams  V.  WiUiama,  1  Sim.  [N.  S.]  358 ;  Hill  on  Trustees,  114 ; 
2  Story^s  Eq.  Jur.  [12th  ed.]  §  10686,  and  cases  cited.) 

Fourth.  In  determining  that  precatory  words  in  a  will 
create  a  trust,  the  coarts  give  great  weight  to  the  fact  that 
the  person  or  object  to  which  the  precatory  words  apply  is 
clearly  pointed  out,  and  that  the  fiianium  of  the  estate  to  be 
given  to  such  person  or  object  is  also  clearly  defined.  (1  Jar- 
man  on  Wills,  396 ;  2  Redf.  on  Wills,  416  ;  2  Story's  Eq.  Jur. 
§§  1070, 1071.)  See,  also,  a  very  instructive  note  to  the  case 
of  Harrison  v.  Harrison^a  AdnCx^  44  Am.  Dec.  365,  369. 

Taking  these  general  rales  for  our  guide  in  construing  the 
will  before   us  we  have  no  serious  difficulty  in  determining 
that  the  learned  circuit  judge  properly  construed  the  same. 
There  is  no  dispute  but  that  the  persons  to  whom  the  prec> 
atory  words  apply  are  clearly  pointed  oat  by  the  will;  and 
the   learned   counsel  for   the  appellant  does  not  strenuously 
contend  that  the  quantum   of   the  estate  which  the  testator 
requested  should  go  to  sach  parties  is   not   also   sufficiently 
and  clearly   indicated.     The   words   used  by  the  testator  in 
describing  the  property  he  requests  should  go  to  his  children 
after  the  death  of  his  wife  are,  ^^  all  the  proceeds  of  my  said 
property,  real  and  personal,  hereby  bequeathed."    We  think 
the   argument   of   the   learned   counsel    for  the  respondents 
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shows  conclusively  that  the  words,  "all  the  proceeds,''  &e., 
as  used  in  the  will,  do  not  mean  the  rents,  issues,  and  profits 
of  said  estate,  nor  the  surplus  or  residue  which  might  re- 
main at  the  death  of  his  wife.  To  hold  that  the  words, 
^all  the  proceeds,"  &c.,  meant  the  rents,  issues,  and  profits 
of  the  estate  is  clearly  inconsistent  with  the  clear  intent  of 
the  testator  to  make  some  provision  for  his  wife  during  her 
lifetime.  It  would  be  absurd  to  suppose  that  the  testator 
intended  his  wife  should  expend  the  body  of  his  estate  for 
her  support,  and  retain  the  rents  and  profits  of  that  which 
was  not  so  expended  for  distribution  among  their  children  ; 
and  the  words,  "  all  the  proceeds,"  &c.,  exclade  the  idea  that 
he  intended  only  such  surplus  as  should  be  left  by  his  wife 
after  her  death. 

We  are  not  called  upon  to  determine  upon  this  appeal 
what  effect,  if  any,  should  be  given  to  the  fact — ^had  the  evi- 
dence shown  it  to  be  a  fact — that  the  rents  and  profits  of 
said  estate  were  wholly  inadequate  to  the  reasonable  sup- 
port of  the  testator's  widow,  either  in  the  constmction  of 
the  words  above  quoted,  or  of  the  whole  purpose  and  intent 
of  the  testator  in  regard  to  his  estate.  We  are  to  presume,  in 
the  absence  of  all  proofs  upon  this  point,  and  from  the  fact 
that  the  appellant  does  not  allege  in  her  complaint  that  the  in- 
come of  said  estate  is  not  amply  sufficient  for  her  proper  main- 
tenance and  support,  that  it  is  ample  for  that  purpose.  By  the 
terms  of  the  will  we  think  it  was  the  clear  intention  of  the 
testator  to  provide  a  sufficient  maintenance  for  his  wife  out  of 
his  estate,  and  that  he  supposed  the  i*ents  and  profits  of  the  es- 
tate would  furnish  such  support.  The  clear  intent  of  the  tes- 
tator will  not  therefore  be  thwarted  by  holding  that  the  estate 
she  took  under  the  will  was  a  life-estate,  as  was  held  by  the 
learned  circuit  judge,  and  that  the  words,  "  all  the  proceeds," 
&c.,  mean  the  entire  body  of  the  estate  of  the  deceased,  sub- 
ject to  such  sales  and  conversions  thereof  as  necessity  or  the 
interest  of  the  parties  might  require. 

The  persons  and  subject  of  the  testators  expressed  request 
being  sufficiently  pointed  out  by  the  will,  the  only  other  ques- 
tion is  whether  the  precatory  words  used  by  the  testator  were 
Vol.  IV. — 4 
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intended  by  him  to  govern  the  conduct  of  his  wife,  to  whom 
they  were  addressed,  or  whether  they  were  merely  an  indica- 
tion of  what  he  thought  wonld  be  a  reasonable  exercise  of  the 
discretion  of  his  wife,  leaving  it,  however,  to  her  to  exercise 
her  own  discretion.  The  learned  counsel  for  the  appellant  in 
his  brief  insists  that  in  construing  these  words  great  force 
should  be  given  to  the  fact  that  the  testator  first  devised  and 
bequeathed  all  his  property  to  his  wife,  absolutely  and  in  fee ; 
and  that  it  should  therefore  be  conclusively  presumed  that  what 
follows  was  not  intended  by  the  testator  to  create  a  trust  in  fa- 
vor of  his  children.  We  do  not  think  this  fact  should  have  a 
decisive  influence  in  getting  at  the  intent  of  the  testator.  Had 
the  testator  intended  to  give  his  wife  a  life-estate  in  the  prop- 
erty, coupled  with  a  trust  as  to  the  remainder  in  favor  of  their 
children,  he  would  probably  have  used  the  same  language.  He 
would  have  given  the  estate  to  her  in  fee,  as  he  has  done  in 
this  case;  and  if  he  had  used  technical  language  he  would 
have  added,  "  in  trust  for  the  following  purposes,"  and  then 
added,  in  substance,  to  receive  the  rents,  profits  and  income 
thereof,  for  her  own  use  and  benefit  during  her  lifetime,  and  at 
her  death  to  divide  the  same  among  our  children,  naming  them, 
in  equal  shares.  The  conveyance  to  the  wife  of  the  property 
in  fee  by  merely  technical  words  does  not  raise  any  very  con- 
clusive inference  that  he  did  not  intend  to  engraft  a  trust  upon 
the  property  so  conveyed  in  favor  of  their  children.  It  will 
be  seen  that  those  cases  which  have  held  that  the  words  of  be- 
quest or  devise  which  were  held  effective  to  repel  the  idea  that 
any  trust  was  intended  to  be  imposed  upon  the  estate  by  subse- 
quent precatory  words,  were  all  cases  in  which  some  other  lan- 
guage than  the  usual  technical  words  to  convey  a  fee  were  used, 
which  clearly  indicated  that  the  devisee  was  to  have  the  un- 
trammeled  control  of  the  property  devised.  Such  were  the 
cases  of  Spooner  v.  Lovejoy^  108  Mass.  529 ;  Hess  v.  Singler, 
114  Mass.  66  ;  Sears  v.  Cunningham^  122  Mass.  538.  In  this 
view  of  the  case,  there  is  no  such  direct  conflict  between  the 
language  used  in  that  part  of  the  sentence  in  the  will  which 
gives  the  whole  estate  to  the  wife  and  that  which  follows,  re- 
questing her,  at  her  death,  to  divide  the  proceeds  of  the  estate 
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among  their  childreD,  as  neceesarily  preclndes  the  idea  that  the 
testator  intended  to  create  a  trust  in  their  favor. 

Again,  it  is  urged  that  if  the  testator  had  intended  to  con- 
trol the  action  of  his  wife  in  regard  to  the  estate  devised  and 
bequeathed  to  her,  he  would  have  used  language  which  would 
Dot  admit  of  any  doubt,  and  which  would  need  no  construction. 
The  language  used  is  very  clear  in  expressing  what  he  desired 
she  should  do  with  the  estate.  Upon  that  point  there  can  be 
no  question.  In  the  same  section  in  which  he  makes  the  de- 
Tise  to  his  wife,  he  says,  in  e£fect,  I  give  this  estate  to  you  in 
fall  confidence  that  you  will,  and  I  hereby  request  that  at  your 
death  you  will,  divide  all  the  proceeds  of  this  estate  among  our 
six  sons  and  daughters,  naming  them,  in  equal  proportions.  He 
might  have  used  language  of  command,  and  said,  I  give  this 
estate  to  yon  in  the  full  confidence  that  you  will,  and  I  hereby 
direct  and  order  that  at  your  death  you  will,  &c. ;  but  the  use 
of  such  language  would  have  negatived  the  expression  of  the 
confidence  he  claimed  to  have  that  his  wife  would  carry  out  his 
desire,  unless  under  the  coercion  of  a  direct  command. 

The  effect  which  should  be  given  to  language  of  this  kind, 
addressed  by  a  husband  to  his  wife,  is  very  aptly  and  clearly 
stated  by  Bigelow,  C.  J.,  in  Warner  v.  JSateSj  98  Mass.  274, 
cited  by  the  learned  counsel  for  the  respondents.  It  was  urged 
in  that  case,  as  in  this,  that  if  a  trust  was  intended,  it  should 
have  been  created  by  apt  and  technical  words ;  and  in  this  case, 
as  the  testator  was  a  lawyer,  he  must  be  presumed  to  have 
known  what  were  apt  and  proper  words  to  create  a  trust.  This 
argument  is  answered  as  follows :  *^  It  is  suggested  that  in 
other  clauses  of  the  will  in  which  she  creates  a  trust  in  favor  of 
her  daughters  for  their  respective  shares  of  the  estate,  of  which 
they  are  to  have  the  entire  income  after  the  death  of  her  hus- 
band, she  does  not  use  words  of  entreaty,  request,  and  recom- 
mendation, but  apt  and  technical  words  by  which  to  establish  a 
trost  in  their  behalf.  But  we  think  this  suggestion  not  entitled 
to  much  weight.  She  might  well  express  herself  in  different 
langnage  when  addresi^ng  her  husband  from  that  which  he 
would  use  toward  strangers,  and  at  the  same  time  intend  a  sim- 
ilar result.    Words  of  confidence,  entreaty,  and  recommenda- 
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tion,  were  natural  and  appropriate  when  used  to  express  the 
will  of  a  testatrix  who  intended  to  direct  and  control  the  con- 
duct of  herhusbaud  in  a  matter  in  which  the  right  to  give  di- 
rections and  to  control  belonged  to  her.  In  such  case  the  words 
used  by  Lord  Loughborough  are  applicable :  *  When  a  person 
recommends  to  another  who  is  independent  of  him,  there  is 
nothing  imperative ;  but  if  he  recommends  tliat  to  be  done  by 
a  person  whom  he  has  a  right  to  order  to  do  it,  the  mode  is 
only  civility.' "  This  language  is  equally  forcible  when  applied 
to  the  case  of  the  husband  addressing  his  wife  in  his  last  wilL 
(See,  also,  Malim  v.  Keighley^  3  Ves.  Jr.  529  ;  Erick%on  v.  Wil- 
lardy  1  N.  H.  217,  227,  228.)  The  force  of  the  argument  of 
the  learned  chief  justice  rests  upon  the  fact  that  a  devisee  or 
legatee,  although  for  some  purposes  he  may  be  deemed  a  pur- 
chaser, yet  he  is  in  another  sense,  in  fact,  a  donee  of  the  testa- 
tor's bounty.  What  he  receives  is  the  gift  of  the  testator ;  and 
it  is  evident  to  all  that  when  a  person  receives  property  by  the 
gift  of  another,  the  giver  has  a  right  to  direct  what  the  donee 
shall  do  with  the  property  donated,  and  in  such  case  a  request 
would  amount  to  a  direction,  when  it  would  have  no  effect  when 
addressed  to  a  person  who  receives  the  property  by  an  actual 
purchase  for  value  paid  therefor. 

While,  on  the  one  hand,  we  are  inclined  not  to  go  to  the 
extent  of  the  older  cases  in  England  and  in  this  country,  in  es- 
tablishing trusts  upon  the  strength  of  precatory  words  used  by 
a  testator  in  his  will,  on  the  other  we  are  not  disposed  to  repu- 
diate the  whole  doctrine  of  such  trusts.  We  are  disposed  to 
apply  the  doctrine  only  in  cases  where  it  is  clear  that,  on  the 
whole,  it  was  the  intention  of  the  testator  to  create  such  trust 
by  the  use  of  such  words,  and  where  the  words  used  show  with 
reasonable  certainty  that  the  testator  intended  to  control  the 
legatee  or  devisee  in  the  use  and  control  of  the  property  de- 
vised or  bequeathed. 

The  argument  in  favor  of  sustaining  precatory  trusts  is  so 
forcibly  and  briefly  stated  by  Bigelow,  C.  J.,  in  Warner  ▼. 
BateSs  supraj  that  we  take  the  liberty  of  making  a  more  ex- 
tended quotation  from  his  opinion.  He  says :  "  We  see  no 
sufficient  ground  for  calling  in  question  the  wisdom  or  policy 
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of  the  rule  of  constniction  xiDiformly  applied  to  wills  in  the 
courts  of  England  and  in  most  of  the  United  States,  that  words 
of  entreaty,  recommendation,  or  wish,  addressed  by  a  testator 
to  a  devisee  or  legatee,  will  make  him  a  trustee  for  the  person 
or  persons  in  whose  favor  such  expressions  are  used,  provided 
the  testator  has  pointed  out  with  clearness  and  certainty  the 
objects  of    the    trust,  and  the  subject-matter    on   which  it 
is  to  attach,   or  from  which  it  is  to  arise  and  be  admin- 
istered.   The  criticisms  which  have  been  sometimes  applied  to 
this  rule  by  text-writers  and  in  judicial  opinions  will  be  found 
to  rest  mainly  on  its  applications  in  particular  cases,  and  not  to 
involve  a  doabt  of  the  correctness  of  the  rule  itself  as  a  sound 
principle  of  construction.    Indeed,  we  cannot  understand  the 
force  or  validity  of  the  objections  urged  against  it,  if  care  is 
taken  to  keep  it  in  subordination  to  the  primary  and  cardinal 
nile  that  the  intent  of  the  testator  is  to  govern,  and  to  apply 
it  only  where  the  creation  of  a  trust  will  clearly  subserve  that 
intent  It  may  sometimes  be  difficult  to  gather  that  intent,  and 
there  is  always  a  tendency  to  construe  words  as  obligatory  in 
fartherance  of  a  result  which  accords  with  a  plain,  moral  duty 
on  the  part  of  a  devisee  or  legatee,  and  with  what  it  may  be 
supposed  the  testator  would  do  if  he  could  control  his  action. 
Bnt  difficulties  of  this  nature,  which  are  inherent  in  the  sub- 
jectmatter,  can  always  be  readily  overcome  by  bearing  in  mind 
acd  rigidly  applying  in  all  such  cases  the  test,  that  to  create  a 
tmst  it  must  clearly  appear  that  the  testator  intended  to  govern 
and  control  the  conduct  of  the  party  to  whom  the  language  of 
the  will  is  addressed,  and  did  not  design  it  as  an  expression  or 
indication  of  that  which  the  testator  thought  would  be  a  rea- 
sonable exercise  of  a  discretion  which  he  intended  to  repose  in 
the  l^tee  or  devisee.    If  the  objects  of  the  supposed  trust 
are  certain  and  definite  ;  if  the  property  to  which  it  is  to  attach 
£  dearly  pointed  out ;  if  the  relations  and  situation  of  the  tes- 
tator and  the  supposed  ceatuU  que  trusts  are  such  as  to  indicate 
a  strong  interest  and  motive  on  the  part  of  the  testator  in  mak- 
ing them  partakers  of  his  bounty ;  and,  above  all,  if  the  recom- 
mendatory or  precatory  clause  is  so  expressed  as  to  warrant  the 
inference  that  it  was  designed  to  be  peremptory  on  the  donee. 
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the  just  and  reasonable  interpretation  is,  that  a  tmst  is  created 
which  is  obligatory,  and  can  be  enforced  in  equity,  as  against 
the  trustee,  by  those  in  whose  behalf  the  beneficial  use  of  the 
gift  was  intended." 

Testing  the  provisions  of  the  will  in  the  case  at  bar  by  the 
rules  laid  down  by  the  learned  chief  justice  in  the  above  cita- 
tion, and  we  have  no  hesitation  in  holding  that  it  was  the  clear 
intent  of  the  testator  to  create  a  tmst  in  favor  of  the  children 
named  in  the  will ;  and  that  the  language  used  by  the  testator 
was  intended  by  him  to  govern  and  control  the  conduct  of  his 
wife  in  the  disposition  of  his  estate.  Remembering,  as  was 
said  by  Chief  Justice  Marshall  in  the  case  of  Smith  v.  BeU  (6 
Pet.  75),  that  ^^  the  first  and  great  rule  in  the  exposition  of  wills,, 
to  which  all  other  rules  must  bend,  is,  that  the  intention  of  the 
testator  expressed  in  his  will  shall  prevail,  provided  it  be  con- 
sistent with  the  rules  of  law,"  we  have  no  hesitation  in  saying 
that  it  is  clear  to  us  from  the  language  used  by  the  testator,  that 
he  did  not  intend  to  give  his  estate  to  his  wife  absolutely.  Had 
such  been  his  purpose,  why  did  he  take  pains  to  point  out  so 
particularly  what  should  be  done  with  his  estate  when  his  wife 
died  ?  If  he  intended  that  she  should  use  it  as  she  saw  fit,  and 
not  to  limit  her  to  the  use  of  the  income  thereof,  and  simply 
intended  to  advise  her  as  to  what  he  thought  she  ought  to  do 
with  what  might  be  left  of  it  at  her  death,  why  did  he  say  that 
^^  all  the  proceeds  of  my  said  property,  real  and  personal,  goods 
and  chattels,  hereby  bequeathed,"  should  be  divided  equally 
among  his  children  ?  If  we  give  any  consideration  to  that  part 
of  the  testator's  language  which  follows  the  devise  and  bequest 
to  his  wife,  in  arriving  at  his  intent,  we  are  forced  to  conclude 
that  he  intended  his  request,  as  to  its  final  distribution  among^ 
his  children,  should  bind  his  wife.  It  is  clear  that  his  will  w€^ 
that  his  children  should  take  the  property  after  the  death  of  hia 
wife.  The  language  beiug  clearly  sufiicient  to  show  that  such 
was  his  wiU,  his  request  to  his  wife  to  so  distribute  his  prop- 
erty must  be  construed  as  directory,  and  not  simply  as  ad- 
visory. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Precatory  words. — 1.  It  is  not  necessary  that  a  testator  use  technical 
IflDguage  in  order  to  create  a  trust  of  this  character.  This  is  elementary 
leuning.  1  Jarman  on  Wills  (R.  A  T.)*  680 ;  Story^s  Eqnity  Jarispradence, 
il(m,auq.;  Harding  r.  Glyn,  1  Atk.469;  B.  a  2  White  &  Tudor's 
Letdiog  Cases,  1867,  and  note. 

2.  Bat  it  has  long  been  the  settled  rale  that  words  of  recommendation, 
request,  entreaty,  wish,  or  expectation,  addressed  to  a  devisee  or  legatee, 
will  make  him  a  trastee  for  the  person  or  persons  in  whose  favor  sach  ex- 
pRssioos  are  used.  Pomeroy's  Equity  Jurisprudence,  §§  1014-1017 ;  Per- 
ry on  Trosts,  §  112,  0f  $eq,;  Handley  y.Wrightson,  60  Md.  198;  s.  o.  8  Am. 
Prob.  R.  580,  and  cases  cited  in  the  note ;  Inglis  y.  Sailor's  Snog  Harbor, 
3  Peters,  99;  King  y.  Mitchell,  8  Id.  826;  Lawrence  y.  Cooke,  82  Hun  (N. 
Y.),  126;  Mabie  v.  Bailey,  95  N.  T.  206;  Heermans  y.  Schmaltz,  10  Biss. 
S23;  Eddy  y.  Hartshome,  84  N.  J.  Eq.  419;  Oresswell  y.  Jones,  68  Ala. 
4M;  Major  v.  Hemdon,  78  Ey.  123. 

Sw  In  every  such  case  the  question  will  arise  whether  the  precatory 
words  of  the  testator  were  intended  to  govern  and  control  the  disposition 
of  the  property,  or  whether  the  words  were  used  merely  in  a  commendato- 
ry or  recommendatory  sense.  Eddy  v.  Hartshome,  84  N.  J.  Eq.  419 ;  Foose 
T.  Whitmore,  82  N.  Y.  405;  s.  c.  1  Am.  Prob.  R.  677  ;  Williams  v.  Wil- 
liuns,  1  Sim.  (N.  S.)  858  [by  Lord  Cranworth] ;  Bernard  v.  Minsholl,  Johns. 
Chan.  (Bng.)  276;  Howarth  v.  Dewell,  6  Jur.  (N.  S.)  1860;  1  Perry  on 
Tnuts^Chap.  TVxIn  re  Hatchinson  and  Tenant,  L.  R.  8  Ghan.Div.  540; 
Biddle's  Appeal,  80  Penn.  St  268 ;  Hunt  v.  Hunt,  11  Nevada,  442;  Cock- 
rill  ▼.  Armstrong,  81  Ark.  580 ;  Van  Amee  v.  Jackson,  85  Yt  178 ;  Pome- 
roy's Equity  Jurisprudence,  §  1016 ;  Hess  v.  Singler,  114  Mass.  56;  Barrett 
T.  Marsh,  126  Id.  213 ;  Olliffe  v.  Wells,  180  Id.  221 ;  Tucker  on  Wills,  118. 

'*  In  order  to  create  a  trust,''  says  the  Supreme  Judicial  Court  of  Massa- 
chusetts, in  Hess  v.  Singler  (114  Mass.  56,  50),  ''it  must  appear  that  the 
words  were  intended  by  the  testator  to  be  imperative ;  and  when  property 
is  giren  absolutely  and  without  restriction,  a  trust  is  not  to  be  lightly  im- 
posed upon  mere  words  of  recommendation  and  confidence."  So,  for  ex- 
ample, it  is  held  that  no  trust  is  to  be  implied  from  words  in  which  the 
testator  may  be  understood  to  state  a  motive,  or  assign  a  reason,  for  a  gift, 
a^  e.  ^.,  the  words,  "  to  maintain  the  children,''  or,  *'  that  he  may  support 
lumself  and  the  children,"  or  kindred  expressions.  Bryan  v.  Howland,  98 
ni.  625;  Major  v.  Hemdon,  78  Ey.  128;  Knefler  v.  Shreve,  78  Ey.  208  ; 
CroBwell  V.  Jones,  68  Ala.  420. 

And,  in  New  York,  a  bequest  to  the  testator's  widow  '*  daring  her 
lifetime,  for  the  support  of  herself  and  my  children,"  does  not  create  a 
trust  Biliary.  Loundes,  2  Demarest,  590;  Clarke  v.  Leupp,  88  N.  Y. 
228;  Wood  V.  Seward,  4  Redf.  271 ;  Foose  v.  Whitmore,  supra. 

In  a  recent  and  carefully  considered  case  it  was  held,  by  the  Supreme 
Court  of  the  United  States,  that  a  deyise  of  property,  '*  to  be  held,  used 
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and  enjoyed ''  by  tbe  beneficiary,  ''  bis  beirs,  executors,  adminiBtratora 
and  assigns  forever,  witb  tbe  bope  and  trust,  bowever,  tbat  be  will  not  di- 
minisb  tbe  same  to  a  greater  extent  tban  may  be  necessary  for  bis  comfort- 
able support  and  maintenance,  and  tbat  at  bis  deatb  tbe  same,  or  as  mucb 
tbereof  as  be  sball  not  bave  disposed  of  by  devise  or  sale,  sball  descend  " 
— to  specified  individuals — was  a  devise  in  fee  simple  to  tbe  first  named, 
and  tbat  no  trust  was  created  by  tbe  words  '*  witb  tbe  bope  and  trust,^* 
and  words  following.     Howard  v.  Carusi,  109  U.  S.  725. 

And,  still  more  recently,  in  tbe  case  of  Golton  v.  Colton,  21  Fed.  Rep. 
604,  it  was  beld,  in  tbe  Circuit  Court  of  tbe  United  States,  in  California, 
wbere  C.  by  will  left  all  bis  property  to  bis  wife,  witb  full  power  of  dispo- 
sition, adding  tbese  words :  '*  I  recommend  to  ber  tbe  care  and  protection 
of  my  motber  and  sister,  and  request  ber  to  make  sucb  gift  and  provision 
for  tbem  as  in  ber  judgment  will  be  best.  I  also  request  my  dear  wife  to 
make  sucb  provision  for  my  daugbters  H.  and  0.  as  she  may,  in  ber  love  for 
tbem,  cboose  to  exercise,''  tbat  no  precatory  trust  was  created  by  tbe  use 
of  tbese  words  of  recommendation  and  request 

But  at  tbe  otber  extreme,  in  tbe  Court  of  Cbancery  in  New  Jersey,  in 
a  late  case,  tbe  word  *'  request "  was  beld  imperative.  Eddy  v.  Harts- 
borne,  84  N.  J.  £q.  419. 

4.  Altbougb  the  modem  tendency  is  very  decidedly  toward  a  restric- 
tion of  this  doctrine  (see  tbe  note  to  Hundley  v.  Wrigbtson,  8  AnL  Prob. 
R  580,  538 ;  Pomeroy's  Equity  Jurisprudence,  §  1015),  when  case8  arise 
in  wbich  both  tbe  subject  and  the  object  of  tbe  trust  are  clearly  defined  in 
tbe  precatory  words  or  clauses,  tbe  courts  will  consider  it  evidence  of  an 
intention  to  create  a  trust.  Mabie  v.  Bailey,  95  N.  Y.  206  ;  Lawrence  v. 
Cooke,  82  Hun,  126;  Enefler  v.  Sbreve,  78  Ey.  297;  Heermans  v. 
Schmaltz,  10  Biss.  828;  8.  c.  7  Fed.  Rep.  566  ;  Byers  v.  Hoppe,  61  Md. 
206. 

In  Morice  v.  Bisbop  of  Durham  (10  Yes.  585),  it  is  said:  *'  Wherever 
tbe  subject  to  be  administered,  as  trust  property,  and  tbe  objects  for  wbose 
benefit  it  is  to  be  administered  are  to  be  found  in  a  will  not  expressly  creat- 
ing a  trust,  tbe  indefinite  nature  and  quantum  of  tbe  subject,  and  the  indefi- 
nite nature  of  tbe  objects  are  always  used  by  tbe  court  as  evidence  tbat  tbe 
mind  of  tbe  testator  was  not  to  create  a  trust,  and  tbe  diflSculty  tbat  would 
be  imposed  upon  the  court  to  say  what  should  be  so  applied,  or  to  what  ob- 
jects, has  been  tbe  foundation  of  tbe  argument  tbat  no  trust  was  intended.*' 
Lord  Eldon  also  says,  to  the  same  point:  ^' Where  a  trust  is  to  be  raised 
characterized  by  certainty,  tbe  very  difliculty  of  doing  it  is  an  argument 
wbich  goes  to  a  certain  extent  towards  inducing  the  court  to  say  it  is  not 
sufficiently  clear  what  the  testator  intended.''  Wright  v.  Atkyns,  Turn.  & 
R.  157,  159. 

*^  Upon  tbe  authority  of  the  more  modem  decisions,''  says  Prof.  Pome- 
roy,  **tbe  whole  doctrine  may  be  summed  up  in  a  single  proposition;  In 
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order  that  a  trust  may  arise  from  the  use  of  precatory  words  the  court  must 
be  satisfied  from  the  words  themselves,  taken  in  connection  with  all  the 
other  terms  of  the  disposition,  that  the  testator's  intention  to  create  an 
express  trust  was  as  full,  complete,  settled  and  sure  as  though  he  had 
given  the  property  to  hold  upon  a  trust  declared  in  express  terms  in  the 
ordinary  manner.  Unless  a  gift  to  A.  with  precatory  words  in  favor  of  B. 
hy  la  fact,  equivalent  in  its  meaning,  intention  and  effect  to  a  gift  to  A., 
'in  trust  for  B.,'  then,  certainly,  no  trust  should  be  inferred.'*  Equity 
Jurispnzdence,  §  1016. 

When  there  is  a  plain  intention  to  create  a  trust,  it  must  be  sufficiently 
defined  so  as  to  be  carried  into  effect,  otherwise  ^*  the  legatee  takes  the  le- 
gal title  only,  and  a  trust  results,  by  implication  of  law,  to  the  testator's 
midnary  legatees  or  next  of  kin."  Nichols  v.  Allen,  130  Mass.  211 ; 
Schooler,  Petitioner,  184  Id.  4d6;  Wells  y.  Williams,  186  Id.  888. 

A  devise  to  A.  *'  to  distribute  the  same  in  such  manner  as,  in  his  discre- 
tion, shall  appear  best  calculated  to  carry  out  wishes  which  I  have  ex- 
pressed to  him,  or  may  express  to  him,"  is  within  this  rule.  *Olliffe  r. 
Wells,  180  Maaa.  221.     See,  also,  Tucker's  Manual  of  WilU,  118. 


Crawford  vs.  Thompson. 

[91  Indiana,  266.] 

CoKDmON  eUBBBQUSNT  AND  TEUBT. — CONDITION  AGAINST  8B00ND 
MARKTAQB  TOID. 

Testator  made  a  beqnest.to  his  widow  "  on  condition  that  she  pay  $60  per  year 
to  my  daughter,  Martha  Fox,**  and  if  Martha  shouM  marry  a  second  time 
thea  "she  shall  not  be  entitled  to  said  legacy  from  that  time  on  "  and  "  when 
said  Martha  shall  have  received  an  amount  out  of  said  personalty  equal  to 
tbree-foartha  thereof,  she  shall  not  be  entitled  to  any  more,  and  the  balance  shall 
be  retained  by  my  said  wrSe/'—Ileld,  that  the  widow  took  the  property  as  a 
tnutee  for  Martha  and  the  condition  against  marriage  attached  to  the  hitter's 
gift  was  void. 

AcrnoN  to  recover  a  legacy. 

0.  W.  Patd  and  J.  E.  Bumphries,  for  appellants. 

G.  W.  Strafford  and  W.  W.  Thornton,  for  appellee. 
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Black,  C.  The  following  facts  were  shown,  in  substance^ 
by  the  complaint  in  an  action  brought  by  the  appellee  against 
the  appellants:  Burr  Quick  died  testate,  in  Montgomery 
county,  in  January,  1880.  By  the  first  item  of  his  will  he 
gave  to  his  wife  Elizabeth  Quick,  in  lieu  of  her  interest  in  his 
lands,  certain  real  estate  in  said  county.  By  the  second  item 
he  devised  certain  other  land  to  his  daughter  Cora.  By  the 
third,  fourth  and  fifth  items,  he  gave  general  legacies  of  money 
to  his  three  sons.     The  sixth  item  was  as  follows : 

'*  After  the  payment  of  my  just  debts  and  the  above  lega- 
cies, I  give  and  bequeath  all  my  personal  property,  including 
money,  notes,  accounts  and  all  other  personalty,  to  my  said  wife, 
Elizabeth  Quick ;  that  I  devise  said  personalty  to  her  on  the 
condition  that  she  pay  one  hundred  dollars  per  year  to  my 
daughter,  Martha  Fox,  as  long  as  my  said  daughter  shall  live^ 
provided  that  said  money  is  to  be  paid  to  her  only  on  the  fol- 
lowing conditions :  First.  That  my  said  daughter  shall  not 
live  with,  or  in  any  manner  recognize,  Asa  Fox  as  her  hosband. 
Second.  In  case  she,  said  Martha  Fox,  should  live  with  him, 
said  Fox,  or  recognize  him  as  her  husband,  she  shall  not  have 
the  benefit  of  the  above  legacy  during  that  time,  but  the  same 
shall  belong  to  my  said  wife.  Third.  However,  in  case  said 
Martha  should  obtain  a  divorce  from  said  Fox,  or  he  should  die, 
or  she  should  abandon  him  after  living  with  him,  if  she  should 
so  live  with  him  again,  then  the  right  to  said  legacy  shall  re- 
vive, and  she  shall  be  entitled  to  the  same  from  that  time  on 
until  her  death.  Fourth.  If  said  Martha  shall  remarry,  she 
shall  not  be  entitled  to  said  legacy  from  that  time  on.  Fifth. 
When  said  Martha  shall  have  received  an  amount  out  of  said 
personalty  equal  to  three-fourths  thereof,  she  shall  not  be  en- 
titled to  any  more  under  said  will,  and  the  balance  shall  be  re- 
tained by  my  said  wife." 

These  were  all  the  disposing  provisions  of  the  will.  By  a 
codicil  the  testator  changed  the  will  as  follows :  ^'  Instead  of 
one  hundred  dollars  per  year,  which  said  will  specifies  shall  be 
paid  by  my  said  wife  to  my  said  daughter,  Martha  Fox.  as  men- 
tioned in  item  sixth  therein,  the  same  is  changed  to  fifty  dol- 
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krs  per  year ;  and  in  no  other  respect  is  any  change  to  be  made 
in  ffiid  will." 

The  will,  with  its  codicil,  was  probated  on  the  31st  of  Jan- 
nary,  1880,  and  the  testator's  widow,  said  Elizabeth,  was  ap- 
pointed administratrix  with  the  will  annexed,  on  the  6th  of 
February,  1880,  and  entered  upon  the  discbarge  of  her  trusty 
and  took  possession  of  all  the  real  estate  devised  to  her  by  said 
will,  and  has  ever  since  held  possession  of  the  same  and  enjoyed 
the  benefits  thereof.  She  also  took  possession  of  and  retained 
all  the  personal  property  left  by  the  testator.  And  the  account 
in  final  settlement  of  said  estate  was  filed  and  approved  by 
the  court  on  the  30th  of  September,  1881,  and  said  Elizabeth 
received  and  receipted  to  the  conrt  for  all  the  personal  prop- 
erty remaining  after  the  payment  of  all  the  jnst  debts  and 
the  legacies,  according  to  the  conditions  of  the  will.  She 
thns  received,  after  the  settlement  of  the  estate  and  the  pay- 
ment of  debts  and  legacies  and  costs  of  administration,  per^ 
sonal  property  to  an  amount  stated  in  the  complaint  to  be 
$3,000;  on  the  trial  the  amount  was  shown  to  be  $1,245  93  in 
Talae. 

Said  Asa  Fox,  husband  of  said  Martha,  died  in  the  year 
1880,  and  on  the  30th  of  November,  1882,  she  married  oue 
Stidman  Thompson,  who  is  still  her  husband,  living  with  her 
tt  sneh.    She  is  the  appellee. 

Said  Elizabeth  paid  said  annuity  of  $50  for  two  years,  up  to 
the  6th  of  February,  1882 ;  and  on  the  6th  of  February,  1883, 
and  afterwards,  before  the  commencement  of  this  suit,  said 
Martha  demanded  payment  of  the  annuity  for  the  year  ending^ 
February  6th,  1883.  Said  Elizabeth  said  she  was  willing  to  pay 
ft  proportionate  part  for  the  portion  of  the  year  up  to  the  time 
of  said  Martha's  marriage,  that  is,  from  February  6th,  1882,  to 
October  30tb,  1882,  but  claimed  that  the  legacy  ceased  with 
and  was  defeated  by  Martha's  marriage.  Martha  refused  to 
receive  less  than  $50. 

Said  Elizabeth  was  married  October  4th,  1882,  to  Jesse  H. 
Crawford,  and  she  and  her  said  husband  are  the  appellants. 

The  appellee  sought  by  her  suit  to  recover  the  amount  of 
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said  annual  instalment  of  her  legacy  for  the  year  ending  Febru- 
ary 6th,  1883,  and  interest  thereon  from  that  date. 

The  defendants  severally  demurred  to  the  complaint,  for 
T^ant  of  sufficient  facts.  The  demurrer  was  overruled,  and  the 
defendants  answered  by  general  denial.  The  cause  was  tried 
by  the  court.  The  finding  was  for  the  plaintiff,  the  amount  of 
the  recovery  being  $51  20.  A  motion  for  a  new  trial  made  by 
the  defendants  was  overruled,  and  judgment  was  rendered  on 
the  finding. 

The  appellants  jointly,  and  the  appellant  Jesse  H.  Craw- 
ford, separately,  have  assigned  as  errors  the  overruling  of  the 
demurrer  to  the  complaint,  and  the  overruling  of  the  motion 
for  a  new  trial. 

The  only  question  discussed  by  counsel  concerning  the  com- 
plaint relates  to  its  sufficiency  as  against  the  appellant  Jesse  H. 
Crawford.  The  question  is  whether,  as  the  complaint  did  not 
otherwise  show  a  reason  for  making  said  Jesse  a  defendant,  the 
fact  that  he  was  the  husband  of  his  co-defendant,  against  whom 
a  cause  of  action  was  shown,  was  a  sufficient  reason  for  joining 
him  as  a  defendant. 

The  Code  of  1852  (section  8)  provided  :  "  When  a  married 
woman  is  a  party,  her  husband  must  be  joined  with  her  ;  -ex- 
cept :  Mrst.  When  the  action  concerns  her  separate  property 
she  may  sue  alone.  Second.  When  the  action  is  between 
herself  and  her  husband,  she  may  sue  or  be  sued  alone ;  but 
in  no  case  shall  she  be  required  to  sue  or  defend  by  guardian 
or  next  friend,  except  she  be  under  the  age  of  twenty-one 
years," 

The  act  of  March  25th,  1879  (Acts  1879,  p.  160),  while  it 
greatly  extended  the  powers  of  married  women,  and  provided 
that  a  married  woman  may  bring  and  maintain  an  action  in  her 
own  name  against  any  person  or  body  corporate  for  damages 
for  any  injury  to  her  person  or  character,  the  same  as  if  she 
were  aolej  did  not  repeal  or  modify  the  requirement  of  section 
8  of  the  Code  of  1852,  that  her  husband  must  be  joined  with 
her  when  made  a  party  defendant. 

Section  11  of  the  Code  of  1881,  being  section  254,  R.  S. 
1881,  substituted  for  said  section  8  of  the  Code  of  1852,  pro- 
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Tides,  simply,  that  "  A  married  woman  maj  sue  alone :  I^trst 
When  the  action  conoemB  her  separate  property.  Second, 
When  the  action  is  between  herself  and  her  hnsbaod;  bat 
in  no  case  shall  she  be  required  to  sue  or  defend  by  a  guard- 
ian or  next  friend,  except  she  be  under  the  age  of  twenty-one 
years." 

We  presume  that  it  is  because  of  this  modification  of  the 
gtatate  that  counsel  for  appellants  suppose  that  said  Jesse  was 
Bot  a  proper  party.  What  effect  recent  legislation  has  upon 
the  former  practice  of  making  the  husband  a  defendant  in  ac- 
tions against  his  wife,  must  be  left  for  discussion  in  cases  re- 
quiring it.  The  case  at  bar  is  otherwise  controlled.  This  is 
I  Eoit  open  the  liability  of  the  wife  contracted  dum  sola.  At 
common  law,  in  such  an  action,  though  satisfaction  of  the 
judgment  was  to  be  made  out  of  the  husband's  property,  the 
iction  was  brought  against  both.  (1  Chit.  PI.  57 ;  Plainer  v. 
PateAm,  19  Wis.  833.) 

In  1S52  a  statute  was  enacted  (1  K  S.  1876,  p.  550,  the 
third  section  of  which  is  still  in  force,  being  section  512  /,  B. 
S.  1881),  and  is  as  follows :  ^'  When  any  woman  against  whom 
^7  liabihty  exists  shall  marry,  and  has  or  acquires  lands,  judg- 
ment on  such  liability  may  be  rendered  against  her  and  her 
hnsband  jointly,  to  be  levied  on  such  lands  only." 

Of  course,  in  such  case,  both  are  proper  parties  defendants. 
The  complaint  shows  that  under  the  will  the  female  defendant 
paired  lands  which  she  still  has.  It  is  not  sought  by  assign- 
meDt  of  error  to  present  any  question  as  to  the  form  of  the 
judgment,  and  such  question  could  not  be  successfully  presented 
i^ere,  ae  it  was  not  raised  in  any  manner  below. 

The  only  other  question  to  be  decided  is,  whether  the 
^oont  of  the  finding  was  too  large,  that  is,  whether  the  ap- 
pellee was  entitled  to  recover  the  whole  amount  of  the  annual 
instalment  of  the  legacy  or  only  a  portion  thereof,  proportion- 
ate to  the  part  of  the  year  which  expired  before  her  remarriage. 
The  parties  had  agreed  upon  the  6th  of  February  as  the  date  of 
the  yearly  payments,  and  former  payments  had  been  made  ac- 
cordingly. If  the  legacy  should  continue,  notwithstanding  the 
appellee's  second  marriage,  she  was  entitled  to  interest  from 
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the  6th  of  February,  1S83,  and  in  that  event  the  amount  re- 
covered was  not  too  large.  The  appellee  insists,  and  the 
court  below  held,  that  the  condition  annexed  to  the  gift  to 
the  testator's  daughter  Martha  was  void  as  being  in  restraint  of 
marriage. 

It  is  contended  on  behalf  of  the  appellants,  that  there  wa£ 
no  gift  to  Martha  Fox,  but  that  there  was  a  gift  to  Elizabeth 
Quick  on  condition ;  that  there  was  no  condition  except  one 
applying  to  said  Elizabeth,  which  was  that  she  should  pay  Mar- 
tha fifty  dollars  a  year  until  she  should  marry. 

In  the  sixth  item  the  testator  first  used  language  importing 
a  gift  of  the  residue  of  the  personal  estate  to  his  wife.  He 
then  said  that  he  gave  her  said  residuum  on  the  condition  that 
flhe  pay  a  certain  sum  to  his  daughter  Martha  as  long  as  she 
should  live.  He  then  provided  that  said  money  should  be  paid 
to  the  daughter  only  on  certain  conditions.  He  provided  that 
it  should  be  paid  to  her  only  on  condition  that  she  should 
not  live  with  or  recognize  Asa  Fox  as  her  husband.  He 
provided  that  the  daughter  should  "  not  have  the  benefit  of  the 
above  legchcy  during  "  the  time  she  should  live  with  her  bos- 
band,  Asa  Fox.  He  provided  that  in  certain  events  "  the  right 
to  said  legacy  shall  revive,  and  she  shall  be  entitled  to  the  same 
from  that  time  on  until  her  death."  He  provided  that  if  she 
should  remarry  she  should  ^'  not  be  entitled  to  said  legacy  from 
that  time  on."  He  provided,  finally,  that  when  the  daughter 
should  have  received  "  an  amount  out  of  said  personalty  equal 
to  three-fourths  thereof,"  she  should  ^^  not  be  entitled  to  any 
more  under  said  will,  and  the  balance  shall  be  retained  by  my 
said  wife." 

The  money  to  be  paid  to  the  daughter  is  spoken  of  as  a 
legacy  to  which  she  should  have  a  right,  and  to  which  she 
should  be  entitled,  and  it  was  payable  out  of  said  personalty ; 
and,  in  any  event,  at  least  one-fourth  of  the  personalty  was  to 
be  retained  by  the  wife. 

We  must  take  the  intention  of  the  testator  from  the  whole 
dause.  Was  this  a  gift  to  the  widow  of  the  testator  on  condi- 
tion? Conditions  are  either  precedent  or  subsequent  If  it 
was  a  gift  to  Elizabeth  on  condition,  the  condition  was  subse- 
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qnent,  and  the  contintied  existeDce  of  the  legacy  to  Elizabeth 
depended  npon  the  happening  or  not  happening  of  an  uncer- 
tain event,  by  which  it  might  be  defeated  ;  that  is,  the  gift  to 
Elizabeth  was  subject  to  be  divested  by  the  non-performance 
or  breach  of  the  condition ;  in  other  words,  the  failure  of  Eliza- 
beth to  perform  the  condition,  if  there  was  a  conditional  gift 
to  her,  would  work  a  forfeiture,  and  the  whole  burplus  of  the 
pereonalty  would  be  recoverable  from  her  by  the  personal  rep- 
resentative of  the  testator. 

Where  the  language  of  a  will  and  the  intention  of  the  tes- 
tat<»r  admit  it,  bequests  ezpressbd  to  be  ^'  on  condition  "  subse- 
quent are,  in  modem  times,  to  be  considered  as  imposing  a 
trnst,  and  not  as  conditions  which  shall  take  the  property  out 
of  the  legatee  if  he  does  not  comply  with  them.  (Williams' 
Ex.  1260.) 

We  do  not  think  it  was  the  intention  of  the  testator  to  make 
a  condition,  the  breach  of  which  by  Elizabeth  would  work  a 
forfeiture  of  the  residue  of  the  personalty. 

If  there  was  here  a  clear  gift  to  the  wife  there  was  as  clear 
a  gift  of  a  part  of  the  amount,  through  the  wife,  to  the  daugh- 
ter. The  will  gave  the  daughter  a  vested  interest,  though  the 
fund  out  of  which  it  was  to  be  paid  was  given  to  another. 
The  widow  was  given  one-fourth  of  the  residue  at  all  events, 
and  she  was  created  a  trustee  without  discretion  as  to  three- 
fourths  thereof.  The  most  favorable  view  for  the  testator's 
widow  is  that  she  was  made  a  residuary  legatee,  with  an  ex- 
press direction  to  pay  out  of  the  residuum  a  legacy  to  the 
danghter.  This  would  make  her  a  trustee  for  the  latter  legacy. 
The  gift  to  the  daughter  is  contained  in  the  bequest  to  the 
wife.  It  is  not  payable  to  the  daughter,  at  all  events,  or  out 
of  land,  or  out  of  the  estate  of  the  testator  generally,  but  is 
payable  out  of  a  fund  which  might  be  greater  or  less,  and  only 
to  the  extent  of  three-fourths  of  that  fund.  The  amount  of 
the  gift  to  the  daughter  depends  on  the  amount  of  the  residue 
of  personalty.  When  the  widow  had,  as  executor,  finally  set- 
tled the  estate,  her  relation  as  executor  to  the  fund  ceased, 
and  she  became  a  trustee  for  the  daughter's  legacy.  The 
estate  is  not  chargeable  with  the  legacy  to  the  daughter.    To 
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say  that  the  widow  held  the  residue  upon  condition,  subject 
to  forfeiture,  would,  in  the  event  of  a  breach  of  condition. 
Bend  the  fund  back  into  the  estate,  and  deprive  the  widow 
of  the  one-fourth  given  her  absolutely,  and  deprive  the 
daughter  of  her  legacy.  The  wife,  we  think,  was  made  charge- 
able with  the  legacy  as  a  trustee.  The  trustee  is  personally 
liable  for  the  payment  of  the  legacy.  A  gift  in  trust  upon 
the  condition  that  the  beneficiary  shall  not  marry  at  all,  vnU 
vest  in  the  donee,  and  the  condition  is  void.  (Perry,  Trusts, 
section  515.) 

The  law  upon  the  subject  of  conditions  in  restraint  of  mar- 
riage is  a  combination  of  the  common  law  and  the  civil  law  as 
introduced  by  the  ecclesiastical  courts  and  construed  and  adopted 
with  some  subtile  distinctions  by  courts  of  equity. 

Conditions  annexed  to  gifts,  legacies  and  devises  in  restraint 
of  marriage  generally  and  absolutely,  and  those  which  are  un- 
reasonable because  the  donor  has  no  right  to  control  as  to  the 
donee's  marriage,  or  exceeds  his  right,  or  so  exercises  it  that 
it  will  probably  operate  as  a  general  prohibition,  are  void,  ex- 
cept a  condition  precedent  annexed  to  a  devise  of  land,  which, 
though  it  be  in  complete  restraint,  will,  if  broken,  prevent  the 
taking  effect  of  the  devise.  But  conditions  which  annex  a  par- 
tial, just  and  reasonable  restraint,  considered  with  regard  to  the 
relation  of  the  parties  and  the  character  of  the  restraint,  not 
operating  unduly,  under  the  circumstances,  upon  the  freedom 
of  marriage,  are  not  void. 

It  is  plain  that  under  such  a  rule  and  exception  the  question 
must  depend,  to  a  great  extent,  upon  the  circumstances  of  par- 
ticular cases. 

Among  the  distinctions  established  by  the  authorities  are 
the  following: 

'*  When  a  subsequent  condition  is  annexed  to  a  gift  of  per- 
sonal property,  if  general,  it  is  void  ;  if  partial  and  reasonable^ 
and  there  is  a  gift  over,  it  is  operative,  and  upon  its  breach  the 
interest  of  the  first  donee  ceases,  and  the  gift  over  takes  effect ; 
but  if  there  is  no  gift  over,  then  the  condition  is  said  to  be  in 
terrorem  merely,  and  is  operative."  (Pom,  Eq.  Jur.  section 
933,  and  authorities  there  cited.) 


CRAWFORD  T.  THOMPSON.  66 

It  appears  to  be  settled  by  the  authorities,  English  and 
American,  that,  in  the  absence  of  statutory  provision  on  the 
enbject,  not  only  limitations  bat  also  conditions,  wliether  pre- 
cedent or  subsequent,  annexed  to  devises  and  legacies,  restrain- 
ing the  testator's  widow  from  marrying,  are  valid  and  opera- 
tire.  A  condition  subsequent,  annexed  to  an  annuity,  in 
restraint  of  the  marriage  of  the  testator's  widow,  where  there 
was  DO  limitation  over,  has  been  held  to  be  m  terrorem  merely 
and  void.  {Parsons  v.  WinslcWy  6  Mass.  169  ;  s.  o.  4  Am.  Dee. 
107.) 

The  condition  in  restraint  of  the  marriage  of  the  testator's 
widow  is  treated  as  a  condition  annexing  reasonable  restraint, 
made  by  one  having  such  a  relation  to  the  donee  as  authorizes 
him  to  take  such  an  interest  and  assume  such  a  control  in  re- 
gard to  her  marriage.  Whether  the  cases  which  uphold  such 
conditions  are  founded  upon  sound  reason  might,  perhaps,  be 
qnestionable,  if  the  subject  were  original,  especially  where  there 
tre  no  children  who  are  proper  objects  of  the  testator's  bounty 
and  protection.  But  the  authorities  have  put  the  matter  be- 
yond question. 

Id  this  State  we  have  a  statute  concerning  a  condition  in 
T«8tnuDt  of  the  marriage  of  the  widow  of  a  testator,  as  follows : 
"^A  devise  or  bequest  to  a  wife,  with  a  condition  in  restraint  of 
marriage,  shall  stand,  but  the  condition  shall  be  void."  (2  B. 
S.  1852,  p.  308 ;  section  2567,  E.  8.  1881.) 

This  statute  operates  to  render  void  at  least  such  conditiona 
as  are  in  general  restraint  of  the  marriage  of  the  testator's 
widow.  {StilweU  v.  Knapper^  69  Ind.  558 ;  35  Am.  R.  240.) 
In  that  case  it  was  said  of  this  statute :  ^'  We  deem  it  unneces- 
^  to  determine  whether  our  statute  has  done  anything  more 
than  to  place  the  widow  of  the  testator  upon  a  common  level 
with  other  persons,  in  respect  to  restraints  upon  marriage ;  in 
other  words,  whether  such  reasonable  restraints  as  would  be 
upheld  in  regard  to  other  persons  may  not  be  upheld  in  regard 
to  sach  widows,  under  the  statute  above  quoted.  The  statute 
may  be  construed  to  prohibit  all  restraints  whatever  upon 
marriage,  or  only  such  general  restraints  as  could  not  be  im- 
posed upon  others." 
Vol.  IV.--5 
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In  the  case  now  before  ns,  the  testator,  after  assntninp^  a 
Hjontrol  in  regard  to  the  then  existing  marriage  of  his  daughter, 
■concerning  the  validity  of  which  we  are  not  called  upon  to  de- 
>cide,  annexed  to  the  gift  to  her  of  a  legacy,  payable  in  small 
annual  instalments,  a  condition  sabseqnent  in  absolute  restraint 
-of  her  remarriage. 

If  this  shoald  be  regarded  as  a  partial  and  reasonable  re- 

i  straint,  which  the  testator  had  a  right  to  impose,  then,  as  the 

-condition  was  subsequent  and  annexed  to  a  gift  of  personalty, 

the  question  as  to  its  validity  would  depend  on  the  decision 

whether  or  not  there  waa  a  gift  over. 

Shall  a  subsequent  condition,  annexed  by  a  testator  to  a  leg- 
-acy  to  his  daughter,  in  absolute  restraint  of  her  second  marriage, 
be  treated  as  a  reasonable  restraint  in  this  State  ! 

In  Newton  v.  Maraden  (2  J.  &  H.  356),  decided  in  1862, 
William  Frost,  by  his  will,  declared  certain  trusts  for  the  bene- 
fit of  Caroline  Derbyshire,  widow  of  John  Derbyshire,  the  tes- 
tator's deceased  nephew,  and  her  children,  under  which  the 
widow  was  entitled  to  certain  rents  of  real  estate  and  to  annui* 
ties  charged  primarily  on  real  estate,  and  to  be  made  up,  if  neo 
essary,  out  of  personal  estate,  with  a  condition  subsequent,  that 
the  trusts  for  the  benefit  of  the  widow  should  cease  if  she  mar- 
ried.    It  was  held  that  the  condition  was  valid. 

The  learned  Vice-Chancellor,  upon  an  examination  of  the 
authorities,  could  not  find  anything  in  the  shape  of  an  opinion 
of  a  clear  and  definite  kind.  He  concluded  that,  upon  the 
^hole,  the  dicta  were  against  extending  the  rule  that  you  can 
«ot  impose  a  condition  in  restraint  of  marriage  to  a  restraint 
'On  the  marriage  of  a  widow.  Admitting  that  the  general 
'expressions  in  which  widowhood  was  spoken  of  as  constitating: 
an  exception  to  the  rule  were  open  to  the  suggestion  that  they 
must  be  considered  as  pointed  at  the  case  of  a  gift  to  the 
•donor's  widow,  and  also  to  the  observation  that  they  were  extra- 
judicial, he  based  his  decision  upon  the  ground  that  there  was 
no  authority  in  the  common  law,  independently  of  the  civil  law  , 
for  saying  that  a  condition  restraining  the  marriage  of  a  widow 
ds  void. 

In  AUen  v.  Jackson  (L.  R.  1  Ch.  Div.  399),  decided   in. 
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1875,  reversing  the  decision  of  Hall,  V.  C,  it  was  held,  that  a 
condition  in  restraint  of  a  second  marriage,  whether  of  a  man 
or  a  woman,  is  not  void.  There,  a  testatrix  gave  the  income 
of  certain  property  to  her  niece  (who  was  her  adopted  daugh- 
ter) and  the  husband  of  the  niece,  during  their  joint  lives,  and 
to  the  survivor  during  his  or  her  life,  with  a  proviso  that  if  the 
husband  survived  his  wife  and  married  again,  the  property 
should  go  over.  The  husband  survived  and  married  again.  It 
was  held  that  the  proviso  was  valid  and  that  the  gift  over  took 
effect.  Newton  v.  Marsden^  9upra^  was  spoken  of  by  Mellish, 
L.  J.,  as  a  bolder  decision,  and  it  was  said  by  him,  that  not  to 
apply  the  same  rule  to  a  man  as  to  a  woman  would  be  to  over- 
rule that  case.  Baggallay,  J.  A.,  said,  that  '^  the  present  state 
of  the  law  as  regards  conditions  in  restraint  of  the  second 
marriage  of  a  woman  is  this,  that  they  are  exceptions  to  the 
general  rule  that  conditions  in  restraint  of  marriage  are  void, 
and  that  the  enunciation  of  that  law  has  been  gradual.  In 
the  first  instance  it  was  confined  to  the  case  of  the  testator 
being  the  husband  of  the  widow.  In  the  next  place,  it  was 
extended  to  the  case  of  a  son  making  a  will  in  favor  of  his 
mother.  *  *  *  Then  came  the  case,  before  Vice-Chancel- 
lor  Wood,  of  Neuoton  v.  Maraden,  in  which  it  was  held  to  be  a 
general  exception  by  whomsoever  the  bequest  may  have  been 
made.'' 

Thus  it  is  seen  that  the  exception  applicable  to  such  a  case 
as  the  one  at  bar,  has  in  England  followed  or  been  recently 
built  upon  an  exception  which  many  years  ago  was  abolished 
by  the  statute  of  this  State.  There  is  with  us  much  greater 
freedom  of  absolute  divorce  than  in  England.  We  have  need 
of  increase  of  population.  Besides  public  morality  and  general 
prosperity  are  everywhere  promoted  by  freedom  of  marriage, 
and  we  are  not  bound  by  precedent  to  declare  a  rule  which 
would  restrict  such  freedom. 

If  we  were  disposed  to  hold  that  the  condition  in  question 
imposed  a  reasonable  restraint,  there  was  no  gift  over,  within 
the  meaning  of  the  authorities. 

The  exception  that  the  condition  shall  be  effectual  if  the 
subject  of  the  bequest  be  given  over  so  as  to  create  an  in- 
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terest  in  another  person  is  restrained  and  limited,  and,  to  give 
it  effect,  the  giving  over  to  a  third  person  must  be  an  express 
giving  over  of  the  particular  legacy,  unincorporated  with  any 
other  subject.  A  bare  gift  of  the  residuum,  or  merely  leaving 
the  legacy  without  any  direction  to  fall  into  the  surplus,  will 
not  be  a  suflScient  giving  over.  {Parsons  v.  WinsloWj  supra, 
and  authorities  there  cited.)  Here  all  the  personal  estate  of 
the  testator  remaining  after  the  payment  of  debts  and  legacies 
was  given  to  the  appellant  Elizabeth.  The  annuity  to  the  ap- 
pellee was  made  payable  "  out  of  said  personalty  **  during  her 
life  or  until  she  shall  have  received  an  amount  equal  to  three- 
fourths  thereof,  and  it  was  directed  that  the  balance  '^  shall  be 
retained  by  "  said  Elizabeth.  It  was  also  directed  that  during 
the  time  that  the  appellee  might  live  with  said  Fox,  the  legacy 
should  belong  to  said  Elizabeth.  But  no  express  disposition  of 
the  legacy  '^unincorporated  with  any  other  subject"  was  made 
to  take  effect  when  she  should  remarry.  It  was  simply  pro- 
Tided  that  if  she  should  remarry  she  should  ^'  not  be  entitled 
to  said  legacy  from  that  time  on." 

If,  therefore,  the  condition  in  question  should  be  regarded 
as  annexing  a  partial  and  reasonable  restraint  upon  marriage,  it 
would  be  void  for  want  of  a  gift  over. 

But  we  regard  the  condition  as  void,  because  it  is  an  abso- 
lute prohibition  of  a  second  marriage. 

The  judgment  should  be  affirmed. 


See  Bostwick  v.  Blades,  8  Am.  Prob.  R.  364. 
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South  vs.  South. 

[91  IndiADa,  221.] 

Execution  of  power  to  convey  fee. — Reottal  of  instru- 
ment GREATINa  POWER. 

A  tegtrnientaTy  power  to  oonyey  a  fee  is  well  executed  by  a  deed  professing  to 
eeoTey  the  whole  estate  in  the  land  although  the  will  is  not  recited. 

The  opinion  states  the  case. 

C.  I^deyj  for  appellants. 

/.  V.  Hadley,  E.  O.  Hogate  and  R.  B.  Blake,  for  ap- 

pelle 


Elliott,  J.  The  will  of  Henry  Soath  contains  these  pro- 
visions: "I  will  and  beqneath  unto  my  beloved  wife,  Sally 
Soath,  all  my  estate,  both  real  and  personal,  she  paying  all  my 
just  debts  and  funeral  expenses,  so  long  as  she  may  live,  and 
what  may  be  left  at  the  time  of  her  death  of  either  my  personal 
or  real  estate,  to  be  sold  at  public  sale,  and  the  proceeds  there- 
of to  be  equally  divided  between  my  heirs,  under  the  laws  of 
this  State,  and  I  hereby  give  my  said  wife  full  power  and  au- 
thority over  the  same  during  her  natural  life." 

"  I  also  give  her  full  authority  to  dispose  of  any  of  my  per- 
gonal property  during  her  life  that  she  may  think  proper, 
either  for  the  payment  of  my  debts  or  for  any  other  purpose 
that  she  may  see  proper,  or  to  make  any  changes  in  the  same 
that  she  may  think  proper,  and  if  my  personal  estate  shall  be- 
come exhausted,  then,  and  in  that  case,  I  hereby  authorize  my 
said  wife  to  sell  and  convey  the  real  estate  in  as  fall  and  ample 
a  manner  as  I  could  do  if  I  were  living,  provided  she  remains 
of  sound  mind ;  and  it  is  my  will,  and  I  hereby  direct  that  my 
wife  shall  consult  with  my  son  Benjamin,  in  relation  to  making 
any  sale  of  the  property  hereinbefore  anthorized  ;  and  should 
my  wife  become  incapable  of  attending  to  business  I  hereby 
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authorize  my  said  son  to  take  charge  of  my  said  property  and 
manage  for  her  in  the  same  manner  as  she  is  herein  authorized 
to  manage  the  same." 

It  is  plain  that  the  testator  intended  to  vest  a  right  in  hift 
wife  to  all  of  the  property  of  which  he  died  seized,  and  that  he 
gave  her  an  absolute  power  of  disposition.  The  effect  of  the 
provisions  we  have  quoted  is  to  invest  her  with  a  right  to 
consume  all  the  property  she  chooses  for  her  maintenance  and 
comfort,  and  to  sell,  at  her  election,  such  property  as  she  deems 
necessary  for  her  comfortable  support.  That  an  estate  is  vested 
in  her  with  full  power  of  disposition,  cannot  be  doubted  ;  the 
only  question  is  as  to  the  character  of  the  estate,  whether  for 
life  or  in  fee.  The  general  rule  is  this :  Where  an  estate  is 
given  in  general  terms,  without  words  of  inheritance,  but  with 
full  power  of  disposition,  the  estate  is  a  fee.  But  where  the 
estate  is  given  for  life  only,  the  devisee  takes  only  an  estate 
for  life,  though  a  power  of  disposition,  or  to  appoint  the  fee 
by  deed  or  will  be  annexed,  unless  there  be  some  manifest  gen- 
eral intent  of  the  testator  which  would  be  defeated  by  adher- 
ing to  this  particular  intent.  (4  Kent's  Com.  [12th  ed.]  536.) 
It  is  not,  however,  necessary  to  decide  whether  Mrs.  South  took 
a  fee  or  a  life-estate ;  it  is  sufficient  for  the  purposes  of  the 
case  to  ascertain  that  she  took  an  estate  in  the  land  coupled 
with  an  absolute  power  of  disposition,  and  upon  this  point 
there  can  be  no  reasonable  debate. 

Conceding  that  the  widow  had  a  life-estate  and  not  a  fee, 
still  that  life-estate  was  joined  with  an  absolute  power  of  dispo- 
sition, and  where  this  is  so,  the  deed  of  the  devisee  intended  ss 
an  exercise  of  the  power,  will  convey  a  fee.  The  deed  passes 
not  merely  her  life-estate,  but  also  the  estate  of  which  she  had 
the  absolute  right  of  disposition.  This  is  the  express  holding 
in  the  well-considered  case  of  Clark  v.  Middlesworth,  82  Ind. 
240.  If  that  case  expresses  the  law  correctly,  it  rules  this, 
and  that  it  does  do  so,  we  are  well  satisfied.  In  the  case  of 
Barfcrd  v.  Street  (16  Vesey,  Jr.  135),  the  court  said:  "An 
estate  for  life  with  an  unqualified  power  of  appointing  the  in- 
heritance comprehends  everything."  An  absolute  power  of 
disposition  is  essentially  the  same  as  the  power  of  appointing 


SOUTH  T.  SOUTH.  71 

an  estate  of  inheritasce,  for  if  well  executed  it  vests  the  fee  m 
the  grantee. 

If  the  instrument  executed  by  the  person  having  an  estate 
in  the  land  and  the  absolute  power  of  disposition  indicates  an 
intention  to  exercise  that  power,  it  is  a  valid  execution  of  it, 
and  will  be  upheld  in  favor  of  a  purchaser  for  value.  A 
general  warranty  deed  executed  for  a  consideration  equal  to 
the  value  of  the  fee  and  professing  to  convey  the  fee  is  a  valid 
execution  of  the  power.  This  is  plainly  so  on  principle,  since 
to  hold  otherwise  would  be  to  declare  that  the  grantor  did  not. 
intend  to  convey  the  estate  the  deed  engages  him  to  do,  and 
that  the  grantee  meant  to  receive  a  less. estate  than  that  whidi 
the  deed  purports  to  convey.  It  would  also  involve  the  ab- 
surdity of  assuming  that  the  grantor  intended  to  charge  him- 
self with  a  liability  upon  his  covenants  of  warranty  in  a  case 
where  there  rested  on  him  not  the  slightest  obligation  to  take 
upon  himself  any  such  responsibility.  The  authorities,  with  re- 
markable unanimity,  agree  in  holding  that  the  question  whether 
the  conveyance  is  in  execution  of  a  power  or  not,  depends 
solely  upon  the  intent.  If,  from  the  tenor  and  effect  of  the 
deed  or  will  by  which  title  is  conveyed,  the  intent  to  execute 
the  power  is  inferable,  there  is  a  valid  execution  of  the  power^. 
or  if,  without  referring  to  the  power,  the  wiU  or  deed  is  not 
operative  as  the  parties  evidently  intended  it  should  operate,. 
then  it  will  be  held  a  valid  and  effective  execution  of  the 
power.  It  is  not  necessary  that  the  power  should  be  referred 
to  in  the  deed  or  will,  where  the  intent  is  otherwise  mani- 
fested. The  Supreme  Court  of  the  United  States,  speaking  by 
the  great  equity  judge,  said :  "  Surely,  it  will  not  be  pretended, 
that,  in  order  to  a  due  execution  of  a  power,  it  is  necessary 
that  it  should  be  recited  or  referred  to  in  the  executing  instru- 
ment of  conveyance.  *  *  *  It  is  suflScient,  if  the  power 
exists,  and  is  intended  to  be  executed ;  and  that  intent  is  mat- 
ter in  pais^  to  be  collected  from  all  the  circumstances  of  the 
case."  {Crane  v.  Morris^  6  Peters,  598.)  The  same  learned 
judge  who  delivered  the  opinion  in  the  case  just  cited,  gave  the 
subject  an  exhaustive  examination  in  the  case  of  Blagye  v. 
J/ifo»  (1  Story,  427),  and  declared  that  "All  the  authorities. 
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agree,  that  it  Ib  not  necessary  that  the  intention  to  execate  the 
power  should  appear  by  express  terms  or  recitals  in  the  instru- 
ment. It  is  sufficient,  that  it  shall  appear  by  words,  acts,  or 
deeds,  demonstrating  the  intention."  Oases  in  great  numbers 
might  be  cited  in  support  of  this  general  doctrine,  but  there  is 
no  reason  for  doing  so,  because,  when  the  question  is  examined, 
it  will  be  found  that  there  is  really  no  substantial  conflict  upon 
the  question. 

The  case  of  Dunnmg  v.  Vandusen  (47  Ind.  423  ;  17  Am. 
R.  709)  recognizes,  very  fully  and  explicitly,  this  general  doc* 
trine,  but  did  not  apply  it  to  that  case  because  it  did  not  there 
appear  that  the  consideration  corresponded  to  the  value  of  the 
estate  in  fee,  and,  as  said  in  Clark  v.  JUiddlestoorth  {supra)j 
this  clearly  distinguishes  the  case  from  one  where  the  consider- 
ation paid  is  the  value  of  the  fee.  That  the  consideration  paid 
for  the  land  in  the  case  of  Dunning  v.  Vafidusen  {supra)  ^  was 
not  such  as  to  raise  the  presumption  of  an  intent  to  convey  the 
fee,  is  shown  by  the  fact  that  the  complaint  showed  the  value 
of  the  fee  to  be  very  greatly  in  excess  of  the  consideration  ex- 
pressed in  the  deed,  for  it  is  averred  in  the  complaint  in  that 
case  that  the  rental  value  of  the  tract  for  which  the  grantee 
paid  $500  was  $500  per  year,  and  of  the  other  tract,  for  which 
$270  was  paid,  $250  per  year.  This  was  the  admitted  state- 
ment of  the  pleading,  and  in  the  face  of  it  the  court  could  not 
well  have  presumed  an  intent  to  convey  both  the  life-estate  and 
the  remainder  in  fee.  On  the  facts  of  the  case,  the  decision 
was  correct,  and  in  harmony  with  the  general  principles  which 
we  have  stated.  That  the  case  does  recognize  this  general 
principle  is  shown  by  the  fact  that  the  opinion  quotes  from 
Kent  this  statement :  *'  The  power  may  be  executed  withont 
reciting  it,  or  even  referring  to  it,  provided  the  act  shows  that 
the  donee  had  in  view  the  subject  of  the  power."  (4  Kent's 
Com.  334.)  So,  too,  are  cited  the  case  of  Blagge  v.  MUes  (pi- 
jyrd)  already  quoted  from,  and  the  cases  of  Jones  v.  Wood  (16 
Pa.  St.  25),  and  from  the  opinion  in  the  latter  case  the  court 
copied  this  language :  "  When  the  donee  of  a  power  to  sell 
land  possesses,  also,  an  interest  in  the  subject  of  the  power,  a 
conveyance  by  him,  without  actual  reference  to  the  power,  will 
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not  be  deemed  an  ezeeotion  of  it,  except  there  be  evidence  of 
an  intention  to  execute  it,  or,  at  least,  in  the  face  of  evidence 
disproving  such  intention."  It  is  true  that  while  thus  giving 
recognition  to  the  general  principle,  the  coort  incidentallj  does 
refer  to  an  English  case  where  a  somewhat  stricter  doctrine  was 
held,  bnt  this  doctrine  was  not  adopted,  nor  was  there  anything 
more  than  a  passing  statement  of  it.  To  have  adopted  the 
stricter  rule  woold  have  been  to  fly  in  the  face  of  all  the  well 
considered  modem  cases.  There  are  eminent  English  aathori- 
ties  which  refuse  assent  to  the  strict  rule  of  Sir  Edward  Cler^ft 
Caee  (6  Co.  18),  and  favor  that  of  Sir  Edward  Coke,  in  Horape^s 
C*ue  (10  Coke,  143).  In  speaking  of  this  rule,  Chief  Justice 
Best  said :  '^  The  rule  given  by  Lord  Coke  is  larger  than  that 
which  has  been  deduced  by  the  decision  in  Clere's  case.  Lord 
Cokeys  rule  will  be  complied  with  if  the  intention  to  execute  a 
power  be  unequivocally  manifested  by  any  circumstances  oo- 
earring  in  the  case,  or  any  act  of  the  owner  of  the  power, 
without  requiring  any  specified  overt  acts  of  such  intention." 
{Newell  V.  Roake^  2  Bing.  503.)  In  the  comparatively  recent 
case  of  In  re  Teape^s  TrueU  (6  Moak's  Eng.  E.  801)  a  view  was 
taken  which  harmonizes  with  that  expressed  by  Chief  Justice 
Best.  In  the  case  just  cited,  the  owner  of  the  power  disposed 
of  the  estate  entrusted  to  him  by  will  without  making  any  ref- 
erence to  the  power,  and  it  was  held  that  the  power  was  well 
executed,  the  court  saying :  '^  But,  after  all,  the  reasonable  view 
to  take  of  the  words  is,  that  he  meant  to  give  his  wife  the 
laigest  interest  he  could  give  in  everything  he  had  to  dispose 
of;  and,  if  that  was  a  terminable  interest,  she  will  take  it  to 
the  full  extent  of  his  disposing  power,  which,  in  this  case,  was 
for  her  own  life."  The  American  cases  are  in  unbroken  array 
against  the  strict  rule  of  Clere's  case. 

In  Amaryy.  Meredith  (7  Allen,  397)  the  subject  was  well 
discussed,  and  the  court  repudiated  the  strict  English  rule  and 
quoted  what  Lord  St.  Leonards  said  after  reviewing  the  old 
English  cases :  ^'  It  is  impossible  not  to  be  struck  with  the  num- 
ber of  instances  where  the  intention  has  been  defeated  by  the 
rale  distinguishing  power  from  property."  Against  the  strict 
role  of  Clere's  case  and  in  favor  of  the  one  that  the  intention 
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will  control,  howover  manifested,  or  however  established,  will 
be  found,  among  others,  the  cases  of  WiUard  v.  TTare,  10 
Allen,  263  ;  Bangs  v.  Smithy  98  Mass.  270  ;  Funk  v.  EggUa^ 
Urn,  92  111.  515  ;  s.  o.  34  Am.  B.  136 ;  WimbeHy  v.  Hurst^  33 
111.  166 ;  BuUer  y.  Hueatis,  68  111.  694 ;  s.  o.  23  Am.  R.  589  ; 
Andrews  v.  Brumfiddy  32  Miss.  107 ;  Munsan  y.  Berdan,  35 
N.  J.  Eq.  376;  WMie  y.  Bicks,  83  N.  Y.  383;  Drusadaw 
y.  WUde,  63  Pa.  St.  170.  In  the  latter  case  it  was  said  : 
*'  It  is  only  when  the  words  of  the  will  may  be  satisfied 
without  supposing  an  intention  to  execute  the  power  that  it 
is  no  execution."  It  is  said  in  Pomeroy's  Equity  Jnrispra- 
dence  (sections  589,  590)  that  equity  will  enforce  the  defective 
execution  of  a  power,  becaase,  ^'An  attempt  having  been  made 
to  execute  the  power,  which  is  only  formally  defective,  equity- 
imputes  to  the  donee  in  making  the  attempt  an  intent  to  fulfill 
this  quad  obligation."  Judge  Story  says :  *'  And  where  the 
intention  to  pass  the  property  comprised  in  the  power  is  clearly- 
established,  the  coart  will  give  effect  to  the  intention,  although 
there  is  no  intention  expressed  to  act  in  execation  of  the 
power."    (1  Story's  Eq.  174a.) 

We  turn  now  to  the  cases  directly  supporting  the  proposi- 
tion that  a  deed  of  general  warranty,  purporting  to  convey  a 
fee  and  made  upon  full  consideration,  will  execute  the  power. 
An  able  opinion  is  found  in  Hail  v.  Preble  (68  Me.  100),  in 
the  course  of  which  it  was  said :  ''  It  is  not  necessary  that  there 
should  be  an  express  declaration  in  the  deed  that  it  is  made 
in  execution  of  the  power.  It  is  suflScient  if  the  deed  purports 
to  convey  a  fee.  When  a  person  conveys  land  for  a  valuable 
consideration,  he  must  be  held  as  engaging  with  the  grantee 
to  make  the  deed  as  effectual  as  he  has  the  power  to  make  it." 
At  another  place,  the  court,  speaking  of  the  person  in  whom 
the  power  was  vested,  said  :  ^^  But  she  had  a  right  and  interest 
in  the  premises  to  convey  them  in  fee  for  her  sole  use  and 
benefit.  Her  power  was  not  to  convey  in  behalf  and  for  the 
use  of  another.  It  was  to  convey  for  herself.  Having  granted 
all  her  right,  title  and  interest  in  the  premises  to  the  tenant 
to  hold  in  fee,  she  can  not  be  held  as  having  conveyed  to  him 
her  life-estate  only,  still  holding  the  power  to  convey  to  an- 
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Other  in  fee.  She  conveyed  for  fall  value.  Her  deed  saffi- 
ciently  declares  her  intention  to  convey  under  the  will,  and  by 
it  the  tenant  took  a  fee.'^  The  question  received  consideration 
in  Campbell  v.  Johnson  (65  Mo.  439),  and  it  was  held  that 
the  execution  of  a  warranty  deed  for  a  full  consideration 
wu  a  due  execution  of  the  power.  The  court  there  said, 
referring  to  cases  sustaining  this  view  :  ^^  The  cases  referred  to 
ire  of  high  authority ;  they  have  the  sanction  of  great  names, 
and,  avoiding  the  refinements  and  subtleties  investing  the  doc- 
trine of  powers,  they  announce  a  rational  and  just  rule,  founded 
upon  a  liberal  and  enlightened  equity.  In  the  language  of 
Lord  Bedesdale,  ^  when  a  person  acts  for  a  valuable  considera- 
tion, he  is  understood  in  equity  to  engage  with  the  person  with, 
whom  he  is  dealing,  to  make  the  instrument  as  effectual  as  he 
has  power  to  make  it.' "  The  subject  came  before  the  Supreme 
Conrt  of  Ohio,  and  a  like  conclusion  was  reached,  the  court 
aying:  '*In  any  view  of  the  rules  on  the  subject,  we  think  the 
deed  may  be  properly  regarded  a  sufBcient  execution  of  the 
power.  We  think  no  instance  can  be  found  where  the  prop- 
erty which  is  the  subject  of  the  power  is  distinctly  described 
and  referred  to,  and  the  disposition  made  of  the  property 
would  fail,  unless  considered  as  made  under  the  power,  and 
there  is  no  other  objection  to  the  mode  of  the  disposition 
except  the  want  of  express  reference  to  the  power,  that  the 
execution  of  the  power  has  been  held  to  be  invalid."  {Bishop 
T.  temple,  11  Ohio  St.  277.)  In  Yates  v.  Clark  (66  Miss.  212) 
a  like  conclusion  was  reached,  the  court  saying:  *^  Each  deed 
convejB  a  fee  which  she  did  not  have  in  her  own  right,  and 
which  she  could  only  convey  by  virtue  of  said  will,  and  each 
deed  contaius  a  covenant  of  warranty  of  the  title  conveyed. 
It  is  manifest  that  it  was  intended  to  execute  the  power  con- 
ferred by  the  wiU,"  In  Orr  v.  O'Brien  (55  Texas,  149)  this 
doctrine  is  declared,  or,  to  speak  more  precisely,  acted  upon 
without  question. 

There  are  many  well  considered  American  cases  holding  that 
where  one  having  a  power  of  disposition  exercises  it  by  will,  it 
w  a  valid  execution  of  the  power  without  referring  to  or  recit- 
^  it.  The  intent  manifested  by  the  will  is  all  that  is  necessary 
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to  execute  the  power,  and  this  intent  is  sufficiently  evidenced 
by  a  disposition  of  the  entire  interest  in  the  property.  There 
is  no  material  diversity  of  opinion  upon  this  subject,  and  the 
rule  is  to  be  taken  for  good  and  established  law,  as  truly  it  is 
upon  sound  principle.  If  it  be  sound  law,  then  it  applies,  as 
indeed  the  cases  hold,  to  deeds  as  well  as  to  wills  ;  it  is  inapos- 
sible  to  discover  any  difference  between  the  instances,  for  tliey 
are  but  instances,  resting  upon  one  fundamental  principle,  and 
illustrated  by  many  cases. 

The  I'ule  is  as  just  in  operation  as  it  is  strong  in  principle. 
To  hold  that  the  failure  to  refer  to  the  power  avoids  the 
conveyance,  is  to  sacrifice  the  substance  to  the  shadow.  Of 
little,  trivial  importance  is  the  mere  form  of  the  instrament 
as  compared  with  the  substance  of  the  transaction,  and  the 
intention  of  the  parties.  A  woman  having  a  dear  right  to 
sell  the  fee  of  the  land  for  her  support,  selling  it  for  that  pur- 
pose, executing  a  deed  professing  to  convey  the  whole  estate 
in  the  land  to  her  grantee,  he  yielding  a  consideration  reason- 
ably equivalent  to  the  value  of  the  land,  and  she,  intending  to 
convey  that  estate,  ought,  in  equity  and  justice,  to  be  held  to 
have  conveyed  the  fee  and  executed  the  power,  and  the  pur- 
chaser ought  not  to  be  deprived  of  what  he  had  bought  and 
paid  for,  because  of  a  mere  failure  to  refer  to  the  power. 

We  affirm  the  judgment. 


Devlin  vs.  Commonwealth. 

[101  Pennsylyania  State,  278.] 

Administbation  on  estate  of  LIVINO  PEBSON. 

A  grant  of  administratioxi  upon  the  estate  of  a  liying  person  is  Toid,  and  can  be 
impeached  collaterally. 

Action  of  debt. 

Peter  A.  Devlin  died  intestate  in  1866.    His  eldest  son, 
John  F.  Devlin,  took  his  real  estate  at  an  appraisement  and 
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entered  into  a  recognizance  for  the  payment  of  the  difttribntive 
shares.  The  share  of  his  brother  James,  who  was  dead,  was 
allotted  to  his  children,  James,  Martha  and  Mary.  The  latter 
had  been  absent  and  unheard  of  for  more  than  seven  years, 
and  on  a  presumption  of  her  death  letters  of  administration 
on  her  estate  were  granted  to  her  brother  James,  to  whom^ 
38  sncb  administrator,  payment  of  her  portion  of  the  estate 
was  made. 

This  action  is  brought  by  Mary  B.  Devlin,  who  was  not 
in  fact  dead,  against  John  F.  Devlin,  the  cognizor,  and  Jo- 
seph £.  Devlin,  surety  on  the  recognizance  mentioned,  to  re- 
cover her  distributive  share.  The  defendants  pleaded  pay- 
ment to  her  administrator. 

C.  S.  Fettermcm^  E.  A.  Montooth,  and  S.  A.  JohnstoUj  for 
plaintiff  in  error. 

C.  A.  (y briefly  BreU  dk  Fit&patricky  for  defendant  in 
error. 

GosDOK,  J.  Notwithstanding  the  long  absence  of  Mary  B. 
Devlin,  the  plaintifE  below,  from  the  State  of  Pennsylvania, 
and  although  it  may  be,  as  alleged  in  the  statement  of  the 
plaintife  in  error,  that  she  had  been  unheard  of  for  a  period  of 
fi^n  years  prior  to  the  date  of  the  issuing  of  letters  of  ad- 
ministration on  her  estate,  yet  the  fact  turns  out  to  be  that  at 
that  time  she  was  alive.  It  follows,  that  those  who  under- 
took to  act  upon  the  presumption  of  her  death  must  bear 
the  consequences  of  the  failure  of  that  presumption.  Let  it 
he  that  the  fact  of  so  long  an  absence  would,  in  many  in- 
stances, raise  a  legal  presumption  of  her  death,  yet,  we  pre- 
sume, no  one  will  contend  that  this  legal  presumption  might 
not  be  successfully  rebutted  by  proof  that  the  person  whose 
<ieath  it  was  thus  sought  to  establish,  was  in  full  life.  Let  us 
^e,  for  example,  a  son,  under  circumstances  like  those  above 
fttated,  assuming  the  death  of  his  father,  and,  on  that  assump- 
^on,  as  heir,  selling  the  father's  land.  Should  the  supposed 
decedent  afterwards  appear,  the  title  of  the  son's  vendee  would 
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be  utterly  void  ;  yet  in  this  hypothetical  ease,  the  sale  is  Bup- 
posed  to  be  made  on  a  legal  presumption,  which,  so  long  slg  it 
continues,  is  perfectly  good,  and  one  on  which  the  vendor  might 
successfully  defend  in  an  action  for  a  breach  of  the  warranty  of 
title.  But  in  the  case  put,  the  son's  title  breaks  down  just 
where  the  defense  to  the  plaintifiTs  claim,  in  the  case  in  hand, 
breaks  down,  that  is,  upon  a  failure  of  the  presumption  upon 
which  the  parties  acted.  Presumptively  the  son  had  power  to 
sell,  in  fact  he  had  no  such  power ;  presumptively  the  register 
had  power  to  issue  letters  of  administration  on  the  estate  of 
Mary  B.  Devlin,  but  in  fact  he  had  no  such  power.  We  cannot, 
therefore,  but  approve  of  what  was  so  well  said  by  the  learned 
judge  of  the  court  below,  i.  e.j  that  the  presumption  interposed 
by  the  defendants  to  defeat  the  plaintiffs  recovery  was  not 
even  an  important  element  in  the  case ;  it  was  but  evidence 
from  which  the  register  might  assume  the  death  of  Mary  B. 
Devlin,  but  it  was  no  more  conclusive  than  would  have  been 
the  testimony  of  false  witnesses  to  prove  the  same  thing. 

It  might,  indeed,  be  true,  that  were  we  to  concede  to  the 
register  judicial  powers  of  a  general  character,  as  was  con- 
ceded to  the  surrogate  of  the  State  of  New  York,  in  the  case 
of  lioderigas  v.  The  East  Eiver  Savings  Bank  (63  N.  T.  460), 
the  decree  in  the  case  in  hand  might  be  regarded  as  conclusive 
until  reversed ;  but  we  are  not  disposed  to  regard  this  case*  as 
authority  ;  its  standing  as  such  is  not  only  very  much  weakened 
by  the  dissent  of  three  of  the  seven  judges  who  composed  the 
court,  but,  as  was  said  by  Judge  Bedfield,  in  his  note  to  this 
case  (15  Am.  L.  B.  [N.  S.]  212),  the  case  is  perhaps  without 
precedent  either  in  America  or  England. 

But  whatever  may  be  the  surrogate's  jurisdiction  under  the 
statutes  of  New  York,  certain  it  is  that  under  our  Act  of  15th 
of  March,  1832,  the  register's  powers  are  special  and  limited. 
By  that  Act  he  has  power  to  issue  letters  of  administration  on 
estates  of  dead  persons  only,  and  not  on  estates  of  the  living. 
His  decrees  are  final  and  conclusive  until  reversed  by  a  superior 
tribunal,  when,  under  the  statute,  he  has  jurisdiction ;  but  if 
made  without  jurisdiction  they  are  worthless  and  void,  and  may 
be  impeached  in  any  collateral  proceeding. 
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That  this  granting  of  letters  upon  the  estate  of  a  living  per- 
son, though  supposed  to  be  dead,  is  not  only  a  voidable  but  a 
void  act,  is  a  legal  conclusion  supported  by  abundant  authority. 
In  McPher90n  v.  Cunliff  (11  S.  ife  R.  422),  Mr.  Justice  Dun- 
can shows  the  distinction  between  those  acts  of  the  Orphans' 
Court  which  are  voidable  only  and  those  which  are  wholly  void. 
He  says,  that  that  which  gives  jurisdiction  to  the  Orphans' 
Court  is  the  death  of  the  owner  of  the  estate,  and  that  if  let- 
ters of  administration  were  taken  on  the  effects  of  a  living  man, 
or  of  one  who  died  testate,  the  administration  would  be  void, 
and  there  would  be  no  administrator  to  act,  no  party  before  the 
court,  consequently  all  the  proceedings  would  be  null ;  but  that 
where  an  executor  obtains  payment  on  a  void  will,  such  pay- 
ment cannot  be  impeached,  notwithstanding  the  probate  was 
afterwards  declared  to  be  invalid.  The  distinction  between  the 
cases  thus  stated,  he  explains  by  saying,  the  probate  on  the  will 
of  a  living  person  is  ipso  facto  void,  because  of  the  want  of 
jurisdiction,  but  where  the  person  is  dead,  the  Orphans'  Court 
has  power  over  his  estate,  and  one  acting  on  the  faith  of  its  de- 
crees will  be  protected. 

This  is  pretty  much  a  restatement  of  the  case  of  AUeti,  v. 
Dundas  (3  Domf .  ife  East,  Term  E.  129, 130),  in  which  Justices 
Ashharst  and  Buller  hold  precisely  the  same  opinion.  So  the 
argument  made  use  of  by  Chief  Justice  Marshall,  in  Oriffitk  v. 
Frazier  (8  Cranch,  23),  is  one  of  like  import ;  he  says :  ''  In 
the  common  case  of  intestacy,  it  is  clear  that  letters  of  adminis- 
tration must  be  granted  to  some  person  by  the  ordinary  ;  and 
though  they  should  be  granted  to  one  not  entitled  by  law,  still 
the  act  is  binding  until  annulled  by  the  competent  authority  ; 
because  he  had  power  to  grant  letters  of  administration  in  die 
case.  But  suppose  administration  be  granted  on  the  estate  of  a 
pergon  not  really  dead.  The  act,  all  will  admit,  is  totally  void. 
Yet  the  ordinary  must  always  inquire  and  decide  whether  the 
person  whose  estate  is  to  be  committed  to  the  care  of  others,  be 
dead  or  in  life.  Yet  the  decision  of  the  ordinary,  that  the  per- 
80D  on  whose  estate  he  acts  is  dead,  if  the  fact  be  otherwise, 
does  not  invest  the  person  he  may  appoint  with  the  character 
or  powers  of  an  administrator.    The  case,  in  truth,  is  not  one 
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within  his  jurisdiction.  It  is  not  one  in  which  he  has  a  right  to 
deliberate.  It  was  not  committed  to  him  by  law,  and  although 
one  of  the  points  occurs  in  all  cases  proper  for  his  tribunal,  yet 
that  point  cannot  bring  the  subject  within  his  jurisdiction."  At 
the  risk  of  being  considered  tedious,  I  have  thus  quoted  at  some 
length  from  the  opinion  of  the  Chief  Justice,  for  I  regard  it  as 
settling,  so  far  as  persuasive  authority  can  go,  the  case  in  hand. 

Furthermore,  in  the  case  of  Jochumaen  v.  SuffoUc  Savings 
jBank  (3  Allen,  87),  we  have  a  case  directly  in  point.  In  that 
case  it  was  held,  by  the  Supreme  Court  of  Massachusetts,  that 
a  depositor  in  a  savings  bank  might  recover  a  deposit,  though 
the  amount  had  been  previously  paid  to  an  administrator  ap- 
pointed under  the  erroneous  presumption  of  the  depositor's 
death  arising  from  his  absence  for  more  than  seven  years  with- 
out being  heard  from. 

Dewey,  Justice,  who  delivered  the  opinion,  fully  sustains 
the  judgment  of  the  court  by  an  able  argument  and  the  citation 
of  numerous  authorities.  To  my  mind,  he  very  clearly  proves 
that  the  decree  of  a  probate  judge  in  granting  letters,  under  the 
circumstances  stated,  may  be  collaterally  attacked  and  avoided 
for  the  want  of  jurisdiction.  He  remarks,  inter  aliaj  the  posi- 
tion is  that  seven  years'  absence  from  home  without  being 
heard  from,  authorizes  the  probate  judge  to  treat  the  case  as 
though  the  party  were  dead.  But  he  exposes  the  error  con- 
tained in  this  proposition  by  calling  attention  to  the  fact,  that 
the  circumstances  alleged  are  but  evidences  of  death,  and  that 
they  may  be  rebutted  by  showing  the  fact  to  be  otherwise ; 
hence,  the  presence  of  the  supposed  dead  man  leaves  no  ground 
on  which  to  support  the  jurisdiction.  We  think  this  is  sound 
reasoning  and  worthy  of  our  adoption.  Under  a  contrary 
doctrine  a  living  man  might  be  obliged  to  stand  by  and  see  the 
administration  of  his  own  estate,  or  he  might  be  forced  to  cite 
his  executor  or  administrator  to  account  in  order  that  he  might 
be  enabled  to  get  possession  of  the  remains  of  his  own  prop- 
erty. 

Among  several  cases,  to  which  our  attention  has  been  di- 
rected by  the  counsel  for  the  plaintiff  in  error,  is  that  of 
MiUer  v.  Beates  (3  S.  &  B.  490),  where,  on  the  presumption  of 


FAULK  Y.  DASHIELL.  81 

the  death  of  one  John  G.  Sohloeeer,  arising  from  absence  of 
many  years  withont  being  heard  from,  a  legatee  over  was  per- 
mitted to  recover  withont  being  required  to  give  a  refunding 
bond.  Here,  however,  there  was  no  pretence  in  the  way  of 
erideDce  to  rebut  the  presumption  of  the  death  of  the  first 
taker,  hence,  nothing  to  impeach  the  decree  of  the  register. 
More  than  this,  the  executor  was  fully  protected  by  the  judg- 
ment of  a  court  having  undoubted  jurisdiction  over  the  parties, 
and  whose  judgment  could  not  be  collaterally  contested.  There 
%  therefore,  no  kind  of  analogy  between  this  case  and  the  one 
in  hand.  Had  John  F.  Devlin  been  compelled,  by  a  court  of 
competent  jurisdiction,  to  have  paid  to  the  administrator  the 
money  in  controversy,  his  case  would  have  been  very  diflFerent, 
but  having  voluntarily  made  payment  to  one  whose  authority 
was,  at  best,  but  prima  facie,  he  assumed  all  risks,  and  must 
now  bear  the  consequences  of  the  failure  of  that  assumption. 
The  judgment  is  afSrmed. 


See  Steyenson  y.  Superior  Court,  8  Am.  Prob.  R.  424. 


Faulk  vs.  Dashibll. 

[62  Texas,  642.] 
POWBB  TO   SELL  INCLUDma  POWER  TO  MOBTQAQB. 

POver  to  tn  executor  "  to  mU,  exchange,  and  diepose  of*  land  as  he  may  deem  neo- 
Mttry  for  the  interests  of  the  teatator^s  children,  inclades  a  power  to  mortgage. 

AonoK  of  trespass  to  try  title. 

Fdix  Robertson  and  Herrmg  <&  Kelley,  for  appellants. 

Clark  db  Dyer,  for  appellees. 

Walkeb,  p.  J.     Considering  first  the  first  ground  of  as- 
Bigned  error,  we  are  of  the  opinion  that  it  does  not  appear  from 
Vol.  IV.— 6 
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the  deed  of  trust,  viewed  in  connection  with  the  evidence  in  the 
case,  that  it  was  the  intention  of  W.  B.  Dashiell  to  limit  the 
conveyance  made  in  it  to  his  own  particular  interest  in  or  title 
to  the  property  described  in  it.  It  would  be  altogether  too 
cloBc  and  technical  a  construction  applied  to  the  words  ''  all  ray 
right,  title,  interest  and  claim,"  under  the  evidence,  for  a  court 
having  equity  jurisdiction  to  confine  their  meaning  to  the  right, 
title,  interest  and  claim  of  the  grantor  in  his  personal  and  indi- 
vidual  right. 

It  appears  from  the  will  that  he  possessed  no  other  title  nor 
interest  in  the  property  than  such  as  he  held  in  his  fiduciary 
relation  as  trustee  under  the  will.  His  deceased  wife  having 
died,  leaving  a  will  which  in  express  terms  devised  and  be- 
queathed to  her  children  all  her  property,  both  real  and  per- 
sonal, he  did  not  inherit  the  life-estate  in  one-third  of  the  lands 
of  the  deceased,  as  otherwise  he  would  have  done.  He  there- 
fore had  no  interest  whatever  in  the  land,  and  the  instrument 
must  be  construed  as  being  meant  to  convey  the  title  and  inter- 
est of  some  one ;  and  the  construction,  where  the  terms  used 
are  doubtful  or  ambiguous,  will  be  given  to  it  which  is  most 
strongly  against  the  grantor. 

Where  doubt  exists  as  to  the  construction -of  an  instrument 
prepared  by  one  party,  upon  the  faith  of  which  the  other  party 
has  incurred  obligations  or  parted  with  his  property,  that  con- 
struction should  be  adopted  which  will  be  favorable  to  the  lat- 
ter party ;  and  where  an  instrument  is  susceptible  of  two  con- 
structions— the  one  working  injustice  and  the  other  consistent 
with  the  right  of  the  case — ^that  one  should  be  favored  which 
upholds  the  right.  (1  Wait's  Act.  ife  Def.  124,  citing  Noon  an 
v.  Bradley,  9  Wall.  [U.  S.]  395,  407 ;  Barney  v.  Newcomh^  9 
Cash.  [Mass.]  46.) 

And  where  the  language  of  a  promisor  may  be  understood 
in  more  senses  than  one,  it  is  to  be  interpreted  in  the  sense  in 
which  he  knew  or  had  reason  to  suppose  it  was  understood  by 
the  promisee.  (1  Wait's  Act.  &  Def.  124,  citing  Hoffman  v. 
^jia  Ins.  Co.  82  N.  T.  [5  Tiff.]  405,  413  ;  Barlow  v.  SooU^ 
24  N.  Y.  [10  Smith]  40.) 

And  when  it  becomes  necessary  to  inquire  into  the  intent 
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«f  the  parties  to  a  deed,  the  court  will  take  into  consideration 
the  circamstances  attending  the  transaction  and  the  particular 
sitnation  of  the  parties,  the  state  of  the  thing  granted,  etc., 
at  the  time.  (2  Wait's  Act.  &  Def.  504,  and  authorities  there 
cited.) 

It  is  obvious  that  from  the  application  of  these  roles  of  con- 
8tniction  it  must  result  that  the  deed  of  trust  was  intended  to 
operate  upon  the  right  and  title  of  the  estate  of  Mrs.  Dashiell 
in  the  land ;  that  the  mortgagee  must  have  thus  understood  it 
when  he  loaned  the  money,  and  that  W.  B.  Dashiell  must  have 
apposed  that  it  was  so  understood  by  Beatty  at  the  time. 
The  attendant  facts  and  circumstances  negative  the  idea  that 
the  terms  "  as  executor  of  C.  A.  Dashiell,  deceased,"  added  to 
the  grantor's  signature,  were  used  as  words  merely  descriptive 
of  the  person.  In  addition  to  these  considerations,  W.  B. 
Dashiell,  in  the  body  of  the  instrument,  purports  to  act  in  the 
premises  "  as  executor,"  etc.  He  being  vested  under  the  will 
with  the  legal  title  in  trust  with  power  to  convey,  it  will  be  in- 
tended by  the  court  in  construing  the  instrument  in  question, 
under  the  attendant  facts,  that,  without  regard  being  paid  to 
the  form  of  expression  heretofore  referred  to,  the  whole  inter- 
est in  the  land  that  was  thus  vested  in  W.  B.  Dashiell  was  con- 
veyed by  it. 

The  case  of  Daugktrey  v.  KnoUe  (44  Tex.  454)  is  quite  anal- 
ogons  on  the  point  under  consideration  to  this  case,  and  the 
principle  there  applied  seems  broad  enough  to  be  decisive  of 
the  question  in  this.  (See,  also.  Hough  v.  HUl^  47  Tex.  158, 
riting  Robins  v.  BeUaa,  4  Watts  [Pa.],  256 ;  also,  see  Rogers 
▼.  Brackeny  15  Tex.  564.)  The  principle  involved,  and  the 
mle  to  be  followed,,  are  clearly  expounded  in  2  Perry  on 
Trusts  (3d  ed.),  sec.  511  (c),  which  see ;  also  Norris  v.  Harris^ 
15  CaL  226.  The  construction  of  the  powers  granted  under 
the  will,  contended  for  under  the  second  assigned  error,  is,  we 
think,  correct. 

Wills  are  to  be  construed  with  liberality,  so  as  to  arrive 
at  the  intention  of  the  testator ;  regarding  forms  of  expression 
contained  in  them,  or  technical  terms  and  words,  far  less  than 
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in  deeds  or  other  formal  isstraments  intended  to  operate  inter 
vivos. 

Many  of  the  features  of  this  will  are  identical  with  those 
contained  in  the  will  which  was  construed  in  the  case  of  Orr 
V.  0*Brien  (55  Tex.  155),  which  see.  The  will  in  that  case 
constituted  the  executrix  such  without  bond  and  independent 
of  the  probate  court ;  it  gave  to  her  all  of  the  testator's  per- 
sonal and  real  estate  ^^  for  and  during  her  natural  life,  to  be 
applied  as  she  may  deem  best  to  the  maintenance  of  herself  '^ 
and  their  children.  It  provided  that  in  the  event  of  her 
death,  ^'such  of  the  property  as  may  be  left"  should  be  divided 
equally  among  the  children ;  and  declared  it  to  be  the  purpose 
of  the  testator  to  make  his  wife  ''  the  unrestrained  controller  ^^ 
of  his  property.  Under  these  powers,  without  specific  desig- 
nation of  authority  to  sell,  it  was  held,  in  that  case,  that  an 
absolute  conveyance  of  real  estate  by  the  executrix  vested  the 
title. 

Powers  equally  explicit,  comprehensive  and  altogether  of  an 
analogous  character,  on  the  subjects  embraced  in  the  other  will, 
are  contained  in  this,  as  will  be  readily  noticed  by  a  compari- 
son of  the  two.  It  seems  to  have  been  the  intention  of  Mrs. 
Dashiell  to  unfetter,  as  far  as  she  might  be  able  to  do  by  the 
use  of  apt  and  comprehensive  expressions  of  her  wishes,  the 
discretion  of  her  husband  in  respect  to  the  management,  con- 
trol and  disposition  of  her  property  so  as  to  subserve  what  he 
might  regard  as  being  the  interest  of  their  children.  The 
will  directs  that  he  shall,  for  the  object  which  seemed  most 
to  interest  her — ^the  future  welfare  of  her  children — ''man- 
age and  control "  her  entire  estate  ''  as  he  may  think  best " 
for  the  children's  interest.  This  desire  is  again  expressed  in 
another  part  of  the  will,  directing  that  he  shall  take  charge 
of  said  estate,  and  manage  and  control  it  for  the  support, 
maintenance  and  liberal  education  .of  her  said  children,  fol- 
lowed by  directions  for  the  disposition  of  the  residue  remain- 
ing  in  the  hands  of  the  executor  after  raising  and  educating  the 
children. 

The  authority  thus  conferred  by  the  will  confides  to  the 
judgment  of  the  executor  the  mode  by  which  he  shall  give  ef- 
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feet  to  the  main  purposes  of  the  trust.  The  will  contemplates 
the  Decessitj  of  raising  money  wherewith  to  support,  maintain, 
and  furnish  a  liberal  education  to  the  children,  and  it  antici- 
pates the  poasibilitj  that  in  doing  these  things  that  a  portion 
and  perhaps  all  the  property  may  be  consumed.  The  manage- 
ment and  the  control  of  the  property  to  effect  these  objects  is 
onrestricted  and  unlimited  otherwise  than  as  the  executor 
''may  think  best."  The  exercise  of  such  a  discretion  as  this 
evidently  includes  the  choice  of  selling,  leasing,  or  of  mortgag- 
ing the  property  if  necessary,  in  his  opinion,  to  raise  money  for 
the  objects  of  the  trust.  (See  Orr  v.  O^Brien^  supra;  Danish 
V.  Dubr<yw,  51  Tex.  235.) 

Where  the  power  is  general  to  perform  and  carry  out  a  par- 
ticular object,  a  resort  to  the  ordinary  and  usual  methods  or 
means  comes  within  the  scope  of  the  power.  (See  Layet  v. 
Gano.  17  Ohio,  473;  10  Ohio  St.  396  ;  and  see  1  Wait's  Act. 
&Def.  221 ;  Bridenhaker  v.  LoweU,  32  Barb.  9, 18;  Mmar 
V.  Mechanics^  Bank  of  Alexandria^  1  Pet.  46.)  And  in  re- 
spect to  an  assignment  or  conveyance  in  trust,  which  contem- 
plate a  necessity  for  the  raising  of  money,  as  to  pay  debts  or 
the  like,  it  seems  that  in  the  absence  of  express  directions 
given  in  such,  if  the  whole  scope  of  the  deed  show  that  the 
parties  must  have  intended  a  sale,  a  sale  will  be  properly 
made ;  for,  in  expounding  trusts,  though  created  by  deed,  the 
intention  of  the  parties  is  to  be  pursued  as  much  as  in  wills. 
(See  Hill  on  Trustees,  star  p.  342.)  The  same  principle  is 
equally  applicable,  it  seems,  to  raising  money  by  mortgage. 
(Id.) 

The  general  power  which  the  will  conferred,  to  manage  and 
control  the  property  as  the  executor  might  think  best  for  the 
interest  of  the  children,  embraced,  we  think,  the  power  to  mort- 
gHge  or  to  sell  in  order  to  carry  out  the  purposes  of  the  trust ; 
and  the  only  remaining  question  is  whether  the  will  contains 
anv  provisions  in  it  which  have  the  effect  to  qualify  or  limit 
this  general  authority. 

It  is  urged  by  appellees'  counsel  that  the  general  authority 
<^onferred  was  restricted  by  the  terms  used  in  the  will,  which 
empowered  the  executor  "  to  sell,  exchange  and  dispose  of  " 
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the  estate  as  he  may  deem  necessary  for  the  interest  of  the  chil- 
dren.  We  think  that  these  words,  instead  of  being  used  in  a 
restrictive  sense,  were  intended  to  render  more  clear  and  abso- 
lute the  authority  and  power  meant  to  be  conferred  in  the  pre- 
ceding and  subsequent  parts  of  the  will  which  gave  the  execu- 
tor full  control  and  management  of  the  estate  for  the  purposes 
named.  The  power  "  to  sell,  exchange  and  dispose  of  '*  is  con- 
sistent with  the  existence  of  the  general  powers  conferred,  and 
if  the  character  and  scope  of  the  latter  are  varied  by  the  spe- 
cific designations  thus  indicated,  the  effect  is  to  enlarge  and  ex- 
tend the  executor's  authority  over  the  disposition  of  the  proper- 
ty, rather  than  to  contract,  limit  or  diminish  it. 

The  sentence  in  the  will  which  invests  the  executor  with 
his  powers,  directs  that  he  shall  manage  and  control  the  estate 
as  he  may  think  best,  and  in  terms  not  less  general  and  com- 
prehensive, and  indicative  of  the  testatrix's  wish  that  her  hus- 
band should  be  wholly  anrestricted  as  to  the  modes  whereby  he 
should  act  in  carrying  out  the  purposes  of  supporting,  main- 
taining and  liberally  educating  her  children,  proceeds  to  in- 
stance the  most  absolate  power  that  could  be  held  by  him  as  to 
the  property,  viz. :  by  selling  it  as  he  saw  proper.  She  next 
provides  for  exchanging  it  if  he  saw  proper ;  and  last,  in  order 
to  embrace  any  other  supposable  method  of  using  the  property 
to  the  children's  advantage,  she  employs  the  general  expression 
that  he  may  '^  dispose  of  the  estate  in  such  way  as  he,  in  his 
discretion,  may  judge  to  be  necessary  for  the  interest  of  said 
children,"  and  adds  that  his  discretion  shall  not  be  hampered 
by  responsibility  to  any  one  by  reason  of  his  free  exercise  of  it 
in  respect  to  the  powers  given  to  him.  Heading  the  sentence 
as  an  entirety,  and  not  in  isolated,  detached  parcels,  it  is  obvi- 
ous, we  think,  that  it  manifests  as  a  whole  a  single  intention  to 
invest  her  husband  with  the  most  ample  power  to  use,  control, 
and  in  any  wise  dispose  of  the  property,  and  that  there  is  no 
portion  of  it  which  warrants  the  interpretation  of  an  intention 
to  restrict  or  limit  the  executor's  authority.  Language  more 
expressive  of  her  confidence  in  the  ability  of  her  husband  to 
manage  the  estate,  and  of  her  desire  to  invest  him  with  power 
to  dispose  of  the  property  in  any  way  whatever  that  he  deemed 
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best  calculated  to  promote  the  interest  of  their  children,  in- 
dependent of  all  direction  or  dictation  of  any  tribunal,  and 
of  responsibility  to  any  person  whomsoever,  could  hardly  be 
used. 

We  are  of  the  opinion,  therefore,  that  there  was  ample 
authority  conferred  by  the  will  on  the  executor  to  mortgage 
the  land ;  and  under  a  power  for  purposes  so  general  and  un- 
defined as  to  particulars,  the  mortgagee  wonld  not  be  bound  to 
Mcertain  the  necessity  for  the  loan  to  the  executor,  nor  to 
see  to  the  application  of  the  money.  (See  Hill  on  Trustees 
[3d  Amcr.  ed.],  p.  480  ;  Danish  v.  DisbroWj  51  Tex.  241 ;  1 
Wait's  Act.  &  Dei.  p.  328,  sec.  3,  and  authorities  there  cited  ; 
Sanger  Bros.  v.  Heirs  of  Moody,  60  Tex.  96.) 

If,  however,  we  are  to  regard  the  power  conferred  on  the 
executor  "to  sell,  exchange,  or  dispose  of,  as  he  may  deem  nec- 
essary for  the  interest  of  my  children,''  as  a  limitation  upon 
the  anthority  otherwise  given  in  the  will,  it  seems  that  the  re- 
sult must  still  be  the  same.  Under  a  power  to  sell  lands  for 
the  payment  of  debts,  a  mortgage,  it  seems,  may  be  given  to 
raise  money  for  that  purpose,  unless  it  be  the  dear  intention  of 
the  testator,  in  directing  the  sale,  that  his  real  estate  should  be 
absolutely  converted.  And  although  there  may  be  no  specific 
direction  for  the  sale  of  the  estate,  but  only  a  trust  to  raise  or 
to  pay  debts ;  or  a  devise  subject  to  or  charged  with  debts ;  or 
the  debts  and  legacies  being  first  deducted — in  all  these  cases 
the  trustees  may  properly  raise  the  required  amount  by  sale 
or  mortgage,  without  waiting  for  a  decree.  (Hill  on  Trustees 
[2d  Amer.  ed.],  pp.  499,  500  [star  p.  355].)  It  is  laid  down 
in  many  cases  that  a  power  of  sale  implies  a  power  to  mort- 
gage. (See  Gordon  v.  Preston,  1  Watts,  885 ;  Lancaster  v. 
Ddan,  1  Eawle,  231 ;  WUliams  v.  Woodard,  2  Wend.  492 ; 
DuvaPs  Appeal,  38  Pa.  St.  118 ;  SUifd  et  cd.  v.  Clark,  9  Bax. 
[Tenn.]  470.  See,  also,  4  Kent's  Cora.  148 ;  3  Rawle,  109  ;  2 
Wright  [Pa.],  118;  Zane  v.  Kennedy,  73  Pa.  St.  182.  And 
see  numerous  other  cases  collected  and  synopsized  in  a  note  in 
Perry  v.  LaMe,  31  N.  J.  Eq.  [4  Stew.]  567  et  seq.) 

In  some  other  cases  this  doctrine  has  been  denied,  and  in 
it8  application  subjected  to  considerable   modification.     (See 
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Hill  on  Trustees  [2d  Am.  ed.],  note  1,  p.  499 ;  and  see  Bloomer 
V.  Waldron,  3  HiU  [N.  Y.],  361 ;  Ferry  v.  LaiUe,  ol  N.  J.  Eq. 
[4  Stew.]  577;  Page  v.  Cooper,  16  Beav.  396;  Wood  v. 
Goodridge^  6  Cush.  117 ;  Albany  Fire  Ine.  Co.  v.  Bay^  4  N. 
Y.  9 ;  Coutant  v.  Servoss,  3  Barb.  128 ;  Tyson  v.  Latrohe,  42 
Md.  325 ;  Hvhbard  v.  OerrMin  Catholic  Cong.  34  Iowa,  31.) 
Without  attempting  to  indicate  which  of  these  lines  of  decis- 
ion should  be  accepted  as  furnishing  the  proper  rule  to  follow, 
it  is  snfficient  to  saj  that,  under  this  state  of  the  law  upon  the 
point,  the  testatrix  might  well  have  supposed  that  in  conferring 
the  power  "  to  sell "  the  authority  was  conferred  thereby  to 
mortgage  the  property. 

But  she  extends  still  further  the  specifications  of  authority 
given  to  her  husband.  If  it  was  her  intention  to  limit  it  to 
that  of  selling,  and  to  exclude  the  power  to  mortgage  or  to  in- 
cumber, it  would  have  been  but  superfluous  redundancy  to 
have  added  the  authority  ^^to  dispose  of  my  estate  as  he  may 
deem  necessary  for  the  interest  of  my  said  children.^'  Effect 
should  be  given  to  every  part  of  the  instrument  if  it  may  be 
done  consistently  with  the  intention  of  the  testatrix  and  with 
its  other  parts.  In  Gordon  v.  Preston  (1  Watts  [Pa.],  386),  on 
the  question  whether  a  certain  incorporated  company  had, 
under  its  charter,  power  to  mortgage,  Gibson,  C.  J.,  said :  "  By 
the  second  section  of  the  act  of  incorporation  the  company  was 
authorized  to  purchase  in  fee  or  for  any  less  estate  ^  all  such 
lands,  tenements,  or  hereditaments,  and  estate  real  and  personal, 
as  shall  be  necessary  and  convenient  for  them  in  the  prosecu- 
tion of  their  works ;  and  the  same  to  sell  and  di»poeeof  ^X^^m 
pleasure.'  According  to  the  principle  of  Lancaster  v.  Dclan 
(1  Kawle,  131),  a  power  to  sell  includes  a  power  to  mortgage, 
even  under  the  statute  of  uses,  though  strictly  construed ;  and 
a  fortiori  it  ought  under  a  statutory  grant  which  is  to  be  bene- 
ficially construed  in  furtherance  of  the  object.  But  the  super- 
added words  'dispose  of,'  which  would  otherwise  be  redun- 
dant, leave  no  doubt  of  the  existence  of  an  intent  to  give  the 
corporation  power  to  part  with  its  real  estate  by  any  voluntary 
act,  without  regard  to  the  mode  of  its  operation ;  and  as  a 
power  to  incumber  might  be  necessary  to  the  prosecution  of 
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its  works,  it  iB  not  to  be  doubted  that  it  was  intended  to  be 
given." 

Nor  is  there  less  doubt,  for  the  same  reasons,  that  Mrs. 
Dashiell  intended  to  confer,  by  the  use  of  the  same  term,  the 
powers  which  were  accorded  by  the  opinion  of  Chief  Justice 
Gibson  to  the  incorporated  company.  Whilst  it  may  be  true 
that  those  words  might  not  in  every  snpposable  connection  and 
relation,  when  employed  in  written  instruments,  import  such 
extended  authority,  and  might,  according  to  the  subject-matter 
upon  which  they  are  to  operate,  and  nnder  all  the  circumstances 
exiBting  for  their  interpretation,  be  limited  to  narrower  bounds 
in  their  interpretations,  yet,  in  the  connection  and  relation  in 
which  they  are  here  presented — "in  furtherance  of  the  ob- 
jects" for  the  accomplishment  of  which  the  testatrix,  as  mani- 
fested by  the  wiole  will,  was  endeavoring  to  provide — we  think 
it  dear  that  the  power  conferred  by  the  nse  of  those  words 
place  it  beyond  dispute  that  the  executor  was  fully  authorized 
to  mortgage  the  land. 

We  must  look  to  all  parts  of  a  will  to  ascertain  the  inten- 
tion of  the  testator.  {Vardeman  r.  Law807i^  17  Tex.  18.) 
Under  this  rule  the  construction  of  discrepancies  and  seemingly 
contradictory  or  repugnant  clauses  of  it  will  be  reconciled,  and 
thereby  effect  given  to  what  were  the  true  intentions  and  wishes 
of  the  testator.  (See  WeUs  v.  Slater,  Tex.  L.  Rev.  121  [unre- 
ported case].) 

For  the  errors  indicated,  we  conclude  that  the  judgment 
ought  to  be  reversed  and  rendered  by  the  Supreme  Court  in 
fa?or  of  the  defendants.  The  cause  having  been  submitted 
to  the  court  without  a  jury ;  the  facts  not  being  controverted 
which  involve  the  merits  of  the  suit,  and  presenting  only  a 
question  of  law  as  to  the  rights  of  the  respective  parties  to  the 
suit;  and  there  being  apparently  no  reason  why  the  trial  below 
shoald  not  finally  determine  this  suit,  we  are  of  the  opinion 
that  the  Supreme  Court  ought  to  render,  on  this  appeal,  such 
judgment  as  ought  to  have  been  rendered  on  the  evidence  ad- 
<luced  at  the  trial,  which,  as  above  indicated,  ought  to  be  for 
the  defendants. 

Reversed  and  rendered. 
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When  a  power  to  sell  indades  a  power  to  mortgage.— Ifc  may  be 

gathered  from  the  authorities,  that  whether  a  power  to  incamber  prop- 
erty by  a  mortgage  is  included  in  a  power  to  sell,  is  a  question  to  be 
determined  entirely  by  a  consideration  of  the  nature  and  objects  of  the 
trust— whether  the  power  be  a  mere  naked  power  or  a  power  coupled 
with  an  interest— and  the  nature  and  character  of  the  property  itself.  It 
is  a  question  of  fact,  to  be  determined  in  the  light  of  all  the  attendant 
circumstances.    No  general  rule  of  law  can  be  formulated. 

In  Hoyt  T.  Jaques,  129  Mass.  386;  s.  c.  1  Am.  Prob.  R.  157,  it  is  held, 
that  a  devise  of  so  much  of  the  testator's  estate,  as  may  be  sufficient  for 
the  maintenance  of  the  devisee  during  his  life  *^  he  having  full  power  ta 
sell  and  convey  any  and  all  of  my  real  estate  at  any  time,  if  necessary  to 
secure  such  maintenance/*  does  not  give  to  the  devisee  the  right  to  mort- 
gage  the  estate  in  fee.  The  court  says :  **  This  language  does  not  in  it* 
terms  impart  a  power  to  mortgage,  and  we  find  in  the  will  no  decisive 
indications  that  the  testatrix  intended  to  use  it  in  any  other  than  its 
natural  and  obvious  meaning.  Thus  used,  it  gives  the  husband  power  to 
sell  and  convey  for  a  fair  price,  any  or  all  of  the  real  estate,  if  necessary 
for  his  comfortable  support,  but  it  does  not  give  the  right  to  mortgage 
the  estate  for  a  part  only  of  its  value.  The  intention  appears,  from  her 
language,  to  have  been  that  her  husband,  if  it  becomes  necessary  for  his 
support,  might  sell  the  real  estate  and  convert  it  *out  and  out,*  and  not 
that  he  might  at  his  discretion  charge  it  with  incumbrances  and  liens.*' 

In  Wood  V.  Qoodridge,  6  Gush.  117,  it  is  said  i;hat,  in  the  ordinary 
case  of  a  power  *'  to  sell  and  convey  *'  land  given  by  a  principal  to  bis 
attorney,  it  is  clear  that  the  attorney  would  not  be  authorized  to  mortgage 
the  land.  It  is  argued  that  the  two  transactions  of  a  sale  and  a  mortgage 
are  essentially  different ;  that  a  power  to  sell  in  such  a  case  implies  that 
the  attorney  is  to  receive,  for  the  benefit  of  the  principal,  a  fair  and  ade- 
quate price  for  the  land.  While  a  power  to  mortgage  involves  a  right 
in  the  attorney  to  convey  the  land  for  a  less  sum,  so  that  the  whole  estate 
may  be  taken  on  a  foreclosure  for  only  a  part  of  its  value,  and,  by  parity 
of  reasoning,  that,  under  a  will,  a  trust  to  sell  prima  faeie  imparts  a  power 
to  sell  **out  and  out,''  and  will  not  authorize  a  mortgage  unless  there  ia 
something  in  the  will  to  show  that  a  mortgage  was  within  the  intention 
of  the  testator.     2  Perry  on  Trusts,  §  768. 

In  Wilson  v.  Maryland  Life  Ins.  Co.  60  Md.  150,  it  was  held  that  the 
words  '*My  said  trustee  shall  have  power  to  invest,  and  change  the  invest- 
ment of  said  moiety,  and  for  that  purpose  to  sell,  convey,  and  dispose 
thereof,  or  any  part  thereof,  as  often  as  he  may  think  proper,'*  did  not 
authorize  the  trustee  to  mortgage  the  property  to  secure  the  repayment 
of  a  loan.  To  the  same  effect  is  Stokes  v.  Payne,  58  Miss.  614 ;  b.  c.  3 
Am.  Prob.  R.  28  ;  Hubbard  v.  German  Congregation,  84  Iowa,  34; 
Head  v.  Temple,  4  Heisk.  84;  Bloomer  v.  Waldron,  8  Hill,  861;  Albany 
Fire  Ins.  Co.  v.  Bay,  4  N.  Y.  9;  Btrooghill  v.  Autrey,  1  DeG.  M.  A  G.  635; 
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Sbaftenbory  t.  DutchesB  of  Marlborough,  2  Myl.  &  K.  Ill;  Page  ▼• 
Cooper,  16  Beay.  400. 

Lord  St.  Leonards,  in  Strooghill  y.  Antrey  (mpm),  after  an  examinatioD 
of  many  authorities  says:  **My  own  opinion  is  that,  generally  speaking,  a 
power  of  sale  'out  and  ont/  or  for  a  purpose,  or  with  an  object  beyond 
the  raising  of  a  particular  charge,  does  not  authorize  a  mortgage ;  but, 
that  when  it  is  for  raising  a  particular  .charge,  and  the  estate  is  settled, 
or  devised  subject  to  that  charge,  then  it  may  be  proper  under  the  circum- 
stancee  to  raise  the  money  by  a  mortgage,  and  the  court  will  support  it  aa 
a  conditional  sale,  as  something  within  the  power.*'  Butler  v.  Huestis, 
68  m.  594;  Switzer  t.  Wilvers,  24  Kan.  886. 

In  another  line  of  cases  we  find  that  a  power  to  sell  is  held  to  include 
a  power  to  mortgage,  upon  the  general  theory  that  such  a  power  is  fairly 
to  be  inferred  from  the  words  or  plain  intent  of  the  testator. 

Ld  Loebenthal  v.  Raleigh,  86  K.  J.  £q.  169,  a  will  containing  the  pro- 
vision that  ^*  If  it  should  seem  necessary  at  any  time  to  dispose  of  a  por- 
tion of  my  real  estate,  for  the  payment  of  my  debts,  I  hereby  give  my 
executors  power  to  do  so,  either  at  public  or  private  sale,**  was  held  to 
authorize  a  mortgage  of  the  realty  for  the  purpose  of  raising  sufficient 
money  to  pay  the  debts,  after  applying  the  personal  estate,  the  application 
to  a  court  of  chancery  by  the  executors  for  authority  to  make  such  a 
mortgage  being  joined  in  by  the  beneficiaries  under  the  will.  This  came 
within  the  principle  declared  by  Lord  St.  Leonards,  quoted  above. 

And  so  in  a  case  where  the  testator  had  clothed  his  executors  with  a 
wide  discretion  in  regard  to  selling  his  unproductive  real  estate,  whenever 
it  might  seem  to  the  interest  of  the  estate,  it  was  held  that  the  executors 
might  borrow  money  to  improve  the  unproductive  real  estate,  and  might 
give  a  mortgage  on  the  property  to  secure  the  loan.  Starr  v.  Moulton,  97 
m.525. 

In  the  cases  of  Pennsylvania  Ins.  Co.  v.  Austin,  42  Penn.  St.  257;  Watson 
V.  James,  15  La.  Ann.  386;  Stiefel  v.  Clark,  9  Baxt.  466;  Wayne  v.  Myd- 
dleton,  2  Ga.  883;  AUen  v.  Backhouse,  2  Yes.  &  B.  65;  Mills  v.  Banks, 
3  P.  Wms.  1 ;  Ball  v.  Harris,  4  MyL  &  Cr.  264,  a  power  to  mortgage  has 
been  held  fairly  inferable  from  powers  to  sell  or  to  raise  portions. 

In  Warner  v.  Connecticut  Mutual  Life  Ins.  Co.  109  U.  S.  857,  it  was 
held  that  where  a  married  woman  had  joined  with  her  husband  in  a  mort- 
g^  of  her  real  estate,  to  secure  the  payment  of  his  debt,  and  subsequently 
devised  the  property  to  him  for  life,  with  power  to  mortgage  the  same  to 
pay  incumbrances  upon  it,  this  power  authorized  him  only  to  renew  the 
mortgage.  Where  a  power  to  sell  and  convey  real  estate  is  determined  to 
be  only  a  naked  power  in  respect  to  the  disposition  of  the  estate,  it  was 
lield  that  the  power  could  only  be  rightfully  exercised  by  a  sale  of  the 
estate  in  fee,  and  that  even  a  lease  of  the  property  by  the  donee  of  the 
power,  for  a  term  of  years  was  void.  Waldron  v.  Chasteney,  2  Blatchf.  62». 
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Pbighard  vs.  Thompsok. 

[96  New  York,  76.] 

Charitable  use. — Indefinitbness  and  unoertainty  of  deyisb. 

A  bequest  of  money  to  executors  in  trust  to  distribute  the  same  "  among  such 
incorporated  societies  or^^anized  under  the  laws  of  the  State  of  New  York  or 
the  State  of  Maryland^  having  lawful  authority  to  receive  and  hold  funds  upon 
permanent  trusts  for  charitable  or  educational  uses,"  as  the  executors  may  se* 
lect,  in  such  sums  as  they  may  designate,  is  void  for  indefiniteness  and  uncer- 
tainty. 

Action  for  construction  of  will. 
Edward  H.  Hawke^  for  appellant. 
Duncan  Smith,  for  respondents. 

Miller,  J.  This  action  was  brought  for  the  purpose  of 
obtaining  the  judgment  of  the  court  as  to  the  construction 
to  be  placed  upon  the  tenth  article  of  the  last  will  and  testa- 
fnent  of  William  D.  Thompson,  deceased,  and  to  determine  to 
whom  the  income  of  the  trust  fund,  therein  mentioned,  be- 
longs, and  to  obtain  the  judgment  of  the  court  as  to  the  powers 
and  duties  of  the  executors  and  trustees  under  the  said  tenth 
article,  and  for  direction  as  to  the  execution  of  the  trust  there- 
by created  in  view  of  the  refusal  of  the  defendant  and  appel- 
lant, one  of  the  said  executors  and  trustees,  to  recognize  the 
said  trust  as  valid,  and  to  join  in  or  consent  to  its  execution. 

By  the  tenth  article  of  the  will,  which  is  in  question,  the 
testator  gave  and  bequeathed  to  his  executors,  or  the  survivors 
of  them,  ^^  bonds  and  stocks  amounting  at  their  par  value  to  the 
sum  of  $150,000  *  *  *  in  and  upon  the  trust  that  they 
shall  distribute  and  apply  the  same  to  such  charitable  and  edu- 
cational uses,  and  in  such  manner  as  shall  be  specified  and  di* 
rected  in  a  codicil  to  this  my  will,"  which  codicil  the  testator 
declared  he  was  not  then  prepared  to  make,  but  which  he  in- 
tended  to  make  without  unnecessary  delay.  And  in  case  the 
codicil  should  not  be  executed,  ^^  then  upon  trust  to  distribute 
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the  said  sum  of  $150,000  to  and  among  snch  incorporated 
flocietieg,  organized  under  the  laws  of  the  State  of  New  York, 
or  the  State  of  Maryland,  having  lawful  authority  to  receive 
and  hold  funds  upon  permanent  trusts  for  charitable  or  educa- 
tional uses,  as  my  said  executors,  the  survivors  or  survivor  of 
them,  shall  select  for  that  purpose,  and  in  such  several  sums, 
not  exceeding  in  any  case  the  amount  that  such  incorporated 
body  is  empowered  by  law  to  take  and  hold  upon  the  uses 
aforesaid,  as  they,  my  executors,  the  survivors  or  survivor  of 
them,  shall  determine.  And  I  further  direct  that  the  selection 
and  distribution  aforesaid  be  made  and  fully  completed  within 
the  life-time  of  the  longer  liver  of  the  two  persons  lastly  named 
in  the  fourteenth  clause  of  this  my  will  as  my  executors ;  and 
it  is  my  expectation  that  the  same  shall  be  completed  at  any 
rate  before  the  expiration  of  three  years  after  my  decease.'^ 
The  testator  died  without  having  executed  any  codicil  to  his 
will  The  plaintiff  Prichard  and  the  defendant  were  the  two 
last-named  executors  in  the  will.  Several  questions  are  made 
as  to  the  validity  of  the  bequest  under  the  tenth  paragraph 
of  the  will  which  has  been  cited.  The  most  important  of 
these  relate  to  the  designation  of  the  donees  who  are  to  re- 
eeive  the  amount  to  be  distributed  among  incorporated  soci- 
eties within  the  two  States  named.  No  donees  having  been 
named  specifically,  the  selection  to  be  made  embraced  a  large 
number  of  institutions  within  the  limits  prescribed,  thus 
Testing  a  wide  discretion  in  the  trustees.  It  cannot  be  de- 
nied that  the  provision  was  not  specific  in  this  respect,  and 
it  is  claimed  that  it  was  void  by  reason  of  indefiniteness  and 
nncertainty  in  failing  to  designate  any  particular  institution 
or  any  class  of  institutions  which  were  to  be  the  recipients  of 
the  testator's  bounty.  According  to  the  paragraph  of  the  Will 
in  question  the  distribution  is  to  be  made  to  incorporated  so- 
rieties  that  have  authority  to  hold  funds  for  charitable  and 
edncational  uses.  This  would  embrace  all  institutions  of 
charity  of  every  name  and  description,  and  all  colleges,  schools 
Md  institutions  of  learning.  The  number  would  certainly  be 
very  great  and  the  discretion  to  he  exercised  very  large  and 
extended,  imposing  much  responsibility,  care  and  attention  in 
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discriminating  between  so  many  objects  organized  for  variooB 
puiyoses  connected  with  charity  and  education.  While  the 
law  in  many  instances  sanctions  the  right  of  a  testator  to 
confer  upon  his  executors  or  trustees  the  power  of  selecting 
the  objects  entitled  to  consideration  in  the  distribution  of  his 
estate,  it  does  not  give  such  an  unlimited  and  unbounded 
authority  as  would  include  all  and  every  object  which  the 
testator  himself  might  select  in  the  free  exercise  of  his  own 
will,  discretion  and  judgment.  There  must  be  some  limit  to 
the  testator's  power  to  dispose  of  his  estate,  and  some  cer- 
tainty and  definiteness  in  the  selection  of  those  who  are  to 
receive  it  by  virtue  of  his  last  will  and  testament.  He  clearly 
would  not  be  authorized  to  make  a  bequest  empowering  his 
executors  to  select  institutions  embracing  the  whole  civilized 
world,  or  even  within  the  limits  of  the  United  States.  Such 
a  disposition  of  his  estate  would  unquestionably  be  of  such  an 
uncertain  and  indefinite  character  as  to  render  it  difficult  for 
the  courts  to  carry  it  into  effect,  and  for  that  reason  would  not 
be  upheld.  If  the  testator  had  a  right  to  select  societies  em- 
bracing a  great  variety  of  institutions,  without  designating  any 
<;lass  and  without  restriction  as  to  their  number,  within  the 
limits  of  two  States,  then  he  was  authorized  to  go  beyond  that 
without  any  regard  whatsoever  as  to  the  extent  of  the  territory, 
or  the  indefinite  objects  named  in  his  will  which  might  be  em- 
braced within  it.  The  discretion  invested  in  the  trustees 
named  is  far  beyond  what  ordinarily  is  conferred  upon  those 
who  are  selected  to  discharge  functions  of  this  character.  The 
'  executors  named  are  mere  naked  trustees  with  authority  to 
distribute  in  their  discretion.  No  object  being  designated, 
there  is  no  imperative  duty  imposed  upon  them.  If  they  are 
unable,  or  for  any  reason  fail  to  perform,  it  is  difficult  to  see 
how  a  court  of  equity  could  enforce  a  performance.  It  could 
not  well  control  their  discretion  or  exercise  the  power  conferred 
in  their  place  and  stead  or  of  the  survivors  or  survivor  of  either 
of  them.  If  they  refuse  to  execute  it,  or  the  power  remains 
unexecuted,  it  is  not  apparent  how  the  court  could  make  a  se- 
lection, from  the  extensive  range  of  societies  referred  to,  of 
those  that  should  receive  the  bequest  or  of  the  proportion  in 


PRICHA.RD  T.  THOMPSON.  95 

which  it  shoald  be  divided.  Neither  could  the  court  select 
individuals  to  perform  a  duty  devolving  upon  the  trustees,  who 
&re  selected  no  doubt  by  reason  of  personal  confidence  in  their 
judgment  and  their  capacity  for  the  task  imposed. 

Another  difficulty  presents  itself  as  an  obstacle  in  carrying 
out  the  trust  in  question.  The  beneficiaries  referred  to,  con- 
siBting  of  every  corporation  within  two  States  of  the  character 
named  in  the  will,  would  be  almost  innumerable,  and  none  of 
them  could  claim  that  any  specific  portion  of  the  bequest  be- 
longed to  them.  Until  selected  by  the  trustees  they  would 
have  no  such  interest  as  would  give  them  a  standing  to  compel 
an  enforcement  of  the  bequest.  It  is  a  well  settled  and  estab- 
lished rule  that  where  a  gift  to  a  charitable  use  is  so  indefinite 
as  to  be  incapable  of  being  executed  by  a  judicial  decree,  the 
representative  of  the  doner  must  prevail  over  the  charity.  (  Wil- 
liatM  V.  WiUiams,  8  N.  T.  626.)  Within  the  rule  stated  it  is 
qnite  obvious  that  insuperable  obstacles  exist  which  prevent  a 
•distribution  of  the  fund  intended  to  be  created  by  the  testator's 
will,  and  that  by  reason  of  a  want  of  precision  and  certainty  in 
the  bequest  made  and  the  difficulty  in  the  selection  of  those  who 
would  be  entitled  to  be  benefited  thereby,  it  cannot  be  carried 
into  effect.  No  case  in  this  State  goes  so  far  as  to  hold  that 
each  a  bequest  is  valid  and  effectual  and  capable  of  being  exe- 
cuted within  the  well  established  rules  of  law  which  are  appli- 
cable to  the  doctrine  of  charitable  uses  and  trusts.  While  the 
conrts  have  gone  very  far  in  sustaining  bequests  for  charitable 
and  educational  purposes  and  in  upholding  the  proposition  that 
a  charitable  gift,  definite  in  its  object  and  purpose,  and  made  to 
a  definite  trustee  who  is  to  receive  the  fund  and  apply  it  in  the 
manner  specified,  is  to  be  maintained,  although  it  would  be  void 
by  the  general  rules  of  law  because  the  particular  objects  of  the 
gift,  or  the  persons  to  be  benefited  by  it,  are  uncertain,  yet 
none  of  the  authorities  sustain  the  rule  that,  where  the  bequest 
embraces  unknown  beneficiaries  to  an  unlimited  extent  so  as  to 
render  it  almost  impossible  to  ascertain  their  number  or  char- 
acter, and  where  no  restriction  as  to  the  amount  to  be  allowed 
to  any  of  them  is  fixed  or  determined,  such  a  bequest  can  be 
earned  into  effect. 
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The  counsel  for  the  respondent  relies  upon  the  case  of 
Power  V.  CoHsidy  (79  N.  Y.  602 ;  35  Am.  Rep.  550)  as  author- 
ity for  the  doctrine  that  the  beqaest  here  made  can  be  npheld. 
In  that  case  the  testator  bequeathed  to  his  executors  the  bal- 
ance of  his  residuary  estate,  ^'  to  be  divided  by  them  among  such 
Boman  Catholic  charities,  institutions,  schools  or  churches,  in 
the  city  of  New  York,  as  a  majority  of  my  executrix  and  ex- 
ecutors shall  decide,  and  in  such  proportion  as  they  may  think 
proper,"  and  it  was  held  that  the  bequest  could  be  enforced. 
A  distinction  exists  between  the  case  cited  and  the  one  at 
bar ;  the  decision  in  that  case  is  based  somewhat  on  the  fact 
that  the  trusts  were  of  such  a  nature  that  a  court  of  equity 
could  direct  their  execution.  The  class  of  beneficiaries  was 
specially  designated  and  confined  to  the  limits  of  a  single  city, 
and  to  a  single  religious  denomination,  so  that  each  one  could 
readily  be  ascertained  and  each  had  an  inherent  right  to  apply 
to  the  court  to  sustain  and  enforce  the  bequest  made.  Here 
no  class  is  designated  ;  and,  as  we  have  already  intimated,  if  a 
court  of  equity  should  be  called  upon,  or  assume  to  take  upon 
itself  the  responsibility  of  carrying  into  effect  the  bequest  of 
the  testator,  it  would  be  obliged  to  bestow  upon  every  chari- 
table and  educational  institution  within  the  two  States  named 
a  portion  of  the  fund  in  question.  This  would  be  a  matter  of 
great  difficulty  if  not  impracticability,  and  would  inevitably 
lead  to  serious  embarrassment  in  the  discharge  of  the  duty  of 
disposing  of  the  fund  in  question.  In  such  a  contingency  it 
would  seem  to  be  reasonable  that  the  fund  should  be  equally  di- 
vided among  all  the  institutions  named,  and  thus  the  right  of 
selection  which  was  intrusted  to  the  judgment,  good  sense  and 
kindly  feelings  of  the  executors  as  a  matter  of  personal  con- 
fidence would  be  of  no  avail.  For  the  reasons  we  have  stated 
the  case  cited  differs  in  many  respects  from  the  one  under  con- 
sideration, and  it  would  be  extending  the  authority  of  that  case 
beyond  what  was  intended  or  what  it  actually  embraced  to  ad* 
judicate  that  it  covers  and  includes  the  bequests  which  are  now 
the  subject  of  consideration. 

The  examination  which  we  have  given   to  the  question 
raised  leads  to  the  conclusion  that  the  court  below  was  in  error, 
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for  the  reasons  stated,  in  deciding  that  the  tenth  clause  of  the 
will  was  valid  and  effectual. 

The  result  at  which  we  have  arrived  renders  it  unimportant 
to  discuss  some  other  objections  which  are  urged  against  the 
validity  of  said  tenth  clause  of  the  will. 

It  follows  from  the  discussion  had  that  the  judgment  of  the 
Special  and  that  of  the  General  Term  should  be  reversed,  and, 
ioasmuch  as  the  faots  cannot  be  changed  upon  a  new  trial,  the 
decree  of  the  court  below  should  be  modified  by  directing  that 
the  tenth  paragraph  is  void  and  that  the  bequest  be  paid  to  the 
defendant  John  B.  Thompson  as  residuary  legatee  named  in 
the  testator^s  will.  Costs  of  both  parties  to  this  action  should 
be  paid  out  of  the  estate. 

All  concur. 

Judgment  accordingly. 


See  Goodale  v.  Mooney,  arUe^  page  1,  and  references  in  note,  page  6. 


Olark  vs.  Atkhts. 

[90  North  CaroUna,  629.] 

Bonos  inclxtdsd  under  ^'bank  stock." 

THtatriz  had  on  deposit  with  the  Citizens'  Bank  of  Raleigh  the  som  of  |l,000 
■od  Mine  railroad  and  State  bonds.  She  owned  some  stock  in  the  Merchants 
ud  Farmerii'  Bank  of  Charlotte.  A  bequest  by  her  of  "  bank  stock  "  in  both 
btoki,  foUowed  by  a  disposition  of  the  money  deposit,  was  held  to  include  the 
bonds. 

Action  for  a  construction  of  the  will  of  Eleanor  H.  Swain. 

&  F.  Mordecaiy  for  executors. 

Haywood  dk  Haywood  and  Oailing  <&  Whitaker^  contra. 

Ashe,  J.   There  is  no  error,  in  our  opinion,  in  the  construe- 
Vol.  IV.— 7 
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tion  given  by  his  honor  upon  the  second  item  of  the  will,  ex- 
cept as  to  the  State  and  railroad  bonds. 

The  second  item  reads :  Bank  stock  in  Citizens'  National 
Bank  of  Baleigh,  and  in  Merchants  and  Farmers'  National 
Bank  of  Charlotte,  with  the  remaining  debt  still  dne  from  the 
Eimberlj  estate  in  Buncombe  county,  ^^  I  leave  to  be  equally 
divided  between  the  children  of  my  deceased  daughter  £.  H. 
Atkins,  receiving  the  interest  only,  until  after  each  becoming  of 
age." 

The  testatrix  owned  at  the  time  of  her  death  one  thousand 
dollars,  to  her  credit  in  the  Citizens'  National  Bank,  and  she 
owned  bonds  of  the  North  Carolina  Bailroad  Company  of  the 
face  value  of  $2,500  and  bonds  of  the  State  of  North  Carolina 
of  the  face  value  of  $300,  which  bonds  were  in  the  Citizens' 
Bank,  and  were  held  as  a  special  deposit  by  the  testatrix.  She 
also  owned  ten  shares  of  the  capital  stock  of  the  Merchants  and 
Farmers'  National  Bank,  but  she  did  not  own  at  the  time  of  her 
death,  and  never  had  owned,  any  shares  of  the  capital  stock  of 
the  Citizens'  Bank. 

The  first  question  presented  is,  did  the  railroad  bonds  and 
the  North  Carolina  State  bonds  pass  to  the  children  of  £.  H. 
Atkins,  under  the  description  of  hank  stock  in  Citizens^  Na- 
tional Bank  of  Raleigh  f 

In  the  construction  of  wills,  the  intention  of  the  testator  is 
always  held  to  be  the  only  guide  in  its  interpretation.  "  It  is  a 
lex  legunij  a  general  rule,  an  universal  maxim,  that  in  all  cases, 
the  design  and  intent  of  the  framer,  when  it  can  be  indisputa* 
bly  ascertained,  shall  prevail ;  quod  verba  intentioni  inservin 
debent  And  the  intention  may  be  collected  either  from  the 
particular  provision  or  the  general  context."  (Potter's  Dwar 
ris  on  Statutes,  174, 175.)  To  the  same  effect  is  Procter  v, 
Pool  (4  Dev.  370),  in  which  Chief  Justice  Ruffin  says  :  "  Nc 
positive  rule  can  be  laid  down  for  ascertaining  the  intention  oi 
the  maker  of  a  deed  or  other  instrument,  but  his  intention  ii 
to  be  collected  from  the  whole  instrument  taken  together.'' 
(See,  also,  Alexander  v.  Smnmey^  66  N.  C.  577;  and  Laesitef 
V.  Wood,  68  N.  C.  360.) 

In  looking  to  the  general  context  of  the  will  of  Mrs.  I^wain, 
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it  must  be  evident  to  every  plain  mind,  unbiassed  by  the  tech- 
nical roles  of  construction,  that  it  was  her  intention  to  be- 
queath, bj  the  second  clause  of  her  will,  the  State  and  railroad 
bonds  which  she  had  on  deposit  in  the  Citizens'  Bank,  and  that 
calling  them  "  bank  stock  "  was  the  result  of  ignorance  or  inad- 
vertence. She  had  no  bank  stock,  but  she  manifestly  intended 
to  bequeath  something.  What  was  it  f  It  was  something  she 
bad  in  the  bank.  It  was  not  the  thousand  dollars  she  had  de- 
posited there,  for  she  expressly  mentions  and  disposes  of  that 
in  the  tenth  clause  of  her  will.  The  bonds  then  are  the  only 
other  things  she  had  in  the  bank,  and  the  inference  is  irresisti- 
ble that  they  were  the  iJiinga  which  she,  by  a  misdescription 
called  "  bank  stock,"  intended  to  bequeath. 

In  viewing  the  will  in  all  its  parts,  it  is  evident  she  did  not 
intend  to  die  intestato  as  to  any  portion  of  her  estate,  and  that 
fibe  believed  she  had  disposed  of  every  part  thereof.  For  in 
tbe  tenth  clause  she  directed  that,  ^'  if  there  should  be  a  residue 
of  the  estate  not  embraced  in  this  will,  but  may  be  found  in  the 
hands  of  my  friend,  R.  H.  Battle,  attorney,  who  has  in  part  the 
management  of  my  business,  it  will  add  to  the  closing  up  of 
my  earthly  affairs.  ♦  ♦  *  I  have  some  funds  in  the  Citi- 
zens' National  Bank,  one  thousand  dollars  ;  after  my  burial  ex- 
penses and  medical  bills  are  paid,  should  there  be  a  balance  of 
funds  remaining  and  everything  settled,  divide  between  my 
four  grandchildren." 

This  is  the  only  legacy  in  the  will  directed  to  be  divided  be- 
tween the  four  grandchildren,  and  it  consisted  of  the  balance 
of  the  residue  of  her  estate,  after  the  payment  of  burial  eoy 
pen^es  and  medical  bills ;  and  she  restricts  the  residue  to  the 
fcwufo  or  notes  in  the  hands  of  R.  H.  Battle  and  the  one  thou- 
sand dollars  deposited  in  the  Citizens'  Bank.  It  is  evident, 
wben  she  made  the  residuary  bequest,  that  she  thought  she  had 
disposed  of  the  State  and  railroad  bonds  by  the  second  clause 
of  her  will ;  and  to  hold  that  those  bonds  fall  into  the  residue 
to  be  divided  between  her  four  grandchildren,  would  be  doing 
violence  to  the  intention  of  the  testatrix. 

The  case  lies  so  close  to  the  shadowy  lines  of  distinction  be- 
tween general  and  specific  legacies,  and  latent  and  patent  ambi- 
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guities,  that  very  little  light  is  to  be  derived  from  the  applica- 
tion of  the  technical  rules  of  construction.  But  we  find  the 
following  authorities  which  serve  to  sustain  the  construction  we 
have  given : 

In  Oallini  v.  Noble  (3  Mer.  Chan.  Rep.  690),  where  the  tes- 
tator bequeathed  all  his  money  in  the  Bank  of  England  to  his 
daughters,  it  appeared  that  he  never  had  money  in  the  bank, 
but  was  entitled  to  some  3  per  cent,  and  5  per  cent,  bank  annu- 
ities, and  it  was  held  that  the  annuities  passed.  It  was  coai- 
pared  to  the  case  of  an  incorrect  description  of  the  intended 
legatee,  and  to  the  case  where  leaseholds  have  been  held  to  pass 
under  the  devise  of  lands,  "  there  being  no  other  property  te 
answer  the  description."     {QuenneU  v.  Turner^  13  Beav.  240.) 

In  Door  v.  Oray  (1  Ves.  255),  where  a  husband  bequeathed 
to  his  wife  seven  hundred  pounds  East  India  stock,  haviug^ 
none,  but  there  were  seven  hundred  pounds  bank  stock  to  which 
his  wife  was  entitled  as  executrix,  which  he  afterwards  trans- 
ferred in  his  own  name.  Lord  Hard  wick  held  that  the  bank 
stock  should  go  to  the  widow — the  judge  being  of  opinion  that 
it  was  a  case  merely  of  error  of  description. 

In  Penticoat  v.  Zey  (J.  &  W.  207),  a  testator  bequeathed 
one  thousand  pounds  Long  annuities,  "  now  standing  in  my 
name  or  in  trust  for  me."  At  the  date  of  the  will  the  testator 
had  no  Long  annuities,  but  had  3  per  cent,  reduced  annuities, 
and  it  was  held  that  that  sum 'passed  by  the  bequest. 

These  cases,  like  that  of  the  bequest  of  the  "  white  horse  '^ 
under  the  description  of  a  black  horse,  were  evidently  sustained 
upon  the  principle  of  the  mSLximy  falsa  demonstratio  nan  nocet. 

We  do  not  think  there  was  any  error  in  the  directions  given 
by  his  honor  upon  the  point  which  constitutes  the  defendants' 
second  ground  of  exception.  It  would  be  manifestly  unjust, 
and  could  not  have  been  intended  by  the  testatrix,  that  the  leg- 
atee Lula  Swain  should  bear  any  part  of  the  expenses  of  pro- 
viding servants  for  the  other  legatees,  the  Atkins  children. 

As  to  the  third  exception,  we  are  of  opinion  his  honor's 
construction  of  the  second  item  of  the  will,  in  the  particular  of 
that  exception,  was  correct.  The  testatrix  leaves  the  legacies 
passing  by  that  item  "  to  be  equally  divided  between  the  chil- 


MoCLOSKEY  ▼.  OLEASON.  101 

<iren  of  my  deceased  daughter  E.  H.  Atkins,  receiving  the  in- 
terest only  until  after  each  becoming  of  age."  It  is  clearly  a 
^%^y  to  each  of  the  children  to  he  paid  on  his  or  her  attaining 
the  age  of  twenty-one  years,  receiving  the  interest  in  the  mean- 
time. Who  is  to  pay  the  legacies  when  the  legatees  arrive  at 
age,  and  the  interest  accruing  in  the  interim  ?  Of  course,  the 
executors.  The  fund  remains  in  their  hand  until  such  time  as 
they  can  execute  this  clause  of  the  will  by  paying  over  to  each 
l^tee  his  or  her  share  of  the  legacy,  as  they  respectively  ar- 
rive at  the  age  of  twenty-one  years. 

Our  conclusion  is,  that  the  judgment  of  the  Superior  Court 
most  be  affirmed,  except  as  to  the  directions  of  his  honor  with 
regard  to  the  disposition  of  the  State  and  railroad  bonds,  and 
we  think  in  that  there  is  error.  Our  opinion  is  that  these 
bonds  passed  by  the  second  clause  of  the  will  to  the  children  of 
Eleanor  H.  Atkins,  and  that  the  judgment  must  be  reformed  in 
conformity  to  this  opinion,  and  costs  must  be  paid  oat  of  the 
residoary  fund,  and  to  that  end  this  opinion  must  be  certified 
to  the  Superior  Court  of  Wake  County. 

Judgment  accordingly. 


The  word  "possessions ''  may  include  real  estate.  Blaisdell  v.  Hight, 
1  Am.  Prob.  B.  811.  So  may  the  woid  '*  effects.*'  Page  ▼.  Foust,  8  Id. 
438.    Bat  not  the  words  "all  my  worldly  goods,"   FarUh  r.  CJook,  «i/fo. 


McCloskby  vs.  Oleasok. 

[06  Vermoot,  264.] 

LuBILirr  OF   ADMINIOTBATOB  fob  MISAPPBOPBIATIONS  of  AGBlfT. 

An  AdouDlsfcnitor  is  liable  for  the  loss  of  the  avails  of  a  note  misappropriated  by 
t  collection  agent  chosen  by  him,  onless  he  can  show  actual  necessity  for  the 
employment,  the  nae  of  the  best  accredited  aj^ncies,  and  in  all  respects  the 
exerase  of  the  diligence  and  care  of  a  pmdent  man  in  like  circumstances. 
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AcnoH  to  construe  a  wilL 

S.  0.  SchurUefy  for  defendant. 

J.  A.  cfe  Geo.  W.  Wing^  for  plaintifb. 

Boss,  J.  The  first  question  is  in  regard  to  the  construction 
to  be  given  to  that  portion  of  the  will  of  Daniel  Carpenter,  de- 
ceased, of  whose  estate  the  defendant  is  administrator  de  bonis 
non^  cum  testamento  annexo^  which  relates  to  the  bequest  to  the 
plaintiff  wife.    It  is  as  follows : 

"After  all  my  lawful  debts  are  paid,  I  will  to  my  wife, 
Hetiann  Carpenter,  all  my  property,  both  personal  and  real ; 
but  at  her  decease  none  of  said  property  is  to  go  to  her  heirs  or 
my  heirs ;  but  it  is  to  be  economically  used  at  her  decease  in 
constructing  a  monument  for  us  both — a  family  monument.  I 
wish  said  monument  to  be  of  granite,  and  to  be  surrounded  and 
guarded  by  a  substantial  fence. 

"  I  will  that  in  case  of  my  wife's  second  marriage,  my  exec- 
utor shall  set  aside  four  thousand  dollars  for  the  purpose  of 
building  said  monument,  which  sum  is  not  to  be  expended 
for  any  other  purpose ;  but  in  case  she  does  not  marry  and 
needs  it  all  for  her  support  she  is  to  have  it." 

No  trustee  other  than  an  executor  is  named  to  manage  the 
property.  The  testator  enjoins  the  practice  of  economy  upon 
the  executor  in  the  administration  of  his  affairs ;  and  gives  him 
instructions  in  regard  to  the  construction  of  the  family  monu- 
ment. The  intention  of  the  testator,  if  directed  to  the  accom- 
plishment of  lawful  purposes,  is  to  govern  in  the  construction 
of  his  will.  That  intention  is  to  be  gathered  from  all  the  pro- 
visions of  the  will.  The  language  in  which  it  is  expressed,  un- 
less ambiguous,  is  to  receive  its  natural  and  usual  meaning.  If 
different  provisions  of  the  will  apparently  conflict,  such  con- 
struction is  to  be  given  to  them  as  will  give  effect  to  all  the 
provisions,  unless  a  clear  repugnancy  exists  between  the  differ- 
ent provisions.  General  language,  broad  enough  to  pass  the 
entire  property  of  the  legacy  to  the  legatee,  may  be  limited  in 
its  scope  and  effect  by  other  provisions  of  the  will.     (Richard^ 
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m  V.  Paige,  54  Vt.  373.)  In  Smith  v.  Bdl  (6  Pet.  68),  it  is 
held,  Ch.  J.  Marshall  delivering  the  opinion,  that  the  following 
dause  in  a  will — "Also  I  give  to  my  wife,  Elizabeth  Goodwin, 
all  mj  personal  estate,  whatsoever  and  wheresoever,  and  of 
what  nature,  kind  and  quality  soever,  after  payment  of  my 
debts,  I^acies  and  f  aneral  expenses,  which  personal  estate  I 
gire  and  bequeath  nnto  my  said  wife,  Elizabeth  Goodwin,  to 
and  for  l)er  own  nse  and  benefit  and  disposal  absolutely ;  the 
remainder  of  the  said  estate,  after  her  decease,  to  be  for  the 
use  of  the  said  Jesse  Goodwin  "—conveyed  to  the  wife  but  a 
life^tate,  and  the  reversion  to  the  son,  Jesse  Goodwin.  The 
property  bequeathed  consisted  principally  of  slaves.  Many  of 
the  eases  bearing  on  the  subject  of  construing  apparently  re- 
pugnant portions  of  wills  are  reviewed  by  the  learned  chief 
justice;  and  the  general  doctrine,  announced  and  adhered  to, 
that  the  intention  of  the  testator,  if  ascertainable  from  the  lan- 
f^aage  of  the  will,  when  applied  to  his  circumstances  and  the 
objects  of  his  bounty,  must  govern,  even  if  to  accomplish  that 
e&d  a  limitation  Uas  to  be  placed  upon  language  that  is  abso- 
lute in  terms.  Language,  apparently,  giving  the  legatee  un- 
qualified power  of  disposal,  has  frequently  been  held  to  convey 
but  a  life-estate. 

In  UpweU  V.  ffcUsei/  (1  P.  W.  651)  the  testator  directed 
**  that  such  part  of  his  estate  as  his  wife  should  leave  of  her 
subsistence  should  return  to  his  sister  and  the  heirs  of  her 
body."  The  court  observed  :  "  As  to  what  has  been  insisted 
0D,that  the  wife  had  a  power  over  the  capital  or  principal  sum, 
that  is  true,  provided  it  had  been  necessary  for  her  subsistence ; 
not  otherwise ;  so  that  her  marriage  was  not  a  gift  in  law  of 
this  trust  money.  Let  the  master  see  how  much  of  this  per- 
sonal estate  has  been  applied  for  the  wife's  subsistence ;  and 
for  the  residue  of  that  which  came  to  the  defendant,  the  sec- 
ond husband's  bonds,  let  him  account." 

In  Henderson  v.  Blackbem  (104  111.  227)  the  will  gave  to 
the  widow  "  all  my  estate,  both  real  and  personal,  to  have  and 
to  hold,  or  to  dispose  of  so  much  of  the  same  as  she  may  need, 
or  wish  to  use  during  her  life-time.  And  after  her  death,  if 
there  is  anything  left,  it  is  my  will  that  whatever  there  may  be 
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left  shall  be  divided  equally  between  "  the  testator's  son  and 
daughter,  the  parties  to  the  suit.  The  defendant  claimed  the 
whole  real  estate  by  a  deed  from  the  testator's  wife.  It  was 
held,  that  as  it  did  not  appear  that  the  conveyance  was  neces- 
sary to  supply  ^'  the  need  or  personal  use  "  of  the  widow,  it 
conveyed  no  title  to  the  defendant. 

These  are  a  few  of  the  many  cases  which  might  be  cited  in 
which  the  language  of  the  testator,  broad  enough  to  confer  abso- 
lute title  and  power  of  disposal  of  the  bequest,  upon  thel^atee 
or  devisee,  has,  by  other  portions  of  the  will,  been  limited,  and 
held  to  convey  a  less  estate.  They  serve  to  illustrate  the  prin- 
ciple that  the  intention  of  the  testator  controls  and  limits,  fre- 
quently, his  language,  which,  if  standing  alone,  would  naturally 
have  a  wider  scope,  and  be  given  a  broader  meaning.  Apply- 
ing these  principles  to  the  language  of  the  will  in  contention, 
it  is  apparent  that  the  testator  did  not  intend  to  give  to  his 
wife  his  entire  property,  with  the  right  and  power  of  dispos- 
ing of  the  same  as  she  saw  fit.  The  first  clause  of  the  bequest, 
"I  will  to  my  wife,  Heliann  Carpenter,  all  my  property, 
both  personal  and  real,"  is  the  only  one  in  which  the  lan- 
guage used  is  broad  enough  to  give  her  the  absolute  title  to 
his  estate.  But  this  clause  is  followed  by  the  qualifying 
clause,  ^^  at  her  decease  none  of  said  property  is  to  go  to  her 
heirs  or  my  heirs ;  but  is  to  be  economically  used  *  *  * 
in  constructing  a  monument."  The  construction  of  the  monu- 
ment is  left  to  his  executor.  If  the  widow  marries,  the  ex- 
ecutor is  to  set  apart  a  specified  sum  for  that  purpose.  If 
she  does  not  marry,  she  is  to  have  it  all,  only  in  case  she 
needs  it  for  her  support.  When  the  whole  will  is  considered, 
it  is  quite  manifest  that  it  was  the  intention  and  expectation 
of  the  testator  that  the  property  would  remain  in  the  hands 
of  his  executor  or  his  successor,  during  the  life  of  his  wife ; 
that  she  was  to  have  the  use  of  the  whole  property  and  so 
much  of  the  principal  as  she  might  need  for  her  support, 
even  if  it  absorbed  the  entire  estate,  if  she  remained  unmar- 
ried ;  but  so  much  of  it  as  should  not  be  needed  for  her  sup- 
port was  to  be  used  by  the  executor  in  constructing  a  monu- 
ment *'for  us  both,"  in  the  language  of  the  will.     In  case 
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fihe  remarried,  she  was  to  have  the  ase  of  the  entire  estate 
daring  her  life,  and  the  excess  of  the  principal  above  four 
thousand  dollars.  The  estate  has  never  been  passed  to  the 
possession  of  the  plaintiff  wife.  She  has  remarried.  It  has 
become  the  duty  of  the  defendant  to  "  set  aside  four  thou- 
sand dollars  for  the  purpose  of  building  said  monument,  which 
snin  id  not  to  be  expended  for  any  other  purpose,"  and  to  pay 
the  balance  of  the  principal  to  the  plaintiff  wife ;  and  also  to 
pay  the  income  of  the  four  thousand  dollars  annually  to  her 
during  her  natural  life.  The  testator,  doubtless,  was  aware 
that  in  case  she  remarried,  her  support  would  legally  be  cast 
npon  her  second  husband,  and  that  the  necessity  for  using  any 
of  the  principal  for  that  purpose  would  cease.  There  is  not  a 
fall  sentence  in  the  will  that  gives  the  wife,  unqualifiedly, 
the  testator's  property  or  any  portion  of  it,  except  the  excess 
above  four  thousand  dollars  in  case  she  remarries.  To  the  first 
clause  of  the  bequest,  in  which  the  broadest  language  is  used, 
there  is  attached  the  qualification  that  none  of  it  shall  descend 
to  her  heirs,  nor  the  testator's  heirs ;  but  it  shall  be  used  for  a 
specific  purpose.  The  last  clause  of  the  bequest,  "  in  case  she 
does  not  marry,"  conditions  her  right  to  use  the  principal,  or 
any  portion  of  it,  upon  the  existence  of  a  necessity  that  it 
should  be  so  used  to  furnish  her  a  support.  The  condition 
that  if  the  widow  remarried  she  should  forfeit  all  right  to 
have  four  thousand  dollars  of  the  legacy  used  for  her  support, 
although  she  might  be  in  necessitous  circumstances,  was  one 
that  the  testator  had  a  legal  right  to  make.  (2  Jar.  Wills, 
M)  n.  2,  and  cases  cited.)  The  four  thousand  dollars,  the 
conditional  right  to  have  which  used  for  her  snpport,  if 
Deeded  for  that  purpose,  on  her  remarriage,  was  set  apart  for 
^  specific  purpose.  There  was,  therefore,  a  gift  over  as  to 
that  sum;  and  the  condition  subsequent  in  regard  to  the  re- 
iii^age,  could  not  be  r^arded  on  the  somewhat  question- 
able authorities,  in  terrorem  only.  (2  Jar.  Wills,  supra;  Par- 
WW  v.  WinsUm^  6  Mass.  169 ;  Doe  v.  Freeman^  1  Term, 
389. 

Another  contention  is,  whether  the  defendant  is  to  account 
'or  the  one  thousand  dollars  lost  through  Dr.  Richardson.    The 
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main  facts  bearing  upon  this  contention  are,  that  Dr.  Bichard- 
son  formerly  resided  at  Montpelier,  and  was  a  man  of  good  re- 
pate,  both  financially  and  as  a  man  ;  that  he  was  named  by  the 
testator  as  his  executor  and  dniy  qualified  and  acted  for  several 
years,  but  removed  to  Winona,  Minnesota,  whereupon  he  re- 
signed, and  the  defendant  was  appointed  SLdministrBioTdebonis^ 
When  he  settled  his  account  he  passed  over  to  the  defendant  a 
note  for  $1,900,  secnred  by  mortgage  on  land  near  Winona. 
This  was  in  December,  1867,  and  the  note  matured  May  20thy 
1870.  The  defendant,  at  once  upon  receiving  it,  placed  the 
note  in  the  hands  of  Dr.  Richardson  for  collection.  The  money 
due  thereon  was  paid  to  him  on  the  maturity  of  the  note.  In 
the  August  following,  Dr.  Bichardson  sent  the  defendant  the 
amount  collected  by  him  except  $1,000,  for  which  he  offered  to 
give  to  the  defendant  a  good  note  secured  by  mortgage  bearing 
twelve  per  cent,  interest.  The  defendant  declined  the  note, 
asked  for  payment,  preferring  to  invest  the  $1,000  east.  In 
August,  1872,  the  defendant  consulted  Joseph  A.  Prentiss,  a 
lawyer  at  Winona,  who  advised  him  that  he  considered  Dr. 
Richardson  good,  but  that  he  had  his  property  locked  up  in 
real  estate  which  was  not  then  salable,  and  advised  against 
bringing  a  suit.  He  also  consulted  H.  D.  Morse,  a  business 
man  of  Winona,  in  January,  1874,  and  sought  to  collect  the 
$1,000  through  him.  He  replied  that  he  looked  upon  Dr. 
Richardson  as  responsible,  and  that  he  thought  the  claim 
could  be  collected  in  time  without  suits  or  costs ;  and  in  a  sub- 
sequent letter  doubted  if  the  doctor  could  give  satisfactory  se- 
curity, and  asked  for  further  instructions.  Dr.  Richardson  died 
in  the  summer  of  1874.  The  claim  was  proved  against  his  es- 
tate, but  nothing  received  thereon.  The  defendant  also  re- 
ceived in  1,873  two  letters  from  Dr.  Richardson,  in  which  he 
promises  to  pay  as  soon  as  he  could,  and  states  that  he  has 
a  large  amount  of  real  estate,  which  was  slowly  appreciating, 
but  that  money  was  tight  and  it  was  difficult  to  realize  upon 
it ;  and  in  the  last  letter  he  states  that  he  had  been  sending 
money  east  to  parties  whose  needs  seemed  to  him  to  be 
greater  than  the  Carpenter  estate,  but  that  times  were  look- 
ing better,  and   that  he  should  begin  in  September  to  send 
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him  money,  monthly,  as  he  made  collections.  This  lietter  is 
dated  Angnst  25th,  1873.  These  letters  were  pat  in  evidence 
by  the  defendant.  On  this  contention  the  masters  say :  ^^  We 
find  that  Gleason,  in  the  matter  of  the  collection  of  the  $1,900 
note,  and  that  part  thereof  that  was  finally  lost,  acted  in  good 
Mth,  and  on  his  best  jndgment,  and  with  ordinary  care  and 
prudence." 

On  these  facts  has  the  defendant  legally  accounted  for  the 
11,000,  or  shown  that  it  was  lost  without  his  fault  ?  He  in- 
sists that  the  burden  is  upon  the  orator,  to  show  that  the  loss 
was  occasioned  by  his  faidt.  As  a  general  proposition  this  is 
true.  They  show  that  he  received  a  good  note,  secured  by 
mortgage,  which  was  paid  at  maturity  to  him,  or  his  agent. 
Showing  this,  it  is  incumbent  on  the  defendant  to  give  a  legal 
excuse  for  not  having  the  money  received  on  the  note ;  in  other 
words,  to  account  for  the  note,  and  the  money  collected  there* 
on.  His  excuse,  in  substance,  is,  that  nearly  three  years  before 
it  was  due  he  gave  the  note  to  Dr.  Eichardson  for  collection ; 
that  he  collected  it,  and  appropriated  $1,000  of  it  to  his  own 
use,  without  the  consent  and  against  the  will  of  the  defend- 
ant ;  and  that  he  continued  so  to  hold  it,  for  more  than  four 
years,  without  suit,  and  so  far  as  is  found,  without  any  special 
effort  to  recover  it  except  by  writing  an  occasional  letter,  until 
Mr.  Prentiss  was  applied  to  in  August,  1872.  It  is  not  found, 
nor  shown,  that  he  was  authorized  to  enforce  collection.  It  is 
found  that  the  defendant  sought  to  collect  the  $1,000  by  Mr. 
Morse  early  in  1874.  It  is  contended  that  the  finding  of  the 
masters  that  the  defendant  *^  acted  in  good  faith,  and  on  his 
best  jndgment,  and  with  ordinary  care  and  prudence,*'  is  a  le- 
gal excuse.  But  we  apprehend,  that  lying  back  of  this  finding, 
are  the  questions,  when  and  under  what  circumstances  an  exec- 
utor, or  administrator,  may  properly  part  with  property,  as  evi- 
dences of  property  of  the  estate?  and  how  far,  and  when,  is  he 
responsible  for  the  default  or  misfeasance  of  the  person  to 
whom  he  intrusts  a  portion  of  the  property  of  the  estate  for  a 
particular  purpose?  The  answer  to  be  given  to  these  questions 
is  important  to  the  defendant,  to  the  orators,  to  the  trustees 
and  cestuis  que  trusty  generally.    So  far  as  we  are  aware,  they 
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are  now  first  presented  for  the  decision  of  this  court.  We 
have  endeavored  to  give  them  the  carefnl  consideration  which 
their  importance  deserves.  The  defendant  held  this  debt  to 
collect  for  the  estate  when  due.  Persons  undertaking  to  col- 
lect debts^  as  a  general  proposition,  are  responsible  for  the 
negligence,  misdoings,  and  defaults  of  their  agents,  or  attor- 
neys, in  making  the  collections  and  paying  over  the  money. 
(Whar.  Neg.  §§  533,  n.  6,  763,  n.  3 ;  Whar.  Ag.  §§  275,  276, 
644,  n.  6 ;  FUyyd  v,  NaugU,  3  Atk.  66S  ;  WhUney  v.  Mm^.  U. 
Ex.  Co.  104  Masfe.  152 ;  Ain.  Ex.  Co,  v.  Haise,  21  Ind.  4  ; 
Riddle  v.  HoffmmCs  Ex.  ZY.&,  W.  [Pa.]  224 ;  Simmans  v. 
jRoaSj  31  Beav.  1 ;  Bradstreet  v.  Everaon^  72  Penn.  St.  134, 
and  cases  cited  in  the  opinion  by  Agnew,  J.)  He  clearly  shows 
that  collection  agencies  and  attorneys  who  receive  a  debt  for 
collection,  and  who  intrust  the  collection  thereof  to  a  sub- 
agent,  or  another  attorney,  are  responsible  for  the  misapplica- 
tion of  the  money  collected  by  such  sub-agent  or  other  attor- 
ney. A  distinction  is  made  in  the  cases  between  receiving  a 
debt  for  collection,  and  receiving  it  to  forward  for  collection. 
In  the  latter  case  he  is  not  responsible,  if  he  has  used  due  dili- 
gence, care  and  prudence  in  selecting  a  reliable,  skillful  and  re- 
sponsible sub-agent  or  other  attorney  to  whom  he  forwards  the 
claim  for  collection.  But  he  must,  to  exonerate  himself,  exer- 
cise this  degree  of  diligence,  care  and  prudence  in  making  the 
selection  at  the  time  he  forwards  the  claim.  1  Perry  on  Trusts 
states  the  same  doctrine  as  applicable  to  trustees  and  execu- 
tors. Sec.  441 :  '^  But  if  a  trustee  employs  an  agent  and  the 
agent  steals  or  appropriates  the  property  intrusted  to  him, 
the  trustee  will  be  held  responsible ;  that  is,  the  trustee  is 
not  responsible  for  the  crimes  of  strangers,  but  is  responsible 
for  the  criminal  acts  of  agents  employed  by  him  about  the 
trust  fund." 

Sec.  444.  *  *  *  "  Or  if  they  (the  trustees)  place  their 
papers  and  receipts  in  the  hands  of  their  solicitor,  so  that  he 
can  receive  their  money,  and  misapply  it,  or  if  the  money  is 
so  paid  into  bank  that  it  may  be  drawn  out  upon  the  check  of 
one  trustee  and  misapplied,  *  *  *  or  if  the  money  is  left 
improperly  or  unadvisedly  in  the  hands  of  a  co-executor  or  co- 
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trofitee  bo  that  he  has  an  opportunity  to  misapply  it ;  all  the 
trustees  will  be  responsible  for  any  loss  that  may  occnr  to  the 
trust  fond,  so  trustees  are  liable  for  the  attorneys  and  solicitors 
whom  they  employ." 

8ec.  463.  ^^  Trustees  must  personally  see  to  it  that  the  se- 
cority  is  forthcoming  upon  parting  with  the  money ;  as  when 
they  allowed  their  solicitor  to  receive  the  money  upon  repre- 
sentation that  the  mortgage  was  ready,  and  there  was  no  mort- 
gage, and  the  solicitor  misapplied  the  money,  the  trustees  were 
held  liable  to  make  up  the  loss ;  when  money  is  paid  in  to  a 
banker  or  broker,  for  investment,  the  trustees  must  see  that 
the  investment  is  made  at  once  and  the  securities  taken  in 
proper  form,  or  they  will  be  liable  for  any  loss  that  may  hap- 
pen, or  when  money  is  suffered  to  remain  in  the  hands  of  third 
persons  nnneoessarily  and  a  loss  happens,  the  trustees  must 
make  it  up." 

The  principles  thns  announced  are  supported  by  the  cita- 
tion of  numerous  authorities,  as  shown  in  the  note.  A  brief 
ezamination  of  some  of  those  cited,  will  show  more  clearly  the 
groands  and  extent  of  the  responsibility  of  trustees  for  the  neg- 
ligence and  misdoings  of  their  solicitors. 

In  Ohost  V.  Waller  (9  Beav.  497),  by  a  marriage  settlement 
trustees  held  property  with  power  to  sell  and  invest  the  pro- 
ceeds for  certain  trusts  in  which  the  wife  finally  became  sole 
eedui  que  tmH.  The  wife  and  trustee  joined  in  a  sale  of  the 
estate,  but  the  trustee  alone  receipted  for  the  purchase-money. 
He  handed  the  conveyance  to  the  solicitor  of  the  wife,  who 
completed  the  sale,  received  and  retained  the  purchase-money, 
which  was  lost  by  his  subsequent  bankruptcy.  Lord  Langdale, 
Master  of  the  Rolls,  says :  *'  Cases  of  this  kind  where  the  court 
has  to  determine  which  of  the  two  innocent  parties  is  to  sus- 
tain a  loss,  must  be  attended  with  great  hardship.  *  ♦  ♦ 
Here  the  trustees,  being  asked  to  execute  the  conveyance  and 
ogn  the  receipt,  did  it  accordingly,  and  placed  the  conveyance 
in  the  hands  of  Osbaldston.  By  that  means  they  enabled  him 
to  r^ieive  the  purchase-money.  *  *  *  I  am  of  opinion 
that  the  money  which  they  enabled  him  to  receive  was  subject 
to  such  trusts  as  might  arise  from  the  settlement,  and  that  the 
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trostees  became  liable,  for  thej  authorized  the  payment  of  the 
money  to  him.  instead  of  taking  possession  of  it  and  investing 
it  on  the  trast  of  the  settlement." 

Rowland  v.  With&rden^  3  Macn.  &  G.  568.  In  1838,  the 
trustees  sold  some  of  the  trust  property  and  paid  the  suai  real- 
ized to  their  solicitor  to  be  invested  on  mortgage.  He  nsed 
the  money,  but  represented  he  had  made  the  investment,  and 
paid  to  the  cestui  que  trust  as  for  the  interest  received  on  the 
investment  to  1847,  when  the  trustees  first  learned  no  in  vest- 
ment had  been  made.  The  vice-chancellor  dismissed  the  bilL 
Lord  Chancellor  Truro  reversed  this  decision,  saying :  ^^  Ab 
to  the  liability  of  the  trustees,  I  entertain  no  doubt.  The 
short  result  of  the  case  is,  that  the  trustees,  instead  of  them- 
fielves  seeing  to  the  investment  of  the  trust  fund,  del^;ated  that 
duty  to  their  solicitor,  who  misapplied  the  money." 

Banbury  v.  KirUand,  6  Eng.  Ch.  (3  Sim.)  265.  Trustees 
in  a  marriage  settlement  had  power  to  change  the  securities 
with  the  consent  of  the  wife.  On  her  application  two  of  the 
trustees  executed  a  power  of  attorney  to  the  third,  who  with 
his  partners  was  the  solicitor  of  the  wife,  authorizing  him  to  sell 
some  stocks  and  invest  the  proceeds  in  a  5  per  cent,  mortgage, 
which  he  represented  he  had  an  opportunity  to  do.  The  co- 
trustees gave  the  authority  without  making  inquiry  into  the 
matter.  The  third  trustee,  solicitor  of  the  wife,  sold  the  stocks, 
applied  the  proceeds  to  his  own  use,  paid  the  interest  as  of  a 
5  per  cent,  mortgage  two  or  three  years  and  absconded.  His 
CO- trustees  were  held  liable,  the  vice-chancellor  saying :  "  The 
trustees  in  this  case  have  been  guilty  of  most  culpable  negli- 
gence," on  the  ground  that  they  had  trusted  to  the  represen- 
tation of  the  wife  and  the  absconding  trustee  without  giving 
their  personal  attention  to  the  matter. 

Beatock  v.  FloyeVy  L.  R.  1  Eq.  26.  The  trustee,  having 
trust  funds  paid  in,  handed  them  to  the  solicitor  to  invest. 
The  solicitor  was  of  good  repute  and  large  practice,  and  amongst 
many  other  ofiices  held  that  of  steward  of  the  manor  of  Bererly 
Water  Towns.  He  professed  to  invest  the  sum  on  a  mortgage 
of  certain  copyholds  of  that  manor,  and  handed  the  trustee  a 
bundle  of  papers  which  showed  the  investment,  complete  with 
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the  exception  of  the  receipt,  of  the  tenant  cf  the  copyhold 
estate  mortgaged  for  the  money  advanced.  The  interest  was 
paid  for  ten  years  to  the  cestui  que  trust  through  the  solicitor, 
apparently,  but  really  by  him,  when  he  died.  The  other  facts 
appear  sofficiently  in  the  foUowlDg  extract  from  the  opinion  by 
Sir  J.  Eomilly,  M.  K. : 

*'*'  The  case  is  too  clear  for  argument ;  the  liability  of  the 
trostee  is  a  matter  of  every-day  occnrrence  in  the  court.  If 
the  tmstee  had  handed  the  £400  to  his  solicitor,  and  he  had 
not  invested  it  at  all,  but  simply  retained  it  for  his  owd  use, 
there  could  be  no  doubt  of  the  trustee's  liability.  It  was 
argued,  however,  that  the  criminal  act  of  the  solicitor  made 
a  difference.  Now,  what  took  place  was  this :  the  solicitor, 
being  steward  of  a  manor,  fabricated  (the  act  did  not  amount 
to  a  forgery)  a  surrender  of  actual  copyholds  by  an  actual 
tenant  on  the  rolls,  bnt  he  did  not  give  to  his  client  a  re- 
ceipt for  the  money  to  secure  which  the  surrender  purported 
to  be  made,  and,  on  reference  to  the  court  rolls,  the  whole 
thing  is  found  to  be  a  fiction.  *  *  ♦  This  is  simply  the 
case  of  a  person  employing  his  servant  to  do  an  act,  and 
the  servant  deceiving  him,  and  any  loss  so  occasioned  must 
fall  on  the  employer,  and  not  on  the  cestui  que  trust  Of 
two  innocent  persons,  therefore,  one  of  whom  must  suffer  by 
the  wrongful  act  of  the  solicitor,  the  loss  must  fall  on  the 
trustee  who  employed  him,  and  did  not  take  all  the  precautions 
he  might  have  taken  against  being  deceived.  The  fund  must 
be  replaced  with  interest  at  four  per  cent." 

Hapgood  v.  Parkin^  L.  R.  11  Eq.  74.  The  investment  was 
made  by  the  solicitor  of  the  trustee  in  1857.  He  had  an  ab- 
stract of  the  mortgage  premises  to  1855.  He  did  not  require 
a  fresh  abstract,  but  trusted  to  the  statement  of  the  solicitor  for 
the  other  party,  that  no  mortgage  had  been  placed  upon  the 
premises  in  the  meantime. 

Lord  Romilly,  M.  R  "  This  case  involves,  to  some  extent, 
a  question  of  very  considerable  importance,  which  broadly 
stated,  and  without  qualification,  is  shortly  this :  If  trustees 
are  defrauded,  and,  by  reason  of  the  fraud  practiced  upon 
them,  lose  port  of  the  trust  estate,  does  the  loss  fall  upon  them 
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or  upon  the  cestui  que  trust  f  In  Eames  v.  HicJcson  I  held 
that,  if  a  person  obtained  trust  property  from  trustees  by 
means  of  forgery,  the  loss  fell  on  them,  and  not  on  the  cestui 
que  trust.  Here  the  trustees  advanced  trust  money  on  a  prop- 
erty sufficient  to  cover  the  mortgage,  if  it  were  a  first  mort- 
gage, the  fact  of  the  existence  of  a  prior  mortgage  was  care- 
fully concealed  from  them.  *  ♦  *  The  question  is,  on 
whom  does  the  loss  fall?  First,  it  is  material  to  consider 
the  course  pursued  by  the  solicitor  of  the  trustees.  It  is  true 
his  conduct  is  not  theirs,  but  he  is  appointed  by  them,  he  is 
their  agent  for  the  management  of  the  affairs  of  the  trust, 
and  if  he  misconducts  himself  through  ignorance,  or  negli- 
gence, or  willfully,  he  is  answerable  to  the  trustees,  and  they 
cannot,  in  my  opinion,  throw  any  of  the  loss  thereby  occa- 
sioned upon  their  cestui  que  trust.  *  *  *  But  trustees  are 
bound  to  employ  competent  persons,  and  if  they  do  not,  the 
loss  must  fall  upon  them.  *  ♦  *  Without  evidence  and 
without  inquiry,  they  advance  the  money  at  once,  obtaining 
only  a  second  mortgage.  *  *  *  i  jxbq  the  expreBsion^ 
^  they  do  thisy  because  it  is  exactly  the  same,  if  it  be  done 
by  the  trustees  themselyes  personally,  or  by  an  incompetent 
or  negligent  agent.  They  must,  therefore,  bear  the  loss,  and 
not  the  cestuis  qus  ^ust^  whom  they  were  appointed  to  pro- 
tect." 

These  cases  are  recognized  and  approved  in  2  Lead.  Cas. 
Eq.  part  2d,  pp.  1756, 1766,  1767. 

In  3  Will.  Ex.  (6th  Am.  ed.)  p.  1921  (1817),  the  learned 
author  states  the  same  doctrine.  He  says :  ^^  Generally  speak- 
ing, if  an  executor  appoints  another  to  receive  the  money  of 
his  testator,  and  he  receives  it,  it  is  the  same  thing  as  if  the  ex- 
ecutor himself  had  actually  received  it,  and  will  be  assets  in 
his  hand  ;  and  consequently  appointing  another  to  receive,  who 
will  not  pay,  is  devastavitJ^  (See  authorities  cited  in  note  e.} 
There  are  two  authorities  in  that  note  which  apparently  hold 
that  an  administrator,  who  in  good  faith  employs  an  agent  in 
another  State  to  collect  a  debt  due  the  estate,  will  not  be  held 
for  the  appropriation  by  the  agent  of  the  funds  collected  to  his 
own  use.    The  case  of  Christy  v.  McBride  (2  111.  75)  I  have 
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not  examiDGd.  Bnt  Ragner  v.  PearsaU  (3  Johns.  Ch.  578), 
there  cited,  was  placed  by  Chancellor  Kent  npon  the  peculiar 
circun[i8taiice8  of  the  case.  The  execntor,  whose  estate  was 
attempted  to  be  holden  in  his  life-time,  placed  certain  claims, 
which  he  held  as  such  executor,  in  the  hands  of  an  attorney 
for  collection.  The  claims  were  good  and  well  secured.  Noth- 
ing was  collected  daring  the  life  of  the  executor.  Some  years 
after  the  attorney  collected  and  appropriated  the  money  to  his 
own  use  and  became  insolvent.  Those  interested  in  the  estate 
made  no  move  to  close  it,  until  long  after  the  misappro- 
priation by  the  attorney,  and,  having  obtained  a  judgment 
against  the  attorney,  brought  the  bill  against  the  executors 
and  heirs  of  the  original  executor  twelve  years  after  his 
death.  As  the  loss  did  not  arise  during  the  life  of  the  execu- 
tor, and  considering  the  delay  of  those  interested  in  the  estate, 
in  moving  to  close  it  up,  the  learned  chancellor  held,  that  the 
execators  and  heirs  of  the  original  executor  were  not  liable  for 
the  default  of  the  attorney.  This  decision  rests  upon  the  pe- 
culiar facts  of  the  case,  and  does  not  contravene  the  general 
doctrine. 

The  leading  cases  in  Equity,  st^pra^  1758,  and  Williams' 
Ex.  supray  1923  (1^10),  give,  as  the  result  of  ail  the  best  au- 
thorities on  the  subject,  the  opinion  of  Lord  Cottenham  in 
Claugh  V.  Bond  (3  Myl.  &  Or.  496 ;  s.  o.  8  Sim.  594),  in  which 
he  says :  ^^  Although  a  personal  representative,  acting  strictly 
within  the  line  of  his  duty,  and  exercising  reasonable  care,  and 
diligence,  will  not  be  responsible  for  the  failure,  or  deprecia- 
tion, of  the  fund  in  which  any  part  of  the  estate  may  be  in- 
vested, or  for  the  insolvency,  or  misconduct  of  any  person  who 
may  have  possessed  it ;  yet  if  that  line  of  duty  be  not  strictly 
pursued,  and  an}'  part  of  the  property  be  invested  by  such  per- 
sonal representative  in  funds  or  securities  not  authorized,  or 
be  put  within  the  control  of  persons  who  ought  not  to  be  in- 
trusted with  it,  and  a  loss  be  thereby  eventually  sustained, 
each  personal  representative  will  be  liable  to  make  it  good, 
however  unexpected  may  be  the  result,  however  little  likely  to 
arise  from  the  course  adopted,  and  however  free  such  conduct 
may  be  from  any  improper  motive.  Thus,  if  he  omit  to  sell 
Vol.  rv.— 8 
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property  when  it  onght  to  be  sold,  and  it  be  afterwards  lost, 
without  any  fault  of  his,  he  is  liable  {Phillips  v.  Phillips^ 
Free.  C.  C.  11) ;  or,  if  he  have  money  due  upon  personal  secu- 
rity, which,  though  good  at  the  time,  afterwards  fails  {Powell 
V.  Eoana^  5  Ves.  839 ;  Tebbs  v.  Carpenter ^  1  Madd.  290). 
And  the  case  is  stronger  if  he  be  himself  author  of  the  im- 
proper investment,  as  upon  personal  security  or  an  unauthor- 
ized fund.  Thus,  he  is  not  liable  upon  a  proper  investment  in 
the  3  per  cents,  for  the  loss  occasioned  by  the  fluctuations  of 
that  fund  {Peat  v.  Crane^  2  Dick.  499,  n.) ;  but  he  is  for  the 
fluctuations  of  any  unauthorized  fund  {Hanccm  v.  Allen,  2 
Dick.  498 ;  Bowe  v.  Earl  of  Dartmouth,  7  Ves.  137-150). 
So,  when  the  loss  arises  from  the  dishonesty  or  failure  of  any 
•one  to  whom  the  possession  of  part  of  the  estate  has  been  in- 
trusted, necessity,  which  includes  the  regular  course  of  busi- 
ness in  administering  the  property,  will  in  equity  exonerate 
the  personal  representative.  But  if,  without  such  necessity,  he 
be  instrumental  in  giving  to  the  person  failing  possession  of 
any  part  of  the  property,  he  will  be  liable,  although  the  person 
possessing  it  be  a  co-executor  or  co-administrator  {Langford  v. 
Casgoyne,  11  Ves.  333 ;  Lord  Shvplfyrooh  v.  Lord  Einohinhrook, 
11  Ves.  262 ;  16  Ves.  477 ;  Underwood  v.  Stevens,  1  Mer. 
712).'' 

These  decisions  and  annunciation  of  principles  are  but  a 
fuller  exemplification  of  what  is  set  forth  in  the  decisions  of 
this  court,  as  the  diligence,  care  and  prudence  which  a  prudent 
man  would  exercise  under  like  circumstances.  {Holmes  v. 
Bridyman,  37  Vt.  28;  Spaulding  v.  Wakefield^ s  Est' &Z  Vt. 
€60 ;  Barney  v.  Parsons,  54  Vt.  623.)  They  require  the  per- 
sonal attention,  and  active  intervention  of  an  executor  in  the 
possessioii,  protection,  security,  eolle^on  and  management  of 
the  estate.  The  result  most  favorable  to  the  defendant,  to 
be  deduced,  is,  that  an  executor  cannot  turn  the  discharge  of 
any  of  his  duties  in  that  behalf  over  to  third  persons,  ex- 
cept from  actual  necessity,  without  making  himself  liable  for 
their  negligence,  misconduct,  and  misapplication  of  any  part 
of  the  estate,  by  which  a  loss  results  to  the  estate,  and,  when 
an  actual  necessity  arises  for  the  employment  of  another,  he  is 
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bonnd  to  select  and  use  the  beet  accredited  agencies,  and  to  use 
vigilance  and  pmdence  in  selecting  the  agencj  to  be  used,  and 
make  the  selection  at  the  time  the  necessity  arises.     When  he 
intrusts  the  discharge  of  any  of   these  duties  to  another,  in 
case  of  a  loss  arising  therefrom,  if  he  would  exonerate  him- 
self, he  takes  the  burden  of  showing  the  existence  of  an  actual 
necessity  for  employing  such  third  person,  in  the  matters  of 
the  trust,  and  that  he  has  used  this   measure  of   vigilance, 
care  and  prudence  in  making  the  selection.     This  is  as  it 
should  be.    He  is  selected  for  his  supposed  fitness  for  a  care- 
ful discharge  of  the  duties  of   the  trust,  and  gives  security 
therefore.    Without  showing  such  actual  necessity  and  such 
careful  selection,  he  cannot  be  heard  to  say,  ^^  I  turned  the 
discharge  of  a  part  of  my  duties  over  to  an  agent,  and  he 
has  misapplied  the  funds,  or  they  have  been  lost  through  his 
negligence."    Without  showing  such  actual  necessity  for  using 
the  services  of  another,  and  such  care  in  his  selection,  such 
agent  is  the  chosen  agent  of  the  executor,  or  administrator, 
his  hand  in  executing  the  trust,  answerable  to  him  alone,  and 
he  is  answerable  over  to  the  estate  for.  any  lo8S  sustained  by 
the  employment.    There  would  be  no  safety  for  estates  upon 
any  other  basis.     The  careful  inquiry  into  the  fitness  of  the 
person  proposed,  his  selection  and  appointment,  and  the  re- 
quirement of  security  for  the  faithful  performance  of  the  du- 
ties of  the  appointment,  might  as  well  be  dispensed  with,  if 
he  can,  at  pleasure,  turn  the  discharge  of  the  duties  over  to 
agents  and  attorneys,  and  shield  himself  from  responsibility 
for  their  misdeeds  and  negligence,  in  the  discharge  of  duties 
cast  by  the  appointment  upon   him  personally.      Applying 
these  principles  to  the  facts  of  the  case  at  bar,  no  necessity  is 
shown  for  intrusting  the  collection  of  the  note,  which  was  ' 
good  and  well  secured,  to  Dr.  Richardson  nearly  three  years 
before  the  note  fell  due,  nor  is  any  actual  necessity  shown  for 
intrusting  it  to  any  one.     It  is  true,  the  debtor  and  security 
were  in  Minnesota.    But  it  is  not  shown  why  the  defendant 
might  not  have  collected  the  note  himself,  and  if  not  himself, 
through  the  usual  accredited  business  agencies  of  banks  or  ex- 
press companies.     By  selecting  his  agent  nearly  three  years  in 
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advance  of  any  occasion  to  use  him,  and  parting  with  the  pos- 
session  of  the  note,  the  defendant  precluded  a  careful  inquiry 
into  the  financial  standing  and  fitness  of  Dr.  Bichardson  for 
the  discharge  of  the  duty,  when  the  note  fell  due.    In  this,  at 
least,  there  was  a  departure  from  the  strict  line  of  his  duty,  in 
the  employment  of  some  one  other  than  the  usual  accredited 
business  agencies  to  make  the  collection  he  admitted.     The 
masters  have  made  no  finding  in  regard  to  whether  the  de- 
fendant used  due  diligence  to  recover  the  $1,000,  eventually 
lost,   unless  included  in  the  words   ^'  ordinary  care  and  pru- 
dence."   We  do  not  think  that  this  amounts  to  such  a  finding, 
and  that,  in  allowing  Dr.  Richardson  to  hold  the  money,  in 
defiance  of  right,  without  suit  for  four  years,  and  for  two 
years  without  applying  to  any  one  to  aid  or  advise  him  in  re- 
gard to  the  circumstances  and  intentions  of  Dr.  Bichardson, 
showed  any  such  activity  by  the  defendant,  in  attempting  to 
recover  the  $1,000,  as  amount  to  due  diligence.     The  defend- 
ant had  refused  Dr.  Bichardson,  as  a  debtor,  and  his  proffered 
security.    He  decided  that  its  recovery  from  him  was  neces- 
sary.    In  the  language  of  Mr.  Perry,  in  his  work  on  Trusts 
(vol.  I,  §  440),  where  a  collection  is  necessary,  ^^It  is  not 
enough  for  the  executor  to  apply  for  payment  through  an  at- 
torney ;  he  must  follow  the  collection  actively  by  legal  pro- 
ceedings, unless  he  can  show  that  such  proceeding  would  have 
been  futile  and  vain."    He  has  not  shown,  nor  have  the  mas- 
ters found  that  active  legal  proceedings  would  have  failed  to 
have  realized  the  money.    All  the  communications  from  Dr. 
Richardson,  Mr.  Prentiss,  and  Mr.  Morse,  show  the  contrary. 
When  an  agent  uses  the  money,  and  refuses  to  pay  it,  on  de- 
mand, without  asserting  any  right  in  himself  to  retain  it,  the 
indications  are  unfavorable  for  realization,  unless  most  active, 
immediate  measures  are  used,  for  its  recovery.    Delay  under 
such  circumstances  is  negligence.      In   this  also,  we  think, 
the  defendant  has  failed  to  show  the  existence  of  any  such 
state  of  facts  as  will  exonerate  him  from  responsibility  for  the 
loss. 

But  it  is  said,  in  argument  by  the  defendant's  counsel,  that 
this  court  is  not  inclined  to  hold  trustees  to  the  full  measure 


MoCLOSKEY  t.  GLEASON.  IIT 

of  liability  established  by  the  courts  of  England,  and  by  most 
of  the  State  courts  of  last  resort,  and  in  evidence  of  this  con- 
tention he  cites  the  decision  of  this  conrt  in  Barney  v.  Par- 
sonsj  54r  Yt.  623.  While,  under  the  circumstances  of  that 
case,  the  defendant  was  not  held  liable  because  he  loaned  a 
small  amount  of  his  wards'  money  on  personal  security,  the 
learned  judge  who  gave  the  opinion,  gave  special  warning  that 
it  was  not  intended  ^^  to  abate  in  the  least  from  the  strict  and 
rigid  requirements  of  the  fiditciary  in  regard  to  the  cestui  que 
trust;  or  impair  in  any  degree  the  protection  which  the  law 
throws  about  him."  No  inclination  is  shown  to  cut  loose  from 
the  safeguards  and  well  settled  rales  which  have  been  judicially 
established  for  the  protection  of  trust  estates  and  to  launch 
npon  the  open  sea  of  speculation  and  peculation  which  some 
trustees  and  their  agents  have  brought  to  the  management  of 
trust  property.  It  may  be  a  hardship,  in  this  case,  to  compel 
the  defendant  to  make  good  the  loss  incurred  through  his  agent 
Dr.  Richardson,  a  man  who  is  shown  to  have  enjoyed  the  con- 
fidence of  the  testator  when  alive ;  but  the  well  established 
roles  governing  the  management  of  trust  estates  cannot  be  re- 
laxed for  that  reason. 

Parol  evidence  was  properly  admitted  by  the  masters  to 
show  that  there  were  $50  less  due  on  the  Blackwell  note,  by 
reason  of  an  unendorsed  payment  made  to  the  testator,  than 
was  shown  by  his  receipt  to  Richardson,  with  the  amount  of 
which  he  was  charged  by  the  Probate  Court.  He  was  entitled, 
when  called  upon  to  account  for  the  trust  property  which  he 
had  received  from  the  former  executor,  to  show  by  parol  testi- 
mony that  one  of  the  notes  received  by  him  had  been  partially 
paid  to  the  testator,  though  no  endorsement  of  the  payment  had 
been  made,  and  for  that  reason  he  could  not  realize  the  face 
value  of  the  note.  The  correctness  of  the  record  of  the  Pro- 
bate Court  was  not  involved  in  the  trial  of  this  issue,  nor  did 
the  testimony  offered  have  a  tendency  to  impeach  that  record. 
Admitting  that  record  and  his  receipt  to  be  correct,  the  ques- 
tion at  issue  was,  how  much  could  the  defendant  realize  on  that 
note,  when  the  unendorsed  payment  was  shown  to  exist  ?  He 
was  to  be  charged  with,  and  account  for,  whatever,  in  the  exer- 
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cise  of  due  care,  prudence,  and  diligence,  he  could  realize  from 
the  Blackweil  note,  and  no  more. 

The  defendant  mingled  the  trust  estate  with  his  own,  made 
no  separate  investment,  and  kept  no  separate  account  of  the 
same,  nor  of  the  interest  received  thereon.  He  thereby  made 
himself  the  debtor  of  the  estate.  When  he  paid  anything" 
thereon  to  the  cesPui  que  trusty  he  paid  so  much  of  his  own 
debt.  He  was  chargeable  with  the  highest  legal  rate  of  inter- 
est on  the  money  so  intermingled,  and  can  be  allowed  nothing^ 
for  services  in  caring  for  the  same.  {Spaulding  v.  Wakefield ^ 
Est.  68  Vt.  660 ;  FarmeU  v.  JSteen,  46  Vt.  678.)  No  other 
wholesome  rule  could  be  adopted.  The  law  requires  that  the 
trustee  should  keep  the  trust  estate  separate,  and  that  he  shall 
neither  make  nor  lose  by  its  lawful  management  further  than  a 
reasonable  compensation  for  his  services.  Every  inducement  to 
vary  from  a  strict  and  careful  performance  of  these  duties^ 
should  be  removed.  Such  estates  most  generally  belong  to  a 
class  who  are  not  able  to  care  for  them  themselves.  But  very 
little  safety  would  remain  for  such  estates  if  the  trustee  shoald 
be  allowed  to  use  them  in  his  own  business,  or  to  employ  them 
in  his  private  speculations.  Too  many  have  been,  and  are 
being,  ruined  in  that  way.  Too  often,  it  is  to  be  feared,  the 
control  of  such  estates  are  sought  by  persons  who  wish  to,  and 
do  use  them  in  their  own  private  business  or  speculations. 
Instead  of  relaxing  the  rule  charging  the  trustee — who  so 
intermingles  the  trust  estate  with  his  own  that  he  cannot  tell 
what  property  belongs  to  the  estate  nor  what  gains  he  is  mak- 
ing thereon — with  the  highest  legal  rate  of  interest,  and  al- 
lowing him  nothing  for  his  services,  it  should  be  made  more 
stringent.  Such  intermingling  is  a  gr6ss  betrayal  of  the  tmat, 
and  should  receive  no  countenance  in  a  court  of  equity. 

The  decree  of  the  Court  of  Chancery  is  reversed,  as  to  the 
construction  to  be  given  to  the  will  and  as  to  the  allowance 
to  the  defendant  for  services  in  caring  for  the  trust  property 
which  he  intermingled  with  his  own,  and  is  aflBrmed  in  other 
respects. 

The  cause  is  remanded,  with  a  corresponding  mandate. 
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Besponsibflitj  of  an  executor  or  adminigtrator  for  the  defanlt  of 
IB  agent. — The  general  rale  "  delegatus  non  pote$t  ddegare^^  is  applicable, 
to  speak  generally,  to  the  case  of  an  executor  or  adminiatrator,  in  respect 
to  the  delegation  of  his  functions.  Such  persons  are  in  some  sense  trustees, 
and  so  far  as  they  exercise  a  function  by  virtue  of  especial  personal  fitness, 
or  where  they  have  been  appointed,  as  they  almost  universally  are,  because 
especial  trust  and  confidence  was  reposed  in  them  by  the  testator  or  the 
next  of  kin ;  that  is — according  to  the  familiar  rule — where  the  essence  of 
their  function  is  personal  service,  they  cannot  delegate  to  another  the 
performance  of  such  services,  nor  escape  in  any  wise  liability  for  injury 
or  loss  to  the  estate  resulting  therefrom.  2  Williams  on  Exec.  1645,  et  eeg, ; 
Pomeroy's  Equity,  f  1068;  Hun  v.  Gary,  82  N.  Y.  65;  Seely  v.  Hills,  49 
Wis.  473;  Marshall  v.  Moore,  2  Mod.  (Ky.)  69;  Green  v.  Hanberry,  2 
Brock.  403;  Ex  parte  Rigley,  19  Yes.  468 ;  Adams  v.  Clifton,  1  Russ.  297  ; 
Eaves  v.  Hickson,  80  Beav.  136. 

This  rule,  however,  does  not,  it  is  clear,  prohibit  an  executor  or  admin- 
istrator from  employing  an  agent  to  perform  merely  ministerial  acts.  It 
is  proper,  for  example,  to  employ  stewards  or  managers  of  an  estate  for  any 
matter  strictly  ministerial,  and  so,  of  course,  clerks,  book-keepers  and  the 
like.  And  so  in  any  administrative  matter,  the  executor  or  administrator 
may  act  through  an  agent,  whenever  such  a  mode  of  dealing  is  in  accord- 
ance with  the  ordinary  course  of  business.  Wren  v.  Eirton,  11  Yes.  877 ; 
Clough  V.  Bond,  8  My.  &  Cr.  490;  Hawley  v.  James,  5  Paige,  818,  487 ; 
LeggeU  V.  Hunter,  19  N.  Y.  455. 

Ln  a  proper  case  counsel  should  be  employed,  and  when  expense  on 
this  score  has  been  judiciously  incurred,  reasonable  fees  should  be  allowed 
(Chapline  v.  Moore,  7  Mod.  166) ;  aud  likewise  banks  and  bankers  may  be 
employed  in  the  usual  course  of  business,  in  the  collection  of  debts  and 
the  care  of  funds  (Hun  v.  Gary,  82  N.  Y.  65),  and  for  the  default  of  agents 
of  this  character,  when  properly  chosen  and  not  improperly  trusted,  the 
executor  will  not  be  responsible.  Churchill  v.  Hobson,  1  P.  Wms.  243 ; 
Knight  V.  Lord  Plymouth,  3  Atk.  480;  Ex  parte  Belchier,  Ambl.  219; 
Adams  V.  Claxton.  6  Yes.  226;  Calhoun's  Estote,  6  Watts  (Penn.),  185; 
Christy  v.  McBride,  2  lU.  75 ;  Williams  on  Exec.  1647. 

For  the  amount  of  care  and  diligence  required  of  the  executor  in  this 
respect  see  Pomeroy's  Equity,  §  1070,  and  the  note,  where  many  authorities 
are  collected. 

Ur.  Justice  Sbarswood's  famous  opinion  in  the  cose  of  Spering's  Ap> 
peal,  71  Penn.  St.  11,  in  which  *^  gross  negligence'*  is  declared  to  be  the 
measure  of  liability  in  these  cases,  has  been  very  properly  criticised.  It  is 
now,  perhaps,  universally  agreed,  that  even  an  uncompensated  mandatary 
mnBt  exercise  at  all  times  ordinary  care,  may  under  peculiar  circumstances 
be  bound  to  exercise  even  great  care,  and  is  always  obliged  to  use  all  the 
care  aod  skill  which  he  actually  possesses  in  the  ordinary  discharge  of  his 
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duties.  Upon  eyery  eonBideratioD  of  principle,  as  well  as  upon  authority, 
the  same  rule  must  be  applied  to  executois  and  administrators.  Soathall 
y.  Taylor,  14  Qratt.  269;  Smith  y.  Hurd,  16  Miss.  682;  8  Wait's  Actions 
and  Defenses,  256,  256. 

But  an  administrator  who  permits  an  attorney  to  retain  in  his  hands 
for  seyeral  years,  money  of  the  estate  collected  by  him,  without  any  effort 
to  collect  it  from  such  attorney,  is  chargeable  with  the  money  on  motion 
of  any  party  in  interest.  Abercrombie  y.  Skinner,  42  Ala.  688 ;  Green 
y.  Hanberry,  2  Brock.  403. 

And  in  Kentucky  it  is  held,  that  an  executor  is  liable  for  money  and 
interest  belonging  to  the  estate  collected  for  him  by  an  agent  out  of  the 
State,  eyen  though  he  neyer  receiyed  the  money  irom  the  agent.  Marshall 
y.  Moore,  2  Mon.  69. 

The  result  of  all  the  better  authority  on  this  subject  is  thus  stated  by 
Lord  Cottingham  in  his  judgment  in  the  case  of  dough  y.  Bond  (8  My. 
&  Cr.  496) :  "  Although  a  personal  representatiye  acting  strictly  within 
the  line  of  his  duty,  and  exercising  reasonable  care  and  diligence,  will  not 
be  responsible  for  the  failure,  or  depreciation  of  the  fund  in  which  any 
part  of  the  estate  may  be  inyested,  or  for  the  insolyency  or  misconduct  of 
any  person  who  may  haye  possessed  it,  yet  if  that  line  of  duty  be  not 
strictly  pursued,  and  any  part  of  the  property  be  inyested  by  such  personal 
representatiye  in  funds,  or  upon  securities  not  authorized,  or  be  put  within 
control  of  persons  who  ought  not  to  be  intrusted  with  it,  and  a  loss  be 
thereby  eyentually  sustained,  such  personal  representatiye  will  be  liable 
to  make  it  good,  howeyer  unexpected  the  result,  howeyer  little  likely  to 
arise  from  the  course  adopted,  and  howeyer  free  such  conduct  may  haye 
been  from  any  improper  motlye." 

Where,  by  the  terms  of  the  will,  or  by  necessary  implication,  it  deyolyes 
upon  the  personal  representatiyes  to  carry  on  the  business  of  the  deceased 
person,  the  liability  of  such  personal  representatiyes,  when  acting  in  this 
capacity  for  the  acts  and  defaults  of  agents,  is  somewhat  modified.  Upon 
this  point  see  the  case  of  Brasfield  y.  French,  59  Miss.  682;  8.  c.  2  Am 
Prob.  B.  607,  and  the  note  thereto  at  page;  618. 

For  the  liability  of  one  executor  for  the  miscarriage  and  defaults  of  a 
co-executor,  acting  as  agent,  see  the  case  of  McEim  y.  Aulbach,  180  Mass. 
481 ;  s.  0.  2  Am.  Prob.  R.  252,  and  the  note  thereto  at  page  256. 
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Grossman  vs.  Grossman. 

[95  New  York,  146.] 

PSOOF  OF   WILL   EXECUTED  IN    DUFLIOATB. — ^InTEBLINBATIONS   IN 

WILL. 

Wlier«  a  will  is  executed  in  duplicate  both  parte  need  not  be  probated,  but  both 
may  be  required  to  be  exhibited  to  the  court. 

Where  an  interlineation  in  a  duplicate  will,  not  offered  for  probate,  is  noted  aboTe 
the  attestation  clause,  and  is  neceaeary  to  make  it  a  counterpart  of  the  other 
will,  there  ia  no  presumption  that  the  alteration  is  fraudulent 

Application  to  revoke  the  probate  of  a  will. 

Rmiry  Z.  Clinton^  for  appellants.  . 

H.  W.  Boo&staver  and  James  H.  Steers^  Jr. ^  for  respondents. 

Eabl,  J.  Henry  Grossman,  the  testator,  died  in  January, 
1881,  leaving  a  will  executed  in  duplicate.  The  duplicates 
were  executed  at  the  same  time,  with  the  same  subscribing 
witnesses,  and  contained  the  same  provisions,  and  the  same 
language.  One  of  the  duplicates  was  produced  before  the 
surrogate,  and  was  duly  proved  and  admitted  to  probate,  Janu- 
ary 28,  1881.  Within  a  year  thereafter  several  of  the  heirs 
and  next  of  kin  of  the  testator  filed  allegations  against  the 
validity  of  the  will,  the  competency  of  its  proof,  and  the 
mental  capacity  of  the  testator,  under  the  provisions  of  the 
Code  of  Civil  Procedure  (§§  2347-2653).  On  the  trial  of 
these  allegations  before  the  surrogate,  the  proponents  pro- 
duced their  testimony  in  support  of  the  will  and  rested. 
Among  their  proofs  was  the  duplicate  copy  of  the  will  exe- 
cuted by  the  testator,  which  they  offered  in  evidence  for  the 
purpose  of  showing  that  it  was  identic5al  with  the  will  proved, 
and  that  there  had  been  no  revocation  of  the  will,  but  not  for 
the  purpose  of  having  it  admitted  to  probate  as  a  will.  The 
counsel  for  the  contestants  objected  to  the  proof  on  the  ground 
that  the  alleged  duplicate  was  not  admissible  in  evidence  for 
the  purposes  specified,  or  for  either  of  them,  and  also  upon  the 
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ground  that  it  was  inadmissible  in  evidence  for  any  parpose 
whatever.  The  surrogate  admitted  the  will  in  evidence  for  the 
limited  purpose  for  which  it  was  offered,  but  not,  as  he  stated, 
*^  with  the  idea  that  it  can  be  admitted  to  probate  in  this  pro- 
ceeding, that  question  being  reserved  for  future  consideration, 
if  it  be  raised."  The  counsel  for  proponents  offered  to  file 
with  the  court  the  duplicate  will,  and  the  counsel  for  the  con* 
testants  objected,  and  the  duplicate  was  thereupon  put  in 
evidence.  After  the  proponents  had  rested  their  case  the  con- 
testants moved  that  the  probate  of  the  will  be  revoked  on  the 
ground  "  that  it  appeared  in  evidence  before  the  surrogate  that 
at  the  time  the  paper,  admitted  to  probate  as  a  will  of  the 
said  Henry  Grossman,  deceased,  was  executed,  another  paper, 
claimed  to  be  a  testamentary  instrument,  was  executed  by  him 
at  one  and  the  same  time ;  that  the  said  two  testamentary  pa- 
pers were  signed  by  the  alleged  testator  at  one  and  the  same 
time,  there  having  been  no  separate  execution  of  either  of  said 
alleged  testamentary  papers,  and  that  only  a  part  of  the  alleged 
last  will  and  testament  of  Henry  Grossman,  deceased,  had  been 
admitted  to  probate."  The  motion  was  denied  by  the  surro- 
gate, and,  after  hearing  all  the  evidence  offered  by  the  parties, 
he  made  a  decree  dismissing  the  allegations  of  the  contestants 
and  affirming  the  original  probate.  The  contestants  appealed 
from  his  decree  to  the  General  Term  of  the  Supreme  Gourt, 
where  it  was  affirmed,  and  they  then  appealed  to  this  court,  and 
here  rely  upon  several  allegations  of  error  which  will  be  no- 
ticed. 

The  contestants  claim  that,  as  these  duplicates  were  executed 
at  the  same  time  by  the  testator,  as  his  last  will  and  testament, 
it  was  necessary  for  the  proponents  to  offer  both  for  probate  at 
the  same  time,  and  to  have  an  adjudication  by  the  surrogate 
upon  both.  It  is  undoubtedly  true  that  where  two  testamenta- 
ry papers  are  executed  at  the  same  time,  with  the  formalities 
required  by  law,  they  must  be  taken  together  to  constitute  the 
will  of  the  testator.  If  the  two  papers  contain  different  pro- 
visions, the  one  making  bequests  or  devises  not  contained  in 
the  other,  then  both  must  be  proved  and  admitted  to  probate, 
and  both  constitute,  when  read  together,  the  wiU  of  the  testa- 
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tor,  as  if  all  the  proyisions  of  both  were  contained  in  one  in- 
Btrnment.  {In  the  Matter  of  Farman^s  WiU,  64  Barb.  274.) 
This  ifi  onlj  a  branch  of  the  general  rale  applicable  to  all  writ- 
ten instmmente,  relating  to  the  same  transaction,  executed  at 
the  same  time,  for  the  purpose  of  expressing  the  intention  of 
the  parties  in  reference  thereto.  All  the  instruments  in  such 
cases  set  forth  the  transaction,  and  embody  the  intention  of 
the  parties,  and  they  must  always  be  read  together.  But  where 
an  agreement  is  reduced  to  writing  in  duplicates,  each  being 
exactly  like  the  other,  then  there  can  be  no  reason  to  require 
1  party,  in  proving  such  an  instrument,  to  produce  both.  It 
is  very  common  to  execute  leases  and  other  instruments  in  du- 
plicates, each  party  having  one,  and  where  they  are  precisely 
alike  either  party  can  come  into  court  and  produce  the  dupli- 
cate which  he  has,  and  prove  it ;  and  he  need  not  prove  or 
cause  the  prodaction  of  the  other.  So,  if  the  same  party  has 
duplicate  instruments  executed  for  his  own  benefit  and  safety^ 
each  daplicate  expresses  the  entire  agreement  of  the  parties,  and 
either  may  be  proved  without  the  other.  The  same  rule  must 
be  applicable  to  wills.  Where  the  duplicates  are  exactly  alike^ 
each  expresses  and  contains  the  will  of  the  testator ;  and  either 
may  be  proved  and  admitted  to  probate  without  the  other* 
There  can  be  no  conceivable  reason  for  proving  both,  or  for 
haring  both  admitted  to  probate ;  and  no  authority  in  thift 
country  or  England  has  been  found  which  hold  that  in  such  a 
case  it  is  necessary  that  both  should  be  proved  or  admitted  to 
probate.  The  proponents  of  either  duplicate  can  undoubtedly 
be  required  to  produce  the  other,  so  that  both  may  be  before 
the  court  for  inspection,  that  it  may  be  seen  whether  they  are 
precisely  alike,  or  whether  there  has  been  any  revocation.  But 
when  it  appears  that  they  are  alike,  and  that  there  has  been  no 
revocation,  then  it  would  be  quite  an  idle  ceremony  to  prove 
both,  or  to  admit  both  to  probate.  Numerous  cases  were  cited 
by  the  learned  counsel  for  the  contestants,  holding  that  where 
a  will  is  executed  in  duplicates  a  revocation  of  one  according 
to  law  anitno  revocandi  is  a  revocation  of  both.  As  each  con- 
tains the  will  of  the  testator,  a  revocation  of  either  is  a  re- 
vocation of  his  will,  and  thus  revokes  both.    The  following 
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are  some  of  the  antborities  cited :  1  Williams  on  ExecutorSy 
154 ;  1  Redfield  on  Wills,  305  ;  2  Qreenl.  Ev.  §  682  ;  1  Jarm. 
on  Wills,  i96,  297 ;  HvBard  v.  Alexander,  L.  R.  3  Ch.  Div. 
738 ;  Doe  v.  StrickUmd,  8  Com.  Bench,  724 ;  (yHTeall  v. 
Farvy  1  Richardson  L.  R.  (S.  C.)  80.  None  of  the  cases  give 
any  countenance  to  the  idea  that  both  duplicates  must  be  ad- 
mitted to  probate.  It  does  not  take  the  two  duplicates  to  ex- 
press the  will  of  the  testator,  but  his  will  entire  is  found  in 
each.  In  this  case,  before  the  surrogate,  all  was  done  which  is 
required  by  any  rule  of  law  or  even  of  prudence.  The  dupli- 
oate  not  probated  was  produced,  proved  and  filed  with  the  sur- 
rogate. In  Odenwaelder  v.  Schorr  (8  Mo.  Ap.  R.  458),  where 
a  will  was  executed  in  duplicates  at  the  same  time,  just  as  this 
was,  it  was  held  that  both  were  the  same  will,  not  that  it  took 
both  papers  to  make  the  will  of  the  testator,  and  that  it  was  im- 
material which  was  proved.  The  judge  writing  the  opinion 
said  :  ^'  Both  papers,  if  executed  at  all,  were  executed  at  the 
same  time,  with  the  same  intention,  and  are  word  for  word  the 
aame.  It  is  therefore  immaterial  which  is  proved.  They  are 
the  same,  and  each  of  them,  if  a  will  at  all,  is  the  last  will  of 
the  deceased." 

The  objection  at  this  stage  of  the  case,  that  both  wills  were 
not  admitted  to  probate,  is  quite  technical,  as  the  contestants 
upon  the  trial  before  the  surrogate,  when  the  duplicate  was 
produced,  strenuously  objected  to  its  reception  in  evidence  for 
any  purpose  whatever.  If  they  had  desired  to  have  it  admit- 
ted to  probate  with  the  other  duplicate,  or  to  have  had  the 
surrogate  adjudicate  upon  it  with  the  other  duplicate,  he  would 
doubtless  have  done  so,  and  was  prevented  from  doing  so 
mainly,  if  not  exclusively,  upon  their  objection. 

But  it  is  also  strenuously  objected  that  section  2614  of  the 
Oode  was  not  complied  with  in  the  petition  presented  to  the 
surrogate  for  probate  of  the  will.  That  section  provides  that 
the  proponents  may  present  to  the  surrogate  having  jurisdic- 
tion a  written  petition  duly  verified,  "describing  the  will," 
setting  forth  the  facts  upon  which  the  jurisdiction  of  the  court 
to  grant  probate  thereof  depends,  and  praying  that  the  will 
may  be  proved,  and  that  the  persons  specified  may  be  cited  to 
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attend  the  probate  thereof.  The  objection  made  is  that  the 
Eorrogate  did  not  obtain  jurisdiction  to  prove  this  will  because 
the  petition  failed  to  describe  it.  In  the  petition  it  is  stated 
that  the  last  will  and  testament  related  to  both  real  and  per- 
gonal estate,  bore  date  the  29th  day  of  November,  1879,  and 
was  signed  by  the  witnesses,  naming  them  ;  and  one  of  the  ex- 
eentors  was  also  named.  That  was  certainly  a  description  of 
the  will^  sufficient  to  give  the  surrogate  jurisdiction.  Whether 
it  should  have  been  fuller,  or  more  particular,  was  undoubtedly 
for  him  to  determine.  He  could  have  required,  when  the  peti- 
tion was  filed  with  him,  that  it  should  be  made  more  certain  and 
definite  in  reference  to  the  will.  He  might  have  required  the 
petition  to  state  whether  there  was  or  was  not  a  duplicate,  and 
other  facts  pertaining  to  the  will.  The  claim  of  the  contestants 
is  tliat  the  petition  should  have  described  the  will  as  executed  in 
duplicates  ;  but  that  was  not  essential.  There  was  but  one  will, 
whether  it  existed  in  one  or  two  papers,  or  more,  and  that  will 
was  executed  at  one  date ;  there  were  but  two  witnesses  to  it^ 
and  it  related  to  real  and  personal  estate.  It  was  the  precise 
win  described,  and  whether  it  was  expressed  in  one  or  many  pa- 
pers it  was  unnecessary  to  mention  in  the  petition.  That  was 
ample  as  a  basis  for  the  proceedings  taken  in  the  surrogate's 
court.  As  soon  as  it  is  brought  to  the  attention  of  the  surro- 
gate that  there  are  duplicates  of  a  will  presented  to  him  for 
probate,  it  is  proper  that  he  should  require  both  duplicates  to 
be  presented,  not  for  the  purpose  of  admitting  both  as  separate 
instruments  to  probate,  but  that  he  may  be  assured  whether  the 
will  has  been  revoked,  and  whether  each  completely  contains 
the  will  of  the  testator. 

In  the  duplicate  will  there  was  an  interlineation  of  the  name 
of  one  of  the  executors  which  had  apparently  been  left  out  in 
copying,  and  the  interlineation  was  noted  at  the  bottom  of  the 
will  before  the  attestation  clause :  and  it  was  there  said  that  the 
interlineation  was  made  before  the  execution.  The  interlinea- 
tion was  necessary  to  make  the  two  duplicates  precisely 
alike.  The  claim  on  the  part  of  the  contestants  is  that  the 
law  presumes  that  this  interlineation  was  made  after  execution, 
and  hence  that  without  some  explanatory  evidence  it  would 
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have  to  be  held  that  these  were  not  duplicates ;  that  while  the 
duplicate  admitted  to  probate  contains  three  ezecntors,  the  one 
not  admitted  to  probate  contains  but  two.  Bat  we  do  not  so 
understand  the  law  in  this  State.  Where  an  interlineation, 
fair  upon  the  face  of  an  instrument,  is  entirely  unexplained,  we 
do  not  understand  that  there  is  any  presumption  that  it  was 
fraudulently  made  after  the  execution  of  the  instmment. 
But  here  the  interlineation  was  noted  at  the  bottom  of  the 
instrument  before  the  attestation  daase ;  and  so  too  the  ifiter- 
lineation  was  necessary  to  make  it  a  duplicate,  which  it  was  ev- 
idently intended  to  be,  as  the  papers  were  marked  on  the  back 
^Mone  in  duplicate."  Taking  all  these  circumstances,  there 
was  sufficient  to  cast  the  burden  upon  the  contestants  to  show 
that  the  interlineation  was  fraudulent  and  unauthorized. 

In  1  Oreenleaf  (§  664)  it  is  said :  "  If  the  alteration  is 
noted  in  the  attestation  clause  as  having  been  made  before  the 
execution  of  the  instrument,  it  is  sufficiently  accounted  for, 
and  the  instrument  is  relieved  from  that  suspicion  ;  and  if  it 
appears  in  the  same  handwriting  and  ink  with  the  body  of  the 
instrument,  it  may  suffice."  And,  again,  ^'  generally  speaking, 
if  nothing  appears  to  the  contrary,  the  alteration  will  be  pre- 
sumed to  be  contemporaneous  with  the  execution  of  the  in- 
strument." In  Speake  v.  United  States  (9  Cranch,  37),  Sto- 
ry, J.,  says:  "The  fact  that  there  is  an  erasure  or  interline- 
ation apparent  on  the  face  of  the  deed  does  not,  of  itself, 
avoid  it.  To  produce  this  effect,  it  mast  be  shown  to  have 
been  made  under  circumstances  that  the  law  does  not  warrant.'' 
In  Bailey  v.  Taylor  (11  Conn.  531),  it  was  held  "that  where 
there  is  an  erasure  or  alteration  in  an  instrument  under  which 
a  party  derives  his  title,  and  the  adverse  party  claims  that  snch 
erasure  or  alteration  was  improperly  made,  the  jury 'AW,  from 
all  the  circumstances  before  them,  to  determine  whether  the 
instrument  is  thereby  rendered  invalid." 

Here,  from  all  the  circumstances,  it  was,  at  least,  for  the 
surrogate  to  determine  whether  this  interlineation  was  made 
before  or  after  execution  ;  and  in  making  that  determination 
he  was  bound  to  consider  the  handwriting,  the  color  of  the  ink, 
the  manner  of  the  interlineation,  the  fact  that  it  was  noted 
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at  the  bottom  of  the  instrament,  and  that  it  was  made  to 
correspond  with  the  other  duplicate.  Where  an  interlineation 
or  erasnre  in  a  will  is  fair  npon  its  face,  and  it  is  entirely  un- 
explained, there  being  no  circumstance  whatever  to  cast  sus- 
picion upon  it,  it  woold  not  be  proper  for  any  coort  to  hold 
that  the  alteration  was  made  after  execution  ;  but  if  there  are 
any  snBpicions  or  doubtful  circumstances  growing  out  of  the 
mode  of  the  alteration,  the  ink  in  which  it  was  made,  the  fact 
that  it  was  in  favor  of  the  party  holding  the  instrument,  and 
that  it  is  not  noted  at  the  bottom,  then  these  and  all  the  other 
circumstances  must  be  submitted  as  questions  of  fact  to  be 
determined  by  the  court,  in  deciding  whether  the  alterations 
were  made  before  execution  or  not.  Here  there  was  at  least 
enough,  if  any  evidence  under  the  circumstances  was  required, 
to  caU  for  the  judgment  of  the  surrogate,  and  his  decision 
must  be  final. 

The  subscribing  witnesses  to  these  duplicates  testified  to  all 
the  facts  necessary  to  their  admission  to  probate,  and  whether 
there  was  anything  in  their  evidence  or  their  appearance  to 
ihake  their  credibility,  or  cast  doubt  upon  their  evidence,  was 
for  the  surrogate  to  determine.  We  cannot  therefore  re- 
yiew  his  decision  npon  the  evidence.  His  finding  thereon 
concludes  us. 

We  have  now  noticed  the  most  material  allegations  of  er- 
ror made  by  the  contestants  against  the   judgment  appealed 
from,  and  are  of  opinion  that  none  of  them  are  well  found- 
ed, and  that  it  should  be  affirmed  with  costs. 
All  concur. 
Judgment  affirmed. 


See  linnard'B  Appeal,  2  Am.  Prob.  R  96 ;  Toebbe  ▼.  Williams,  8  Id.  888. 
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Baker's  Appeal. 

[107  PennBylyania  Stote,  881.1 

Signing  at  "  end  op  "  will. — Document  made  part  of  will. 

A  dgnatare  by  testator  at  the  end  of  the  third  page  of  a  will  oonnstiiig  of  fonr 
ooDsecattye  pages,  is  a  signature  "at  the  end  thereof*  if  it  be  in  fact  at  the  end 
of  the  will,  according  to  such  connection  and  arrangement  of  the  pages  as  the 
inherent  sense  of  the  instrament  requires. 

To  make  an  extroneons  document  part  of  a  will,  it  must  be  clearly  referred  to 
therein,  and  the  testator's  intention  cannot  be  shown  by  parol  proofs. 

Proceedings  to  probate  a  will. 
The  opinion  states  the  case. 

Boyd  Orumriney  J.  W,  db  A.  Dannom^  for  appellant. 

Jfcf.  C.  Acheaon  and  A,  W.  Aoheaon^  for  appellees. 

Clark,  J.  The  sixth  section  of  the  Act  of  8th  April,  1833, 
P.  L.  249,  provides  that  "  every  will  shall  be  in  writing,  and, 
unless  the  person  making  the  same  shall  be  prevented  by  the 
extremity  of  his  last  sickness,  shall  be  signed  by  him,  at  the 
end  thereof,"  etc.  The  construction  which  had  been  previous- 
ly given  to  the  Act  of  1705,  made  this  provision  necessary ; 
the  plain  purpose  of  the  Legislature,  in  requiring  the  signature 
of  the  testator  to  be  written  at  the  end  of  the  will,  was  to  as- 
similate wills,  in  the  mode  of  their  execution,  to  other  instru- 
ments for  the  transmission  of  title,  to  famish  a  more  certain 
and  satisfactory  means  of  authentication,  and  thus  to  distin- 
guish what  might  be  mere  incomplete  memoranda  from  that 
which  certainly  declared  the  full  and  final  purposes  of  the 
testator  respecting  his  property.  That  this  was,  at  least,  the 
primary  and  principal  object  of  the  statute  of  1833,  is  abun- 
dantly shown,  not  only  in  the  report  of  the  commissioners 
(Parke  &  J.  874),  but  in  numerous  decisions  of  this  court 
since  its  passage.  {SiricJder  v.  OroveSy  5  Wharton,  385 ;  Haya 
V.  Hwrden^  6  Barr.  409.)    It  is  the  animtia  testandiy  therefore, 
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which  is  manifested  by  the  testator's  signature  to  a  will,  and 
unless  signing  be  prevented  by  an  absolute  inability,  the  fact  of 
a  completed  testamentary  disposition  cannot  otherwise  appear. 

The  will  of  Greorge  Baker  is  commenced  upon  the  first  and 
is  formally  concluded  npon  the  third  page  of  a  folio  of  fools- 
cap paper.  The  fourth  page  of  the  paper,  however,  contains 
another  and  fm-ther  testamentary  provision,  and,  as  the  signa- 
tore  to  the  will  is  at  the  end  of  what  is  written  on  the  third 
page,  iib  is  urged,  on  the  one  side,  that  it  is  not  signed,  accord- 
ing to  the  statutory  requirement,  at  the  end  thereof ;  on  the 
other  side,  it  is  contended  that  what  is  written  on  the  fourth 
page  is,  by  clear  reference,  incorporated  into  the  body  of  the 
will,  and  that,  although  the  signature  is  not  at  the  end  of  the 
writing,  in  point  of  space,  yet  if  the  item  on  the  fourth  page 
be  drawn  into  its  appropriate  and  clearly  intended  connection, 
on  the  third,  the  signature  will  then  appear  at  the  end  of  the 
will  in  point  of  fact. 

It  will  not,  we  think,  be  seriously  questioned  notwithstand- 
ing the  provisions  of  the  Act  of  1833,  that  any  relevant  paper 
or  writing,  attached  or  detached,  if  there  be  no  reasonable 
question  as  to  its  identity,  or  of  its  existence  at  the  execution 
of  a  will,  may  be  so  referred  to  therein  as  thereby  to  become 
incorporated  with  the  provisions.  !N'o  case  in  Pennsylvania 
lias  been  cited  by  counsel,  with  the  exception,  perhaps,  of 
Hauberger  v.  Boot  (6  W.  &  S.  437),  in  which  this  rule  is 
expressly  asserted,  nor,  in  the  somewhat  hasty  search  we  have 
made,  do  we  find  any  in  which  the  precise  point  is  presented, 
but  in  England,  and  in  the  courts  of  some  of  the  States,  under 
Bimilar  statutes,  the  doctrine  is  distinctly  declared. 

In  Hdbergam  v.  Vincent  (2  Vesey,  Jr.  223),  which  was  a  case 
decided  under  the  Statute  of  Frauds,  Wilson,  J.,  sitting  with 
Lord  Chancellor  Loughborough,  says :  "  I  believe  it  is  true, 
and  I  have  found  no  case  to  the  contrary,  that  if  a  testator  in 
liis  will  refer  expressly  to  any  paper  already  written,  and  has 
so  described  it  that  there  can  be  no  doubt  of  the  identity, 
and  the  will  is  executed  in  the  presence  of  three  witnesses, 
that  paper,  whether  executed  or  not,  makes  part  of  the  will ; 
and  such  reference  is  the  same  as  if  he  had  incorporated  it, 
Vol.  rV.— 9 
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because  words  of  relation  have  a  stronger  operation  than  any 
other."  This  ease  was  followed  In  re  Countess  of  Durhain  (3 
Curteis,  366),  and  in  many  other  cases,  both  in  the  civil  and 
ecclesiastical  courts  of  England,  and  it  canoot  be  doubted 
that  such  was  the  rule  in  the  authentication  and  probate  of 
wills,  under  the  Statute  of  Frauds.  By  the  statutes  of  7 
Will.  IV,  and  1  Vict.  c.  26,  however,  all  previous  provisions 
as  to  execution  and  attestation  of  wills  were  repealed,,  and  it 
was  thereby  enacted  that  no  will  should  be  valid,  unless  in 
writing,  and  executed  as  therein  provided,  and  one  of  the 
requisites  was,  that  it  should  be  signed,  at  the  foot  or  end 
thereof,  by  the  testator,  or  by  some  other  person  in  his  pres- 
ence and  by  his  direction.  In  WiUis  v.  Lowe  (5^Notes  of  Cases, 
428)  and  in  Smee  v.  Bryer  (6  Moore's  P.  C.  C.  404),  however, 
it  was  held  that  the  signature  must  be  so  affixed  at  the  end  of 
the  will,  as  to  leave  no  blank  space  for  any  interpolation  be- 
tween the  end  of  the  will  and  the  signature.  This  was  found 
to  produce  such  extensive  injustice  that,  by  the  statute  15  and 
16  Vict.  c.  24,  the  Legislature  interfered  to  alter  the  law  so  es- 
tablished, but  in  this  amendatory  statute  it  is  expressly  pro- 
vided, that  no  signature  shall  be  operative,  to  give  effect  to  any 
disposition  or  direction  which  is  underneath  or  which  follows 
it,  nor  to  any  disposition  or  direction  inserted  after  the  signa- 
ture shall  be  made.  Upon  these  provisions  of  the  statute  law 
of  England,  the  case  of  Allen  v.  Maddock  (11  Moore's  Privy 
C.  C.  426)  was  decided ;  in  that  case,  after  an  extended  refer- 
ence to  all  the  English  authorities,  and  a  full  discussion  of  the 
subject,  it  was  held  that  an  unattested  paper,  which  would 
have  been  incorporated  in  an  attested  will  or  codicil,  executed 
according  to  the  Statute  of  Frauds,  is  now  in  the  same  manner 
incorporated,  if  the  will  or  codicil  is  executed  according  to  the 
requirements  of  the  Wills  Act  (1  Vict.  c.  26).  That  where  there 
is  a  reference  in  a  duly  executed  testamentary  instrument  to 
another  testamentary  instrument,  imperfectly  executed,  but  by 
such  terms  as  to  make  it  capable  of  identification,  it  is  neces- 
sarily a  subject  for  the  admission  of  parol  evidence  as  to  its 
identity,  and  such  parol  evidence  is  not  excluded  by  the  1 
Vict.  c.  26.    The  judgment  in  Allen  v.  Maddock  was  deliv- 
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ered  by  Lord  Kingsdown,  who  says :  "  It  was  not  contended 
in  this  case,  nor,  so  far  as  we  are  aware,  has  it  been  con- 
tended in  any  case,  since  the  Wills  Act  of  1837  (1  Vict.),  that 
no  reference,  however  distinct,  is  now  sufficient  to  incorporate 
another  testamentary  paper  in  the  paper  duly  executed  as  a 
will  or  codicil ;  bnt  the  question  has  always  been,  what  refer- 
ence in  the  valid  paper  is  sufficient  to  let  in  evidence  to  iden- 
tify the  invalid  ? "  The  doctrine  declared  in  Alien  v.  Mad- 
dock  has  not,  we  believe,  in  any  respect  been  modified,  changed 
or  doabted.  It  is  followed  in  many  subsequent  cases,  and  is 
frequently  referred  to  as  containing  a  dear  and  elaborate  ex- 
position of  the  law  on  the  subject.  {In  re  Almosnino^  29  L. 
J.  P.  46 ;  In  re  Ehenezer  White^  80  L.  J.  P.  55  ;  In  re  Bi/rt^ 
24  L.  T.  R  142.) 

In  New  York  the  Revised  Statutes,  inter  dUa^  required  that 
every  last  will  and  testament  of  real  and  personal  property, 
should  be  subscribed  by  the  testator,  at  the  end  thereof.  In 
Tonnele  v.  Hall  (4  Coinstock,  140)  a  will  was  written  on  sev- 
eral annexed  sheets  of  paper,  and  was  duly  executed ;  a  copy 
of  a  map  was  upon  the  last  of  the  sheets  composing  the  instru- 
ments ;  it  was  referred  to  in  the  will  as  being  annexed,  and  for 
the  description  and  designation  of  the  several  lots  devised, 
but  it  was  not  signed  by  the  testator,  nor  attested  by  the  wit- 
nesses. The  Court  of  Appeals  held  that  where  a  will,  other- 
wise properly  executed,  refers  to  another  paper  already  writ- 
ten, and  so  describes  it  as  to  leave  no  doubt  of  its  identity, 
such  paper  makes  part  of  the  will,  although  it  be  not  sub- 
scribed or  even  attached.  It  was  contended  in  the  argument 
of  counsel  in  that  case,  that  such  a  sheet  annexed  must  be  con- 
sidered as  the  beginning  or  the  end  of  the  instrument,  merely 
in  reference  to  its  local  annexation  without  regard  to  the  con- 
tents of  the  writing  to  which  it  is  annexed,  but  Jewett,  J.,  de- 
livering the  opinion  of  the  court,  says  :  ^^  I  cannot  agree  that 
such  a  circumstance  can  have  the  effect  to  constitute  the  paper 
referred  to  the  beginning  or  end  of  any  instrument,  in  the 
body  of  which  reference  is  made  to  it  or  its  contents,  whether 
annexed  in  fact  or  not.  If  the  map  on  file  in  the  register's 
office,  or  a  reduced  copy  of  it  annexed,  may  be  treated  as  a 
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part  of  the  instrnment,  and  I  think  it  may  {Edbergham  v. 

Vincenty  2  Vesey,  Jr.  228  ;    Bond  v.  SeawM^  3  Burr.  1775  ; 

Wilkinson  v.  Adomiy  1  Vesey  &  Beames,  445),  its  contents 
mnst  be  incorporated,  and  distribnted  in  it.  to  the  extent  of 
the  several  references  made  to  it  at  the  places  where  made; 
and  thns  the  contents  of  the  paper,  to  which  the  instrument 
refers,  wiU  be  deemed  constructively  inserted  before  the  point 
is  reached  where  the  subscription  by  the  decedent  and  signing' 
by  witnesses  are  made."  We  may  also  refer  to  similar  rulings 
upon  the  same  point  in  Lormg  r.  Sumner,  23  Pick.  98  ;  Wil- 
bar  V.  Smithy  6  Allen,  194 ;  Johnson  v.  Clarkson,  3  Eich.  Eq» 
(S.  C.)  305  ;  Chambers  v.  McDaniel,  6  Iredell  (N.  C),  226  ; 
Phelps  V.  EohbinSy  40  Conn.  250 ;  Crosby  v.  Mason,  82  Conn* 
482.  Mr.  Bedfield,  in  his  treatise  on  the  Law  of  Wills,  page 
264,  after  a  discussion  of  the  authorities,  English  and  Ameri- 
can, says  :  "  the  cases  already  referred  to  show  very  clearly  that 
a  will  required  to  be  witnessed  by  two  or  more  persons,  or  ex- 
ecuted with  any  other  prescribed  formalities,  may.  nevertheless, 
adopt  an  existing  paper  by  reference.  And  this  is  true  of 
others,  soon  to  be  ]:eferred  to,  many  of  which  were  decided 
during  the  existence  of  statutes  requiring  such  formalities,  bo 
that  we  cannot  escape  from  the  force  of  these  cases  by  suppos- 
ing they  had  reference  exclusively  to  wills  of  personal  estate^ 
when  no  particular  formalities  were  required  under  the  earlier 
English  statutes." 

In  our  own  State  we  find  no  case  at  variance  with  the  doc- 
trine of  the  cases  stated;  the  rulings  of  this  court  on  ques- 
tions similar  in  effect  and  preliminary  in  their  nature,  to  that 
under  consideration,  have,  in  every  instance,  been  in  conform- 
ity with  the  views  here  expressed.  In  Ginder  v.  JFamum  (10 
Barr,  98)  it  was  held,  that  where  a  will  is  written  on  several 
sheets  of  paper  fastened  together  with  a  string,  proof  by  two 
witnesses  of  the  signature  of  the  testator,  at  the  end  thereof » 
is  sufficient ;  that  it  is  the  signature,  not  the  /actum  or  body 
of  the  will  which  is  to  be  established  by  two  witnesses,  and 
whether  there  has  been  any  subsequent  or  fraudulent  interpola- 
tion, is  for  the  jury,  to   be  determined   as  other  cases.     In 

Wikqf'^s  Appeal  (3  Harris,  281),  following  the  Earl  of  Esseo^a 
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Case  (1  Show.  69),  it  was  held,  that  a  will  may  be  made  on  dis- 
tinct pieces  of  paper ;  that  it  is  sufficient  if  they  are  connected 
by  their  internal  sense,  and  that  even  if  there  be  some  con- 
fusion in  the  order  of  their  arrangement,  when  fastened  to- 
gether, they  are  to  be  read  according  to  their  coherence  or 
adaptation  of  parts.  In  Fossdman  v.  Elder  (2  Out.  159)  it 
was  held  that  where  the  name  and  designation  of  the  beneficial 
party  was  written,  not  in  the  body  of  the  codicil  but  upon  the 
^ce  of  an  envelope  in  which  it  was  found,  that  the  inscription 
on  the  envelope  should  be  read  as  a  preface  to,  and  in  connec- 
tion with,  the  paper  inclosed  therein,  and  that  they  together 
constituted  a  valid  testamentary  disposition.  Thus  the  general 
principle  has  been  clearly  established  that  a  will  is  to  be  read 
in  such  order  of  pages  or  paragraphs  as  the  testator  mani- 
festly intended,  and  the  coherence  and  adaptation  of  the  parts 
clearly  require.  In  writing  a  will  upon  the  pages  of  foolscap 
paper,  a  testator  may  or  may  not  conform  to  the  order  of 
the  consecutive  pages  of  the  folio :  there  is  no  law  wljich 
binds  him  in  this  respect ;  he  may  begin  upon  the  fourth  page 
of  the  folio  and  conclude  upon  the  first,  or  he  may  commence 
npon  the  first,  continue  upon  the  third,  and  conclude  upon 
the  second.  In  whatever  order  of  pages  it  may  be  written, 
however,  it  is  to  be  read,  as  in  Wikoff^s  Appeal^  according  to 
their  internal  sense,  their  coherence,  or  adaptation  of  parts. 
The  order  of  connection,  however,  must  manifestly  appear 
npon  the  face  of  the  will ;  it  cannot  be  established  by  extrinsic 
proof.  Whilst,  therefore,  the  end  of  the  writing  in  point  of 
space  may  in  most  cases  be  taken  at  the  end  of  the  disposition, 
it  does  not  follow  that  in  all  cases  the  signature  must,  of  neces- 
sity, be  there  written,  if  it  be  written  at  the  end  of  the  will, 
according  to  such  connection  and  arvangement  of  the  pages  or 
sheets,  as  the  obviously  inherent  sense  of  the  instrument  re- 
quires. 

Where,  however,  the  continuity  of  a  writing  otherwise  com- 
plete is  attempted  to  be  broken  by  the  insertion  into  it  of  a 
clause  or  paragraph,  written  upon  the  same  or  a  different  page 
or  sheet,  the  clause  to  be  inserted  must  be  plainly  referred  to 
and  be  susceptible  also  of  certain  identification.    The  reference 
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ratiBt,  as  we  have  already  shown,  be  complete  in  the  body  of 
the  will.  The  testator's  intention  cannot  otherwise  appear ;  it 
cannot  appear  by  extrinsic  proof;  but  the  identification  of  that 
which  is  sought  to  be  inserted  in  the  nature  of  the  case,  may  be 
the  subject  of  extraneous  proof. 

A  plain  distinction  is  to  be  drawn  between  the  case  at  bar 
and  that  of  HayB  v.  Harden  (5  Barr,  409) ;  in  that  case  there 
was  no  reference  whatever  in  the  paper  pui-porting  to  be  the 
will  of  John  Hays  to  the  clause  which  followed ;  there  was  no 
word  or  mark  in  the  body  of  the  will  indicating  any  intention 
of  the  testator  at  the  time  of  execution  that  the  appended,  un- 
attested clause  should  be  drawn  to  and  inserted  at  any  desig- 
nated place. 

Referring  then  to  the  will  of  George  Baker,  we  see  that 
the  several  items  contained  in  it  are,  in  their  order,  from 
the  beginning  to  the  end  of  the  disposition  consecutively  num- 
bered in  Boman  numerals  ;  at  the  4th  item  we  find  the  follow- 
ing:— 

"  4.  I  give  and  bequeath  to  David  S.  Baker,  our  son,  two 
hundred — see  next  page." 

The  erasures  in  this  4th  item  are  presumed  to  have  been 
made  before  the  signing  and  attestation,  but  they  have  some 
significance  in  this  inquiry,  inasmuch  as  the  subject  of  the 
devise  to  David  S.  Baker  is  the  only  matter  erased;  the 
numeral ''  4,''  and  the  name  of  David  S.  Baker,  the  beneficial 
party  under  it,  remain,  a  fact  which  is  entirely  consistent  with 
the  idea  that  the  error  to  be  corrected  by  the  erasure  was  as 
to  the  thing  devised.  The  words  which  are  not  erased  con- 
tain a  clear  reference  to  something  to  be  found  on  the  next 
page,  something  which  is  to  constitute  part  of  his  will,  other- 
wise the  reference  in  that^onnection  is  without  meaning  and 
something  to  be  inserted  at  the  place  of  the  reference.  This 
is  as  apparent  as  if  it  had  been  fully  expressed  in  as  many 
words. 

In  The  Goods  of  Birt  (24  L.  T.  R.  142)  the  will  of 
Charles  James  Birt,  after  a  devise  to  the  testator's  wife  for 
life,  contained  the  following :  "  With  the  full  understanding 
that  the  four  freehold  cottages,  situate  at  Finchley,  in  the 


BAKER'S  APPEAL.  135 

count  J  of  Middlesex,  and  called  by  name,  and  known  as  Nos. 
1.  2,  3  and  4  Arlington  Cottages,  *  (see  over,  C.  B.) " 

UfK)n  the  back  of  the  will  there  was  written : 
"  *  that  the  said  fonr  cottages,  at  her  decease,  should  be  given, 
&nd  shall  then  belong  to  my  daughters,  Ellenor  and  Elizabeth, 
now  the  wife  of  Mr.  Cuthbertson^  and  the  said  fonr  houses  to 
be  her  own  property  and  under  her  own  sole  control. 

Charles  Birt." 

It  was  shown,  by  parol,  that  the  words  on  the  back  of  the 
will  were  written  there  by  the  testator  before  he  signed  the 
will;  they  were  not  attested,  however,  by  witnesses,  as  the 
English  statute  required ;  indeed,  the  witnesses  knew  nothing 
of  it.  Lord  Penzance,  in  admitting  this  will  to  probate. 
Bays :  '^  I  have  no  hesitation  in  saying,  that  the  words  written 
at  the  back  of  this  will  ought  to  be  included  on  the  probate  ; 
the  reason  and  good  sense  of  the  thing  are  in  the  same  di- 
rection. The  clause  in  the  will  has  no  meaning  without  these 
words — ^it  is  a  sentence  without  any  sense,  begun  but  never 
finished.  The  testator,  at  the  end  of  this  unfinished  part  of 
the  will,  puts  a  mark,  and  at  the  back  of  the  will  he  puts  a 
corresponding  mark  before  certain  words  which  finish  the 
sentence.  It  is  obvious,  therefore,  that  if  all  this  was  done 
before  the  will  was  executed,  the  testator  intended  that  which 
was  physically  on  the  opposite  of  the  page  to  be  read  in,  as 
if  it  preceded  his  signature.  It  is,  therefore,  intended  to  be 
part  of  the  will.  It  will  be  better,  therefore,  in  construing  the 
words  of  the  statute,  to  treat  these  words  as  if  they  preceded 
the  signature,  although  they  seem  to  follow  it." 

So,  in  this  case,  without  the  insertion  of  something,  the 
fourth  item  is  without  meaning :  "  it  is,"  in  the  language  of 
Lord  Penzance,  '*a  sentence  without  any  sense,  begun,  but 
never  finished."  It  purports  in  the  outset,  as  the  fourth  item 
of  the  will,  to  contain  a  devise  or  bequest  to  David  S.  Baker, 
but  by  the  erasure,  it  is  broken  off  abruptly,  before  the  dispo- 
sition is  completed.  It  is  apparent  that,  in  the  body  of  the 
will,  there  was  not  room  for  completion,  and,  therefore,  refer- 
ence is  made  to  the  next  page.     This  reference  is  clear  in  its 
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purpose  and  specific  in  its  terms,  neither  can  it  be  mistaken.  If 
the  words  "For  the  fourth  item  of  this  will,  containing  a 
devise  to  David  S.  Baker,  see  next  page,"  had  been  employed, 
they  would  not  convey  a  more  specific  meaning  than  is  con- 
veyed by  the  words  and  figures  actually  employed.  That  the 
testator's  intention  was  to  incorporate  into  his  will,  by  inser- 
tion at  the  place  indicated,  something  to  be  found  on  the  next 
page,  is  perfectly  apparent  and  obvious;  no  one  in  reading 
the  instrument  could  doubt  the  testator's  intention  in  this  re- 
spect. 

The  physical  annexation  of  the  pages,  taken  with  the 
uncontradicted  proof,  affords  the  clearest  and  most  satisfac- 
tory evidence  of  identification.  The  "next  page"  of  the 
folio  cannot  be  mistaken,  and,  referring  to  it,  we  find  a 
clause  thereon  written,  in  the  same  hand,  in  the  form  follow- 
ing: 

"  4th.  I  give  and  bequeath  to  our  son,  David  S.  Baker,  our 
son,  two  thousand,  to  be  paid  in  rotation  of  numbers.  I  give 
and  bequeath  to  our  grandchildren,  Margaret  Baker  and 
George  Baker,  daughter  and  son  of  David  8.  Baker,  five 
hundred  dollars  each,  to  be  paid  in  rotation,  in  rotation,  to 
Lewis  J.  Baker,  whom  I  appoint  guardian  for  the  same.  Also 
I  appoint  the  same  as  guardian  for  Gt.  M.  Baker^s  two  girls, 
Viola  and  Ella." 

It  is  true  that  this  writing  contains  more  than  a  devise  to 
David  S.  Baker,  but  this,  we  think,  is  not  important,  as  its 
identification  as  an  entirety  is  put  beyond  question.  We  are 
of  opinion,  therefore,  that  by  force  of  the  reference  in  the 
body  of  the  will  of  George  Baker,  and  the  clear  identification 
of  the  matter  referred  to,  the  writing  on  the  fourth  page  is, 
ipso  facto,  drawn  into  the  body  of  the  will,  and  constitutes 
the  fourth  item  or  clause  thereof ;  and  although  the  instru- 
ment, thus  formed,  is  not  signed  by  the  testator  at  the  end 
thereof,  in  point  of  space,  it  is  signed  at  the  end  of  the  will, 
in  point  of  fact,  which  is  in  conformity  with  the  requirement 
of  the  Act  of  1833. 

The  decree  of  the  Orphans'  Court  is,  therefore,  reversed, 
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and  it  is  ordered  that  the  decree  of  the  register  be  rein- 
stated. 

Chief  Justice  Meboub  disseDted. 


Sec  Newton  y.  Seaman's  Friend  Society,  2  Am.  Prob.  R  18;  Flood  y. 
Pngoff,  IbicL  60;  WiU  of  O'Neill,  Ibid.  185. 


Will  of  Ladd. 

[SOWiaconsin^lsr] 

SeYOCATION. — ^NOT  ATTBSTED  AOOOBDtNG  TO  BTATUTB. 

The  writmg  in  peDcil  by  tesUtriz  of  the  words,  "  I  reyoke  this  will,"  with  her 
agoatiire  on  the  outnde  wrapper  of  a  will,  does  not  meet  the  requirements  of  a 
ttaMte  prescribing  the  modes  of  revocation  to  be  by  burning,  tearing,  canceling 
or  obliterating  the  will,  or  by  a  new  will,  or  codicil,  or  other  writing,  attested 
as  required  in  the  execation  of  wills. 

PsooEEDiNGS  to  probato  a  will. 

Wm.  K  Cwrter  and  A.  R.  BushneU,  for  appellant. 

J.  71  JHUle  and  John  O.  Clark^  for  respondent. 

Casboday,  J.  The  •  frauds  incident  to  allowing  written 
wills  to  be  set  aside  by  parol  testimony  finally  eliminated 
more  than  two  hundred  years  ago  in  the  trial  of  the  feigned 
i88ue  in  Cole  y.  Mordaunt^  where  it  appeared  at  the  bar  of 
the  King's  Bench  that  most  of  the  nine  witnesses  against  the 
will  were  guilty  of  deliberate  perjury,  and  that  the  widow 
who  sought  to  set  aside  the  will  was  guilty  of  subornation  of 
perjury.  On  a  petition  for  a  reyiew  of  the  case,  Lord  Chan- 
cellor Nottingham  remarked  that  '^  he  hoped  to  see  one  day 
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a  law  that  no  written  will  should  ever  be  revoked  but  by 
writing."  (See  notes  to  Mathews  v.  Warner^  4  Ves.  Jr. 
196 ;  Prince  v.  Hazdton^  20  Johns.  513.)  This  remark  and 
that  trial  led  to  the  enactment  of  the  statute  of  29  Chas.  II, 
*^  for  the  prevention  of  frauds  and  perjuries,"  in  the  follow- 
ing year.  (3  St.  at  Large,  p.  385,  ch.  3.)  In  fact,  the  eminent 
father  of  equity  himself  introduced  the  bill,  as  he  afterwards 
stated  in  Ash  v.  Ahdy  (3  Swanst.  664;  4  Lives  Ld.  Ch.  271). 

Sec.  6  of  that  chapter  prescribed  the  manner  in  which  a 
"  devise  in  writing  of  lands,  tenements,  or  hereditaments,"  or 
"any  elause  thereof,"  might  be  revoked,  and  prohibited  re- 
vocation in  any  other  manner.  Our  statute  relates  to  per- 
sonal property  as  well  as  real  estate,  and  has  some  words 
transposed,  and  is  slightly  different  in  some  other  respects  ;  but 
otherwise  Eev.  Stat.  §  2290,  is  substantially  the  same  as 
that  sec.  6.  The  statute  is  imperative  upon  the  court,  and  is  to 
the  effect  that  "  no  will,  nor  any  part  thereof^  shall  be  re- 
voked unless  by  (1)  hu/ming^  (2)  tearing^  {/^  canceling^  or 
(4)  obliterating  the  same,  with  the  intention  of  revoking  it,  by 
the  testator,  *  *  *  or  by  some  other  (5)  will  or  (6)  codi- 
cil in  writing,  executed  as  prescribed  in  this  chapter,  or  (7)  by 
some  other  toritingy  signed,  attested,  and  subscribed  in  the 
manner  provided  in  this  chapter  ^br  the  execution  of  a  wiU.^^ 
(Rev.  Stat.  §  2290.) 

Here  are  seven  ways  prescribed  for  revoking  a  will,  and  all 
other  ways,  except  such  as  are  implied  by  law,  are  expressly 
prohibited.  Each  of  the  first  four  is  by  doing  a  specified 
act  to  the  will  itself,  with  the  intention  of  revoking  it. 
Each  of  the  last  three  must  not  only  be  in  writing  and 
signed,  but  also  attested  and  subscribed  in  the  presence  of  the 
testator  by  two  or  more  competent  witnesses.  (Rev.  Stat. 
§  2282.)  It  stands  confessed  that  the  writing  in  pencil  was 
never  attested  or  subscribed  by  any  witness,  much  less  by 
two  witnesses  in  the  presence  of  the  testatrix.  This  failure 
to  execute  in  the  manner  prescribed  by  the  statute  manifest- 
ly prevented  the  words  written  in  pencil  from  going  into  effect 
as  a  written  revocation. 

It  should  be  observed  that  the  written  and  printed  matter 
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constituting  the  will  was  wholly  on  the  first  page  of  the 
donble  sheet.  The  second  and  third  pages  were  entirely 
blank.  The  pencil  writing  was  npon  the  fourth  page — the 
oatside  of  the  wrapper  leaf.  Nevertheless,  it  is  urged,  in  ef- 
fect, that  it  was  upon  the  same  sheet  of  paper  upon  which 
the  will  was  written,  though  remote  from  the  writing,  and 
hence  that  it  should  be  held  to  have  been  done  to  the  will  it- 
self ;  and  that  since  the  act  so  done  consisted  in  writing  words 
disdoeing  an  intent  to  revoke^  it  must  be  held  to  be  a  '^  eanoeUor 
Hon  '*  of  the  will,  "  with  the  intention  of  revoking  it,"  with- 
in the  meaning  of  those  words  as  used  in  the  statute.  This, 
however,  assumes  that  the  second  half-sheet  of  the  paper, 
upon  which  no  part  of  the  will  appears,  constitutes  a  part  of 
the  will.  If  this  is  so,  then  a  sheet  of  paper  may  be  never 
60  large,  and  yet  if  a  will  be  written  upon  one  corner,  and 
irords  indicating  an  intention  to  revoke  be  written  upon  an- 
other comer,  however  distant  from  every  part  of  the  first 
writing,  yet  it  would  have  the  effect  to  cancel  the  will. 
Would  this  be  a  fair  construction  of  the  statute?  Would 
encb  a  construction  prevent  "  frauds  and  perjuries,"  according 
to  the  original  intention  of  those  who  enacted  the  statute  ? 
Or  would  it  be  more  in  harmony  with  that  intention  to 
hold  that  the  written  and  printed  matter  together,  found  on 
the  first  page  of  the  double  sheet  of  paper  in  question,  con- 
Btitutes  the  will  of  Mrs.  Ladd  ?  Of  course,  there  could  be  no 
written  or  printed  matter  except  upon  some  substance,  and 
hence  so  much  of  the  first  half-sheet  of  paper  as  was  essen- 
tial to  the  existence  and  preservation  of  such  written  and 
printed  matter,  may,  in  a  sense,  be  regarded  as  a  part  of  the 
will.  But  no  part  of  the  double  sheet  of  paper,  much  less 
any  portion  of  the  first  half-sheet  upon  which  the  will  was 
written  and  printed,  was  in  the  least  burned  or  torn.  Noth- 
ing was  done  to  any  portion  of  the  written  or  printed  mat- 
ter constituting  the  will.  No  part  of  it  was  obliterated.  No 
part  of  it  was  erased  or  canceled.  No  interlineation  was 
made.  All  that  constituted  the  will  remained  intact.  Every 
part  of  it  remained  as  perfect  as  when  it  was  first  written. 
The  same  would  have  been  true  if  the  second  half-sheet  had 
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been  entirely  eev^ered  from  the  first.  The  only  question  ib, 
whether  it  was  canceled,  within  the  intent  of  the  statate,  by 
the  mere  force  of  the  meaning  of  the  word  "  revoke  "  con- 
tained in  the  pencil  writing.  Ab  observed,  the  statute  re- 
quires, not  only  the  act  of  canceling  the  will  itself,  but  that 
it  must  be  done  with  the  intention  of  revoking  it.  (JBurten^ 
shaw  V.  OUbertn  1  Cowp.  49 ;  Doe  v.  Harris^  6  Ad.  &  El. 
209  ;  Francis  v.  Orover^  5  Hare,  39 ;  Price  v.  Powell^  3  Hurl. 
&  N.  841 ;  OUes  v.  Warren,  8  Eng.  [Moak],  478 ;  White  v. 
Castefij  1  Jones'  Law,  197 ;  Means  v.  Moore,  Harper  [S.*C.], 
814 ;  Cheese  v.  Lovejoy,  L.  R.  2  Prob.  Div.  251 ;  s.  o.  21  Eng. 
[Moak],  633  ;  Svdnton  v.  Bailey,  L.  R.  4  App.  Gas.  70 ;  s.  o. 
83  Eng.  [Moak],  48 ;  Evam^  Appeal,  58  Pa.  St  238.) 

In  White  V.  Casten  {svpra)  the  paper  upon  which  the  will 
was  written  was  burned  through  in  three  places,  one  of  them 
being  in  the  midst  of  the  writing,  and  a  large  part  was 
scorched,  but  the  writing  was  not  intei'fered  with,  when  it  was 
rescued  against  the  testator's  wish,  and  preserved  against  his 
knowledge,  and  it  was  held  to  be  a  revocation.  The  mere  act 
of  burning,  tearing,  canceling,  or  obliterating  the  will  itself, 
without  the  intent,  is  not  enough.  {Burienshaw  v.  OHhert^  1 
Cow  p.  52 ;  Framds  v.  Orover,  5  Hare,  39 ;  Locke  v.  James, 
13  Law  J.  Exch.  186;  JSlms  v.  Elms,  4  Jur.  [N.  S.]  i65  ; 
Bigge  v.  Bigge,  9  Jur.  192  ;  Clarke  v.  Scripps,  16  Jur.  788  ; 
Oiles  V.  Warren,  8  Eng.  [Moak],  478.)  So  the  mere  intention 
to  revoke  the  will,  unaccompanied  by  any  act  of  burning,  tear- 
ing, canceling,  or  obliterating,  done  to  the  will  itself,  is  not 
enough.  {Doe  v.  Harris,  6  Ad.  &  El.  209 ;  Rise  v.  Finoher, 
10  Ired.  Law,  139  ;  Mundy  v.  Mundy,  15  N.  J.  Eq.  290;  Gains 
V.  Oavns,  2  A.  K.  Marsh.  190 ;  Btmkle  v.  Gates,  11  Ind.  95  ; 
Perjue  v.  Perjue,  4  Iowa,  520 ;  Heirs  of  Blanchard  v.  Heirs 
of  Blanchard,  32  Vt.  62 ;  Clingan  v.  MitcheUree,  81  Pa. 
St.  25.) 

Some  courts  have  held  that  where  the  testator  is  deceived 
into  the  belief  that  he  had  done  an  act  sufficient  to  revoke  the 
will,  it  shall  have  that  effect.  {Pryor  v.  Coggin,  17  Ga.  444 ; 
Smiley  v.  GanJnU,  2  Head,  164.)  The  case  in  Head  was  put 
on  the  ground  that  there  was  no  sach  statute  in  Tennessee,  and 
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the  case  in  Georgia  fails  to  refer'  to  any  statute  or  decision. 
On  the  other  hand,  several  of  the  above  cases  hold  that  where 
the  legatee  has  falsely  deceived  testator  into  the  belief  that  he 
has  IB  fact  revoked  his  will,  he  shall  be  in  equity  held  to  hold 
the  property  as  trustee  for  the  heir ;  but  that  there  can  be  no 
revocation  except  in  one  of  the  modes  prescribed  by  statute. 
(Bat  see  In  re  Wilson's  WiU,  8  Wis.  171 ;  Allen  v.  McPhtr- 
#on,  5  Beav.  469 ;  s.  o.  1  Phil.  Ch.  188 ;  s.  o.  1  H.  L.  Cas.  191 ; 
Qaines  v.  Chew^  2  How.  619,  645 ;  Malin  v.  Malin^  1  Wend. 
625.)  The  question,  however,  is  not  here  involved,  and  is  re- 
ferred to  merely  because  counsel  seem  to  rely  in  part  upon  the 
Tenneasee  and  Georgia  cases. 

Even  if  such  intention  to  revoke  be  expressed  in  writing 
never  so  strongly,  and  signed  by  the  testator,  yet,  if  the  writ- 
ing was  never  in  fact  attested  and  subscribed  by  the  requisite 
nnmber  of  witnesses,  in  the  presence  of  the  teetator,  so  as  to 
become  effectual  as  a  revocation  under  the  statute,  it  cannot  op- 
erate as  a  revocation,  when  unaccompanied  by  any  of  the  four 
acts,  done  to  the  will  itself,  specified  in  the  statute.  {Ei/rke  v. 
Exrkey  4  Rnss.  Ch.  441,  451 ;  Locke  v.  James^  18  Law  J.  £xch. 
186 ;  8.  o.  11  Mees.  &  W.  901 ;  Jackson  v.  HoUoway^  7  Johns. 
394 ;  HairsUm  v.  H<ivrston,  80  Miss.  803 ;  Lewis  v.  Levnsy 
2  Watts  &  8.  455 ;  In  re  Penniman's  Willj  20  Minn.  246 ; 
Ltughtan  v.  Atkins^  1  Pick.  585  ;  Cheese  v.  Lowjoy^  L.  B.  2 
Prob.  Div.  251 ;  s.  c.  21  Eng.  [Moak],  683.) 

In  Kirke  v.  Kirke  {supra)  the  codicil  was  signed  by  the 
testator,  who,  among  other  things,  in  effect  therein  declared  : 
**  I  do  hereby  revoke  that  part  of  my  said  will "  which  has 
been  erased,  and  in  lieu  thereof  substitute  what  has  been  inter- 
lined ;  but  it  was  held,  by  an  eminent  judge  in  such  matters, 
that,  although  there  was  a  clear  intent  to  alter  the  will  as  indi- 
cated, yet  that,  as  the  codicil  had  not  been  duly  executed  and 
attested  so  as  to  pass  real  estate,  such  intention  was  ineffectual, 
and  the  original  will  was  held  to  be  in  force  the  same  as  though 
there  had  never  been  any  alteration. 

In  Locke  v.  James  (supra)  the  testator  erased  the  word 
**8ix  ^  wherever  it  occurred  in  his  will,  but  leaving  it  still  legi- 
ble, and  inserted  over  it  the  word^'  two/'  and  thereupon  added, 
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presnmablj  upon  the  same  paper,  the  following  memorandnm 
or  codicil  to  his  will,  signed  by  him  in  the  presence  of  one  wit- 
ness only :  ^^  The  alterations  in  the  first  and  second  sheet,  all 
relating  to  the  said  annuities  left  to  mj  daughter  E.  J.  and  her 
children,  were  made  by  me,  the  15th  of  August,  1830.  Wit- 
ness my  hand.  R.  N. ; " — and  Parke,  B.,  speaking  for  the 
court,  said  that  the  "rent-charge  of  £600  per  annum,  created 
by  the  will,  duly  executed  and  attested,  *  *  *  has  not 
been  canceled,  for  the  erasure  was  made  sine  animo  cancellan- 
dij^^  and  that  it  "  has  not  been  effected  by  the  codicil,  for  the 
codicil  is  not  duly  attested,  and  therefore  cannot  even  he  looked 
{Uj  so  far  as  the  real  estate  is  concerned." 

In  Joickson  v.  HoUoway  {supraS  the  testator,  after  haying 
erased  certain  words  and  interlined  others  in  place  of  them, 
and  "  at  the  same  time  indorsed  on  the  wiU  an  instrument  "  to 
the  effect  that  he  had  made  the  alterations  named,  and  thereby 
renewed  the  will,  which  instrument  was  duly  signed,  sealed, 
and  published  by  the  testator  in  the  presence  of  two  persons, 
who  also  signed  the  same  as  witnesses  in  his  presence.  But  be- 
cause there  were  not  three  instead  of  tioo  witnesses,  as  required  * 
by  the  statute  of  New  York,  it  was  held  that  the  erasures,  in- 
terlineations, and  the  written  indorsement  so  executed  and  wit- 
nessed, had  no  effect  whatever  upon  the  original  will. 

In  Lewis  v.  Lewis  [supra)  the  word  "  obsolete  "  was  writ- 
ten by  the  testator  upon  the  margin  of  his  will,  but  it  was  held 
to  be  of  no  significance. 

In  Laugkton  v.  Atkins  {supra)  it  was  strongly  intimated, 
if  not  held,  that  the  written  instrument  containing  words  of  re- 
vocation must  itself  be  admitted  to  probate  to  have  that  ef- 
fect. 

In  Cheese  v.  Lovejoy  {supra)  the  testator  had  drawn  his  pen 
through  the  lines  of  various  parts  of  his  will,  and  then  wrote 
on  the  back  of  it,  "  All  these  are  revoked,"  and  threw  it  among 
waste  papers ;  but  it  was  preserved,  and  it  was  held  that  there 
was  no  revocation,  because  the  words  "  or  otherwise  destroy- 
ing," in  the  present  English  statute,  were  not  satisfied.  But 
that  statute  does  not  contain  the  words  "  canceling  or  obliterat- 
ing," like  ours,  and  ours  does  not  contain  the  word  '^  destroy- 
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iDg,"  like  tlieirg ;  and  hence  the  case  is  distinguishable.  Bat  in 
the  more  recent  case  of  Stcinton  v.  Badley  {supra)^  the  will  was 
made  prior  to  the  statute  of  Victoria,  and  the  case  was  decided 
under  the  old  statute  like  ours,  and  it  was  held  by  the  House  of 
Lords  that  the  words  '*  her  heirs  and  assigns  forever,"  through 
which  the  testator  had  drawn  his  pen,  had  been  obliterated, 
within  the  meaning  of  that  word  as  used  in  the  Statute  of 
Frauds. 

Counsel  for  the  respondent  insist  that  the  revocation  here 
was  complete  within  the  rule  followed  in  Evans^  Appeal  (58 
Pa.  St.  238).  In  that  case  the  will  was  executed  May  24,  1856, 
and  the  last  clanse  of  it  spoke  of  two  erasures  and  interlinea* 
tions  in  their  places.  At  the  same  time,  and  immediately  be- 
neath the  signature  of  the  testator,  was  a  codicil,  also  signed  by 
the  testator,  making  two  changes  in  the  will.  Then  followed 
the  attesting  clanse  and  the  signatures  of  the  witnesses.  On  or 
about  Jnly  21, 1858,  the  testator  tore  through  three  different 
clauses  of  the  will,  and  made  three  erasures,  one  of  which  was 
€0  obliterated  as  to  be  illegible ;  and  then  made  a  second  codi- 
cil, explaining  such  alterations  and  revocations.  This  second 
codicil  was  duly  signed  and  published  by  the  testator,  in  the 
presence  of  the  requisite  witnesses,  who  subscribed  the  same. 
Subsequently  the  testator  tore  the  first  codicil  in  two  places, 
erased  his  signature  thereto,  and  also  erased  his  signature  to  the 
second  codicil,  and  wrote  beneath  it  the  word  "  canceled."  The 
will  and  codicils  were  all  upon  the  same  sheet  of  paper.  This 
paper  was  indorsed  "  Will,"  which  was  erased,  and  the  word 
"  canceled  "  written  beneath  it.  Independent  of  the  writing  of 
the  word  '*  canceled  "  there  can  be  no  doubt  but  what  the  tear- 
ing of  the  first  codicil,  which  was  executed  at  the  same  time 
and  was  in  fact  a  part  of  the  original  will,  and  the  erasure  by 
the  testator  of  his  signature  thereto,  and  also  the  erasure  by 
him  of  his  signature  to  the  second  codicil,  was  a  complete  re- 
vocation of  the  will.  {In  re  Cooke^  5  Notes  Cas.  390  ;  Price 
V.  Powellj  3  Hurl.  &  N.  341 :  7n  re  Simpson,  5  Jur.  [N.  S.] 
1366;  In  re  Jamea,  7  Jur.  [N.  S.]  52 ;  In  re  Gullony  4  Jur. 
[N.  S.]  196  ;  Avery  v.  Piaitey^  4  Mass.  460 ;  Meiice  v.  Mence, 
18  Ves.  Jr.  348.)    The'case  of  WoodfiU  v.  PaUon  (76  Ind.  375), 
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cited  by  connBel,  was  under  a  different  statute,  and  hence  is  not 
applicable.  The  same  is  true  of  the  recent  case  of  Lavell  v. 
Quitman  (88  N.  Y.  377).  See  Oay  v.  Oay  (60  Iowa,  415), 
which  was  also  under  a  different  statute. 

The  learned  judge  writing  the  opinion  in  Evam^f  Appeal 
was  clearly  right  in  saying :    '^  But  to  enable  the  will,  codicil, 
or  other  writing  to  have  such  an  effect  [revocation],  it  mast 
itself  be  complete,  executed  and  proved  in  the  prescribed  man- 
ner, namely,  as  a  will.    The  other  mode  of  repeal  is  something 
done  to  the  will  itself,  something  more  than  mere  intention  ex- 
pressed.   It  must  be  intention  to  annul  carried  into  execution 
by  acts  done  to  the  paper.    *    *    *    Were  there  nothing  more 
than  the  erasure  of  the  last  signature  to  the  writing  dated  May 
24, 1856,  it  would  be  diflBcult  to  escape  from  the  conviction 
that  it  was  an  act  of  repeal  annulling  all  that  preceded  that 
signature."    In  view  of  the  additional  facts  which  appeared, 
that  the  testator  also  tore  the  first  codicil  in  two  places  and 
erased  his  signature  from  the  second  codicil,  it  would  be  im- 
possible to  come  to  any  other  conclusion  than  that  he  intended, 
by  the  acts  named,  to  revoke  both  of  the  codicils  and  the  whole 
will.    These  several  acts  being  made  with  the  intent  to  revoke, 
as  there  found,  clearly  amounted  to  a  cancellation  of  the  will ; 
but  when  the  learned  judge  went  further,  and  construed  the  word 
'^  canceled,"  written  thereon,  and  said,  '^  /  think  a  repeal  [a  re- 
vocation of  the  will]  is  effected  by  the  act  of  writing  upon  the 
will  itself  a  word  that  manifests  an  intention  to  annul  it,''  he 
was  evidently  speaking  for  himself^  and  not  for  the  court,  and, 
as  it  would  seem,  in  direct  violation  of  the  rule  he  had  just  ex- 
pressed himself,  to  the  effect  that  there  could  be  no  revocation 
by   mere  ^^  writing,"  unless  it  ^^be  complete,  executed  and 
proved  in  the  prescribed  manner,  namely,  as  a  will."    Besides, 
such  a  rule  would  be  in  conflict  with  a  previous  decision  in  the 
same  court.  (Lewis  v.  Zewis^  supra.)    True,  the  learned  judge 
attempts  to  distinguish  that  case  by  observing  '^  that  though  the 
word  was  written  upon  the  paper  on  which  the  will  was  writ- 
ten, it  was  placed  where  it  could  have  been  detached  without 
defacing  the  instrument.   It  might  have  been  separated  and  the 
will  itself  remained  intact.    In  this  respect  it  differed  from  the 
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case  now  before  us."  That  distinguishing  element,  even  if  it 
were  sound,  would  distinguish  Evaruf  Appeal  from  the  case 
before  us,  and  make  Lewis  v.  Lewie  applicable.  The  learned 
judge  who  wrote  that  opinion  was  evidently  led  to  say  what  he 
did  by  what  was  said  by  the  judge  writing  the  opinion  in  TFor- 
aer  v.  Wa/mer^e  Estate  (37  Vt.  356),  where  the  testator  wrote 
on  the  back  of  the  very  paper  on  which  a  part  of  the  will  was 
written,  and  on  the  second  page,  just  below  some  of  the  writ- 
ing, so  that  it  could  not  be  separated  from  it,  the  words  ^'  This 
will  is  herehy  canceled  and  annulled  in  full,  this  15th  day  of 
March,  in  die  year  1859."  Other  words  were  written  on 
the  fourth  page,  and  some  erased,  but  the  court  held,  in  effect, 
that  the  will  was  canceled  by  force  of  the  above  words.  If 
that  ruling  were  sound,  the  facts  would  distinguish  the  case 
from  this ;  but  giving  the  force  of  revocation  to  the  words 
themselves,  without  being  executed,  attested,  and  subscribed  as 
required  by  the  statute  and  without  any  tearing  or  burning  of 
the  paper  upon  which  any  part  of  the  will  was  written,  and 
without  erasing,  defacing,  or  obliterating  any  of  the  words  of 
the  win,  or  the  signature  of  the  testator  or  the  signatures  of 
the  witnesses,  would  seem  to  leave  the  case  standing  alone,  with 
nothing  to  support  it,  and  in  opposition  to  the  principles  main- 
tained in  some  of  the  best  adjudicated  cases.  Besides,  the  case 
is  condemned  by  one  of  our  ablest  text-writers  on  the  subject. 
(1  Redf.  on  Wills  [4th  ed.],  318.)  The  difficulty  with  the  rule 
contended  for  is  that  it  gives  to  the  words  written  in  pencil,  al- 
though not  attested,  witnessed,  nor  executed  in  the  manner  pre- 
scribed by  the  statute,  the  same  force  as  though  they  had  been 
80  attested,  witnessed,  and  executed,  for  the  purpose  of  proving 
that  the  act  of  putting  the  words  there  was  with  the  ''  i/nten- 
tion  "  of  revoking  the  wilL  It  is  the  language — ^the  expression 
by  written  words  alone — which  is  thus  sought  to  be  made  ef- 
fectual ;  whereas  the  statute  in  effect  declares  that  such  written 
words  shall  have  no  force  or  effect  as  such  unless  executed,  at- 
tested, and  subscribed  as  required. 

The  argument  used  by  the  writer  of  the  opinion  in  Evan^  Ap- 
peal {eyprii)^  and  here  repeated,  to  the  effect  that  the  word  "  can- 
celing ''  in  the  statute  is  used  in  the  same  sense  as  canceling  notes, 
Vol.  IV.— 10 
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bonds,  or  other  written  inBtruments,  is  plausible,  but  fallacions. 
It  is  the  payment,  adjustment,  settlement,  or  decree  of  the 
court  which  precedes  the  writing  of  the  word  "  cancel  *'  upon 
the  instrument,  that  effects  the  cancellation.  The  word  is  writ- 
ten in  such  case  merely  as  a  memorandum  or  evidence  of  the 
previous  facts  which  operate  as  a  nullification.  Besides,  such 
writing  is  generally  upon  the  face  of  the  instrument  itself,  and 
not  upon  some  remote  comer  of  the  same  sheet.  A  will,  un- 
like other  written  instruments,  does  not  go  into  effect  until  the 
testator's  death.  The  mode  of  making  a  will  is  definitely  pre- 
scribed by  statute,  and  the  mode  of  revoking  wills  is  also 
definitely  prescribed ;  and  no  essential  part  of  the  latter  can  be 
dispensed  with  any  more  than  the  former.  So,  a  specific  mode 
of  cancellation  of  tax  certificates,  &c.,  fixed  by  statute,  fur- 
nishes no  ground  for  holding  that  a  will,  though  not  included 
in  such  statutes,  may  also  be  canceled  in  the  same  way.  Our 
statute  as  to  the  mode  of  revoking  wills  came  to  us  with  its 
history,  and  the  constructions  which  had  been  put  upon  it  by 
the  courts.  In  so  taking  it,  the  people  of  the  State  knew  what 
they  had  obtained.  To  change  that  construction  by  some  arti- 
ficial mode  of  reasoning  is  to  open  the  door  to  vagueness  and 
uncertainty,  the  disastrous  effects  of  which  no  one  can  in  ad- 
vance determine. 

But  it  is  claimed  that  such  intention  to  revoke  is  sufficiently 
proved,  without  resorting  to  the  woi'ds  in  pencil,  by  the  declar- 
ations of  the  testatrix.  It  is  not  claimed,  and  there  is  no  evi- 
dence tending  to  show,  that  any  of  such  declarations  were  made 
at  the  time  the  words  in  pencil  were  written,  but  on  other  and 
different  occasions.  Subh  declarations  are  clearly  inadmissible, 
because  they  do  not  constitute  a  part  of  the  re8  gestm;  besides, 
to  allow  them  to  have  the  force  of  evidence  would  be  admit- 
ting testimony  of  one  unsworn,  and  without  the  privilege  of 
cross-examination.  {Jackson  v.  Kniffen^  2  Johns.  31 ;  Water- 
m<m  V.  Whitney^  11  N.  T,  157 ;  Staines  v.  Stewart j  8  Jur.  [N. 
S.]  440 ;  Boyla/n  v.  Meeker^  28  N.  J.  Law,  274 ;  Hargrooes  v. 
Redd,  43  Ga.  142 ;  Rv/nUe  v.  Oates,  11  Ind.  95.)  The  admis- 
sion of  such  declarations  to  rebut  the  inference  of  fact  arising 
from  the  absence  or  loss  of  a  will  is  upon  a  different  theory,  as 
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will  appear  from  the  well-written  and  able  opinion  of  Judge 
Djer  in  SouihworiJi  v.  Ada/ins  (11  Bies.  256).  It  has  been  held 
that  where  the  intention  to  revoke  had  existed  and  been  partly 
carried  into  execution,  and  the  testator  changed  his  mind  and 
arrested  the  act  of  burning,  tearing,  canceling,  or  obliterating 
the  will  before  its  completion,  leaving  the  will  so  that  its  con- 
tents could  still  be  read,  that  it  might  nevertheless  be  admitted 
to  probate.  {J)oe  v.  Perhea^  3  Bam.  &  Aid.  489  ;  Doe  v.  Har- 
m,  6  Ad.  &  El.  209  ;  OUea  v.  Warren,  3  Eng.  [Moak],  478.) 

So,  where  there  has  been  an  attempt  to  alter  certain  por- 
tions of  the  will  by  erasure,  without  obliteration,  and  by  sub* 
stituting  new  words  in  their  place  by  way  of  interlineation,  and 
the  writing  thus  altered  failed  to  go  into  eflfect  for  want  of  re- 
attestation,  courts  have  held  that  there  was  no  intent  to  revoke, 
except  by  way  of  alteration,  which  having  failed,  the  will  re- 
mained intact  as  before.  {Short  v.  Smithy  4  East,  418 ;  Kirke 
V.  Kirkey  4  Suss.  Ch.  485  ;  Martina  v.  Gardiner^  8  Sim.  73  ; 
Lodke  v.  James^  13  L.  J.  Exch.  186 ;  Jackson  v.  Eollowayy  7 
Johns.  394 ;  McPher%(m  v.  Cla/rky  3  Bradf.  Surr.  92  ;  Wdfy. 
BoUingery  62  111.  368 ;  Wright  v.  Wright,  5  Ind.  389 ;  In  re 
Penninum^s  WiUj  20  Minn.  245  ;  Quinn  v.  Quinn,  1  Thomp.  & 
C.  437 ;  Wheeler  v.  Pent^  7  Pick.  61.) 

But  without  further  discussion,  which  is  already  too  extend- 
ed, the  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded  with  direction  to  reverse  the  judgment  of 
the  County  Court  and  to  direct  judgment  admitting  the  will  to 
probate. 

Ordered  accordingly. 


ReTMilloo  by  an  niuittested  writtn^p. — ^Under  the  English  statute  of 
wiHa  (1  Yiet.  Ch.  26,  §  20)  no  nnattested  writing  is  sufficient  to  revoke  a 
will  which  has  been  duly  executed.  The  section  referring  to  this  mat- 
ter provides,  ^  That  no  will  or  codicil,  or  any  part  thereof,  shall  be 
revoked  otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  executed 
in  manner  hereinbefore  required,  or  by  some  writing  declaring  an  inten- 
tion to  revoke  the  same  and  executed  in  the  manner  in  tohich  a  wiU  is 
kemnbefare  required  to  be  executed.^^    The  statutes  of  wills  in  many  of  the 
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States  of  the  Union  contain  a  provision  essentially  similar,  and  it  is,  in 
general,  the  role  that  there  can  be  no  reyocation  by  a  mere  nnattested 
writing. 

In  Peck's  Appeal,  50  Conn.  562,  it  was  held,  under  the  Connecticnt 
statnte,  that  no  devise  shall  be  revoked  **  otherwise  than  by  burning  *  * 
or  by  some  other  will  or  codicil  in  writing,''  that  a  will  is  not  revoked  by 
a  subsequent  will  which  does  not  expressly  revoke  it,  and  which  never 
became  operative  because  not  found.  And  in  Kentucky  it  was  held,  that 
a  will  duly  executed  was  not  revoked  by  the  writing  of  a  second  will 
whi(^  was  not  duly  executed  (Breathitt  v.  Whitaker,  8  B.  Hon.  588) ;  nor 
by  the  erasure  of  the  name  of  an  executor  in  a  properly  attested  will,  and 
the  insertion  of  another  name  without  a  publication  afterwards  (Wells  v. 
Wells,  4  Mon.  154 ;  but  tf,  Tudor  v.  Tudor,  17  B.  Mon.  889)  ;  nor  where 
the  testator  does  an  act  of  cancellation  with  a  view  to  having  his  will 
immediately  rewritten,  and  where  the  act  of  revocation  and  of  recon- 
struction are  intended  as  part  of  the  same  transaction,  and^the  leconatrac- 
tion  is  for  some  reason  deferred  and  not  completed.  Youse  v.  Forman,  5 
Bush,  845.  Sec,  also,  Heise  v.  Heise,  81  Penn.  8t.  246 ;  Colvin  v.  War- 
ford,  20  Md.  857,  894 ;  Reese  v.  Portsmouth  Probate  Court,  9  R  I.  434; 
Carpenter  v.  Miller's  Exers.  8  West  Ya.  174 ;  Delafield  v.  Parrish,  25  N.  Y. 
9;  Bates  v.  Holman,  8  H.  &  Munf.  502;  In  the  Goods  of  Frazer,  L.  R.  2  P. 
&  D.  40. 

In  Lomsiana,  plainly  under  the  influence  of  the  law  of  that  State 
which  recognizes  the  validity  of  holographic  wills,  where  a  will  contain- 
ing many  legacies,  with  all  the  legacies  except  four  erased  by  pen  marks, 
but  not  so  as  to  be  entirely  illegible,  and  the  clause  appointing  executors 
being  likewise  erased,  but  still  legible  with  difllculty,  and  the  testator's 
signature  also  being  marked  out,  was  found,  there  being  in  the  margin 
certain  additions  in  the  testator's  handwriting  apparently  designed  for 
a  new  will,  it  was  held  that  the  revocation  of  the  original  will  was  com- 
plete.   Mahs'  Succession,  85  La.  Ann.  894. 

Under  the  Iowa  Code,  §  2880,  which  contains  a  provision  that  a  will 
may  be  revoked  by  destruction  or  cancellation,  with  intent  to  revoke,  if 
such  act  be  witnessed  in  the  same  manner  as  the  code  requires  the  will  itaelf 
to  be  attested,  it  was  held  that  a  will  was  not  revoked  by  a  scroll  through 
the  signature,  which  in  spite  of  the  scroll  was  still  legible,  and  that  evi- 
dence that  the  testator  had  said  that  he  had  destroyed  his  will  was  incom- 
petent.   Gay  V.  Gay,  60  Iowa,  415 ;  s.  c.  8  Am.  Prob.  R.  540. 

But  in  Pickens  v.  Davis,  184  Mass.  252,  it  is  held  that,  while  the  can- 
cellation of  a  will,  in  which  all  former  wills  are  revoked,  does  not  operate 
to  revive  a  former  will,  the  declarations  of  the  testator  that  he  meant 
thereby  to  revoke  such  former  will  are  admissible. 

In  Gugel  V.  Yollmer,  1  Demarest  (N.  Y.),  484,  it  is  held  that  writing 
the  words  *'  I  pronounce  this  void "  across  a  part  of  a  will,  does  not 
revoke  such  part,  but  that  the  statute  must  be  strictly  complied  with. 
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Babby  v8.  Lambert. 

[98  New  York,  800.] 

EXBCUTOR  MIKGLma  FUNDS    OF    SSTATB  AND  THIRD  PARTY  IN 

LOAN. 

Xneators  directed  to  keep  ftmds  invested  may,  when  a  profitable  inyestment 
offsre  itself  larger  in  amount  than  the  available  asaete  of  the  estate,  SQpplement 
them  with  fonds  obtained  from  other  parties. 

AanoN  to  declare  a  trust  in  plaintifiPs  favor  in  a  bond  and 
mortgage,  held  bj  defendant  as  executor  of  Thomas  Lambert. 

William  E.  Osbcm^  for  appellant* 

N.  C.  Moakj  for  respondent. 

EuGSR,  Ch.  J.  The  evidence  in  this  case,  outside  of  the 
admissions  of  the  defendant's  deceased  co-execntrix,  tended 
strongly  to  show  that  the  plaintiff,  immediately  previous  to 
January  31,  1882,  delivered  to  Maria  Lambert,  defendant's 
co-executrix,  the  sum  of  $2,000,  in  bills  of  the  denomination 
of  $100  each,  and  on  that  day  the  defendant,  with  his  co- 
executrix  of  the  estate  of  Thomas  Lambert,  loaned  $1,800 
of  this  identical  money,  together  with  $6,000  belonging  to 
the  estate,  and  about  $200  belonging  to  Mrs.  Lambert,  in  one 
a^r^ate  sum  of  $8,000  to  Margaret  Lawrence,  taking  back 
a  bond  and  mortgage  as  security  therefor  to  themselves  as  ex- 
ecutors. 

Outside  of  such  declarations,  however,  the  evidence  was 
not  entirely  clear  as  to  the  particular  understanding  and  agree- 
ment with  reference  to  the  disposition  of  these  moneys,  entered 
into  between  Mrs.  Lambert  and  the  plaintiff,  when  the  money 
was  delivered  to  her.  This  evidence  was  attempted  to  be  sup- 
plied by  proof  of  certain  declarations,  made  by  the  deceased 
eo-execntrix,  Maria  Lambert,  soon  after  the  loan  was  made, 
in  the  presence  of  the  plaintiff  and  other  parties.  Mrs.  Lam- 
bert was  at  that  time  in  feeble  health,  and  her  early  death  was 
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then  anticipated.  The  declarations  were  offered  to  be  proved  by 
the  witnesses  who  were  present,  at  the  time  thej  were  made, 
bat  their  admission  was  objected  to  by  the  defendant  npon  the 
gronnd  that  the  declarations  of  one  executor  were  not  admis- 
sible as  against  his  associate.  The  objection  was  overmled  by 
the  court,  and  the  evidence  was  received,  to  which  ruling  the 
defendant  excepted.  This  exception  presents  the  only  serioas 
question  in  the  case. 

The  proof  showed  that  Mrs.  Lambert  then  made  statements 
to  the  effect  that  she  had  received  $2,000  from  the  plaintiff,  to 
make  up  the  sum  of  $8,000  loaned  to  Mrs.  Lawrence,  and  that 
plaintiff  was  to  have  an  interest  in  the  mortgage  taken  as  se- 
curity for  the  loan,  and  to  receive  her  share  of  the  interest  as 
it  was  paid  by  the  mortgagor ;  that  she  intended  to  make  an 
acknowledgment  to  that  effect,  either  by  her  will,  or  in  a  sepa- 
rate instrument,  before  she  died.  She  also  stated  that  she  ex- 
pected to  live  until  September.  She  in  fact  died  in  June  soon 
after  this  conversation.  These  declarations  were  made  by  Mrs. 
Lambert  in  reply  to  a  request  on  behalf  of,  and  in  the  pres- 
ence of  the  plaintiff,  that  she  should  make  such  a  declaration  or 
acknowledgment  as,  in  the  event  of  her  death,  would  render 
the  interest  of  the  plaintiff  in  the  Lawrence  mortgage  secare  to 
her.  Mrs.  Lambert  then  promised  to  attend  to  it  as  soon  as  she 
got  a  little  stronger,  but  death  intervened  before  she  was  able 
to  perform  her  undertaking. 

Assuming  for  the  purpose  of  the  argument  that  this  evi- 
dence was  admissible,  there  can  be  no  doubt  that  these  facts 
raised  a  valid  implied  trust  m  invitum  (Hctddow  v.  Landy^  59 
N.  T.  320 ;  NewUm  v.  Porter^  69  Id.  137),  and  that  the  ex- 
press acknowledgment  made  by  Mrs.  Lambert  operated  as  a  full 
and  perfect  declaration  of  trust,  sufficient  within  the  authorities 
to  charge  the  property  then  in  the  hands  of  the  executors  with 
the  obligations  of  the  trust. 

While  there  is  no  proof  of  any  express  stipulation  made 
between  the  parties  at  the  time  the  money  was  delivered, 
that  the  security  for  the  loan  was  to  be  taken  in  such  form 
as  to  disclose  the  plaintiff's  interest  therein,  yet  an  under- 
standing to  the  effect  that  the  plaintiff  was  the  owner  of  one- 
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fourth  of  the  mortgage,  and  of  the  intenest  accraing  thereon, 
must  be  implied,  from  the  absence  of  any  agreement  trans- 
ferriof^  the  title  of  the  money  advanced  to  the  executors. 
A  trust  by  implication  arises  from  the  use  of  the  money  ao- 
oording  to  such  understanding  and  agreement,  and,  notwith- 
standing the  security  was  taken  in  the  name  of  the  executors, 
equity  will  protect  the  interest  of  the  beneficiary,  and  follow 
the  property  in  which  the  money  was  invested,  and  impose  a 
lien  thereon  in  favor  of  the  plaintiff  to  the  extent  of  the  sum 
beI<Mi^ng  to  her  thus  advanced  and  invested.  {Price  v. 
Blakemore,  6  Beav.  507;  Perry  on  Trusts,  §  842 ;  In  the  Mat- 
ter cf  Fraser,  92  N.  T.  240;  In  re  Ewropea/n  Bank,  L.  R.  5 
CL  App.  368 ;  P&rmeU  v.  DeffeU,  4  De  G.,  M.  &  G.  [53  Eng. 
Ch.]  872.) 

No  difficxdty  arises  from  the  blending  of  the  money  of  the 
estate  with  that  of  another  person  in  the  same  loan,  for  the 
units  of  which  it  is  composed  being  of  equal  value  it  is  clearly 
severable  and  distinguishable,  and  sufficient  data  are  given  to 
enable  such  severance  to  be  made.  The  cases  above  cited 
show  numerous  instances  in  which  such  a  separation  has  been 
decreed.  Conceding  for  the  present  that  the  admissions  of 
Mrs.  Lambert  were  incompetent  to  establish  the  facts  upon 
which  a  trust  in  invitum  can  be  decreed,  it  is,  nevertheless, 
true  that  her  statement  also  operated  as  a  valid  declaration  of 
tmst.  It  is  well  settled  that  a  trust  in  personal  property  may 
be  created  by  parol,  and  that  no  particular  form  of  words  is 
necessary  for  its  creation,  but  the  words  or  acts  relied  on  to  ef- 
fect that  object  should  be  unequivocal  and  plainly  imply  that 
the  party  making  them  intended  to  divest  himself  of  his  inter- 
est in  the  property,  and  to  hold  it  thereafter  for  the  use  and 
benefit  of  another.  (Hill  on  Trusts,  130 ;  Martin  v.  Punk, 
75  N.  Y.  140 ;  Young  v.  Young,  80  Id.  438 ;  Willie  v.  Smyth, 
91  Id.  297.)  This  is  all  that  is  required  to  create  a  trust  even 
as  against  the  owner,  and  although  he  continues  to  retain  pos- 
«e86ion  of  the  property  devoted  to  the  trust.  But  when  the 
legal  title  is  in  one  party  and  the  equitable  ownership  in  an- 
other, it  is  only  necessary  for  those  facts  to  appear,  in  order  to 
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constitute  the  holder  a  trostee  for  the  benefit  of  the  other. 
{Pye'8  Case,  18  Vesey,  140.) 

The  evidence,  aside  from  the  declarations  in  question,  tended 
strongly  to  establish  these  facts,  and  a  strong  presumption  of 
an  intended  trust  might  fairly  be  implied  from  the  nature  and 
surroundings  of  the  transaction. 

By  the  will  of  Thomas  Lambert,  his  wife,  Maria  Lambert, 
was  given  a  life-estate  in  all  of  his  property,  both  real  and 
personal,  and  his  executors  were  directed  to  keep  it  invested 
during  her  life,  and  pay  to  her  the  income  thereof  as  long^ 
as  she  should  live.  The  duties  of  their  o£Sce  required  the 
executors  to  seek  for  advantageous  investments,  and  keep  the 
moneys  of  the  estate  employed.  It  was  entirely  within  their 
power,  if  it  was  not  their  duty,  in  case  a  profitable  invest- 
ment ofiered  itself  larger  in  amount  than  the  available  aseets 
of  the  estate,  to  supplement  them  with  other  funds  if  they 
could  be  legitimately  obtained  from  other  parties.  These 
moneys  were  received  by  Mrs.  Lambert  under  such  a  contin- 
gency, and  she  was  engaged  in  the  lawful  and  legitimate  per- 
formance of  her  duties  as  an  executrix  when  she  received  and 
invested  them. 

There  is  nothing  in  the  office  or  obligations  of  executors 
that  precludes  them  from  acting  as  trustees  upon  other  trusts, 
and  for  other  beneficiaries,  if  the  transaction  is  not  inconsistent 
with  the  duties  which  they  owe  as  executors.  Neither  will  that 
fact  subject  property,  thus  held  by  them  in  trust,  to  the  hazard 
of  a  loss  on  account  of  their  dual  character,  so  long  as  such 
property  can  be  separated  and  distinguished,  from  the  funds 
held  by  them  under  their  trust  as  executors. 

The  transaction  between  the  plaintiff  and  Mrs.  Lambert 
was,  so  far  as  here  appears,  a  beneficial  one  for  both  of  the 
funds  intrusted  to  her,  and  in  receiving  the  plaintiffs  money 
she  was  acting  in  the  performance  of  her  legitimate  duty  as 
an  executrix.  It  was  clearly  the  duty  of  Mrs.  Lambert  when 
she  used  the  plaintiffs  money  in  acquiring  this  mortgage,  to 
have  caused  a  recognition  of  the  plaintiffs  interest  to  appear 
in  the  instrument  itself  {Price  v.  Blakemore^  eupra)^  and  it 
was  evidently  her  intention  to  repair  this  omission  before  her 
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death,  by  making  snch  a  declaration  of  troBt  as  wonld  protect 
the  interest  of  the  plaintiff,  and  the  question  in  this  case  is 
whether  legal  proof  has  been  given  from  which  a  court  of 
equity  will  find  the  existence  of  the  trust. 

Co-executors,  however  numerous,  constitute  an  entity,  and 
are  regarded  in  law  as  an  individual  person.  Consequently,  the 
acts  of  any  one  of  them,  in  respect  to  the  administration  of 
estates,  are  deemed  to  be  the  acts  of  all,  for  they  have  all 
a  joint  and  entire  authority  over  the  whole  property.  (Wil- 
liams on  Executors,  810;  WJieeler  t.  Wheeler^  9  Cow.  34.) 
Thus  one  of  two  executors  may  assign  a  note  belonging  to  the 
estate  of  the  testator  ( Wheeler  v.  Wheeler^  9upra\  or  make 
Bales  and  transfers  of  any  personal  property  of  the  estate. 
[Bogeri  v.  HerteU^  4  Hill,  492.)  He  may  release  or  pay  a  debt, 
anent  to  a  legacy,  surrender  a  term,  or  make  an  attornment, 
without  the  consent  or  sanction  of  the  others.  (Williams  on 
Executors,  812  ;  Jackson  v.  Shaffer^  11  Johns.  613 ;  DouglcM 
V.  SaUerUe,  Id.  16 ;  Murray  v.  BlMchford,  1  Wend.  588.) 
It  was  said  in  Wheeler  v.  Wheeler  (8upra\  "  That  if  a  man  ap- 
point several  executors,  they  are  esteemed  in  law  as  but  one 
person  representing  the  testator,  and  that  acts  done  by  any 
one  of  them  which  relate  to  the  delivery,  gift,  sale  or  release 
of  the  testator's  goods  are  deemed  the  acts  of  all."  It  would 
ecem  to  follow  from  this  principle,  that  they  have  the  power  of 
joint  and  several  agents  of  one  principal,  and  that  any  act  done 
or  performed  by  one  within  the  scope  and  authority  of  his 
agency,  is  a  valid  exercise  of  power,  and  binds  his  associ- 
ates. 

It  is  quite  true,  however,  that  neither  executors  nor  ad* 
niinistrators,  whether  acting  separately  or  jointly,  have  au- 
thority to  create  an  original  liability  on  the  part  of  the  es- 
tate, or  enter  into  an  executory  contract  binding  upon,  or 
enforceable  against  it.  {McLaren  v.  Mc Martin^  36  N.  Y. 
88 ;  Ferrin  v.  Myrick^  41  Id.  315 ;  Atbatin  v.  Munro^  47  Id. 
366.) 

It  would  seem  to  follow,  as  the  result  of  the  authorities, 
that  the  powers  of  executors,  in  the  administration  of  estates 
confided  to  them,  are  commensurate  with   those  expressly 
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granted  or  neceBsarily  implied,  from  the  natare  of  the  duties 
imposed  upon  them,  and  their  power  to  bind  their  associates 
by  their  acts,  is  limited  only  by  the  natare  of  the  transac- 
tions they  are  called  upon  to  perform.  Thus,  having  no  power 
to  bind  the  estate  by  a  new  contract,  or  to  revive  a  demand 
which  has  once  expired,  neither  their  contracts  nor  admissions 
can  have  the  effect  of  creating  one  or  reviving  the  other; 
but  having  the  original  power  to  transfer  the  property  of  the 
estate  for  the  purposes  of  their  trust,  any  act,  whether  per- 
formed by  one  or  all,  which  has  this  effect,  is  within  their 
aathority  and  binds  the  estate.  It  must  be  assumed,  however, 
that  such  a  transfer  is  made  for  a  lawful  purpose,  and  in  form 
sufficient  to  operate  as  a  transfer  of  property  between  indi- 
viduals. 

We  are,  therefore,  of  the  opinion  that  the  acknowledgments 
of  Mrs.  Lambert  constituted  a  good  declaration  of  trust,  and 
that  the  making  thereof  was  an  act  done  in  the  performance  of 
her  duty,  as  an  executrix  of  the  estate  of  Thomas  Lambert, 
which  operated  upon  and  was  enforceable  against  it.  It  would 
hardly  be  contended,  under  the  circumstances  of  this  case,  that 
a  declaration  made  by  Mrs.  Lambert  at  the  time  these  moneys 
were  received  by  her,  as  to  the  purpose  for  which  they  were 
received,  would  have  been  incompetent  to  prove  her  trust  char- 
acter, even  as  against  her  co-executor ;  and  it  is  difficult  to  see 
why  a  similar  declaration  made  by  her  at  a  subsequent  time 
would  not  be  equally  competent.  Such  a  declaration  could  in 
no  just  sense  be  said  to  create  any  liability  against  the  estate 
represented  by  her,  or  subject  it  to  any  action  on  account  of 
the  statement  made,  for  such  an  action  could  arise  only  by  a 
wrongful  refusal  on  the  part  of  the  executors  to  recognize  the 
plaintiff's  equitable  rights  of  property.  The  arrangement 
shown  by  such  a  declaration,  instead  of  creating  a  liability 
against  the  estate,  would  simply  have  the  effect  of  protecting 
the  party  advancing  the  money  from  an  unjust  claim  of  own- 
ership on  the  part  of  the  executors,  by  reason  of  the  form  in 
which  the  secarities  for  the  loan  were  taken. 

The  establishment  of  this  trust  works  no  injury  to  the  es- 
tate, for  the  evidence,  aside  from  the  declaration,  shows  quite 
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conclusively  that  the  plaiDtiffe  money,  to  the  extent  of  the  lien 
claimed,  and  to  which  the  estate  had  no  title,  went  to  make 
ap  the  value  of  the  property  now  in  the  poBseseion  of  the  de- 
fendant. 

Some  objections  were  made  by  the  appellant  to  remarks  that 
fell  from  the  plaintiff  while  giving  her  evidence,  that  tended 
to  show  personal  commnnicatioDS  and  transactions  between 
herself  and  Mrs.  Lambert.  The  witness  was  admonished  by 
the  court  not  to  relate  such  transactions,  and  no  rnling  was 
made  by  the  court,  or  exception  taken  by  the  appellant,  on  the 
subject  of  such  evidence  on  the  trial.  After  the  close  of  the 
trial  the  appellant  asked  to  have  these  expressions  struck  out. 
This  motion  was  denied  by  the  court,  and  we  think  correctly 
disposed  of. 

The  expressions  referred  to  were  inadvertently  used  by  the 
witness,  were  ruled  as  incompetent  by  the  court  at  the  time 
they  were  made,  and  were  not  relied  upon  im  deciding  the 
ease. 

The  conclusion  arrived  at  on  the  main  point  of  the  case 
renders  it  unnecessary  for  us  to  consider  the  question  as  to  the 
admissibility  of  the  declarations  of  one  executor  against  his  as- 
sociate when  offered  as  evidence  to  prove  the  facts  stated  in 
such  declarations. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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FaBISH  V8.  Oook. 

[IS  Miaaouri,  212.] 

OoKBTRUOnON. — "  AlL  MY    WORLDLY  GOODS." — ^ReAL  BBTATB 
NOT  mOLUDBD. 

A  gift  of  "all  my  worldly  gooda,  conaiatiiig  of  hoaaehold  ftumitiire,  doihing.  beds 
and  bedding,  money  and  cattle,  alao  whaterer  debta  may  be  due  me,  like- 
wiae  my  honae  and  lot/  will  not  paaa  other  real  eatate  not  apeoifically  men- 
tioned. 

AonoN  of  ejectment. 

Henry  W.  WiUiama  and  E.  T.  F<msh,  for  plaintiflE  in 
error. 

Krum  <6  Krum  and  Olover  (6  Shepley^  for  defendant  in 
error. 

Mabtik,  C.  This  was  an  action  of  ejectment,  commenced 
on  the  26th  day  of  February,  1875,  in  the  Circuit  Court  of  the 
city  of  St.  Louis,  to  recover  possession  of  a  tract  of  land  in  the 
Grand  Prairie  Common  Fields,  two  arpens  in  width  by  forty 
in  depth.  The  defendant  denied  the  plaintifi's  right  of  posses- 
sion, and  pleaded  the  defense  of  the  statute  of  limitations,  rely- 
ing upon  an  actual,  uninterrupted,  and  exclusive  adverse 
possession  for  more  than  forty  years  before  commencement  of 
the  suit.  The  case  was  tried  by  the  court,  and  a  great  deal  of 
evidence  peculiar  to  this  class  of  cases  was  submitted  on 
both  sides.  The  merits  of  the  case  seem  to  have  been  dis- 
posed of  in  certain  rulings  on  the  evidence,  as  the  case  pro- 
ceeded. At  the  conclusion  of  the  evidence,  the  defendant 
asked,  and  the  court  gave  the  following  instruction  : 

If  the  court  finds  from  the  evidence  that  the  defendant 
took  actual  possession  of  the  land  in  controversy  in  this  suit 
as  early  as  the  year  1848,  and  that  he  has  had  actual,  con- 
tinuous and  uninterrupted  possession  of  the  same  ever  since, 
and  down  to  the  commencement  of  this  suit,  under  claim 
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and  color  of  title  adverse  to  the  plaintiff,  and  those  under 
whom  he  claims,  then  the  plaintiff  cannot  recover  in  this  ac- 
tion. 

After  this  action  of  the  court  the  issues  were  found  for  the 
defendant,  and  judgment  rendered  in  his  favor.  The  plaintiff 
appealed  to  the  St.  Louis  Court  of  Appeals,  and  the  judgment 
was  affirmed.    (6  Mo.  App.  328.) 

The  evidence  in  the  record  tended  very  strongly  to  prove 
that  the  defendant,  and  those  under  whom  he  claimed  title, 
had  been  in  the  uninterrapted  and  peaceful  possession  of  the 
land  under  color  of  title  from  1846,  a  period  of  thirty  years. 
This  ought  to  be  a  good  defense  against  any  title,  unless  some 
of  those  disabilities  indicated  in  the  statute,  such  as  minority 
and  coverture,  have  occurred  to  arrest  the  effect  of  its  benefi- 
cent provisions.  The  plaintiff  claims  that  the  owners  of  the 
title  asserted  in  this  case,  were  under  the  disability  of  coverture 
a  sufficient  length  of  time  to  deprive  defendant  of  his  full  bar 
of  the  statute  which  he  otherwise  would  have.  It  becomes 
necessary  to  examine  this  important  and  decisive  question, 
which  seems  to  have  disposed  of  the  case  in  both  of  the  lower 
courts.  If  the  defendant  is  right  in  his  defense,  nothing  can 
be  gained  by  considering  the  difficult  questions  relating  to  the 
location  of  the  Spanish  grants  given  in  evidence,  which  have 
been  discussed  with  so  much  learning  and  ability  by  the  coun- 
sel for  both  sides. 

The  plaintiff's  chain  of  title  commenced  December  30, 
1766,  with  a  Spanish  concession  of  that  date,  of  two  arpens  front 
by  forty  in  depth,  in  the  Grand  Prairie,  to  John  Baptiste  Hervi- 
eux.  This  original  grantee  died  on  the  6th  day  of  November, 
1776,  and  on  the  7th  day  of  January,  1776,  at  the  judicial  sale 
of  Hervieux's  estate,  under  an  order  of  the  lieutenant-governor 
of  Llinois,  Louis  Honore  became  the  purchaser  of  this  conces- 
sion. Louis  Honore  died  on  the  26th  day  of  April,  1807,  leav- 
ing as  his  sole  heir  Louis  Tesson  Honore,  his  son.  On  the  2d 
day  of  February,  1816,  Recorder  Bates,  under  the  provisions 
of  the  Acts  of  Congress  of  June  13th,  1812,  and  March  3d, 
1813,  reported  this  concession  to  Congress  for  confirmation, 
and  it  was  confirmed  in  pursuance  of  the  Act  of  Congress  of 
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April  29th,  1816,  to  John  Ste.  Hervienz's  l^al  represeota- 
tiyes.  This  confirmation  enured  to  Louis  Tesson  Honore, 
owner  of  the  title  at  that  time.  Louis  Tesson  Honore  died  on 
the  21st  day  of  August,  1827,  leaving  a  widow,  by  name  Ama- 
ranthe,  and  a  child  named  Maria,  who  was  bom  August  14th, 
1827,  seven  days  before  his  death.  He  also  left  a  will  which 
he  had  made  on  the  7th  day  of  August,  1827,  two  weeks  be- 
fore his  death,  which  was  admitted  to  probate  on  the  let 
day  of  October,  1827,  in  which,  it  is  claimed  by  plaintiff, 
he  intended  his  widow  should  be  his  devisee  as  to  tliis  land. 
His  vridow  married  Louis  Leduc  on  the  30th  day  of  Janu- 
ary, 1832,  and  died  November  24th,  1864,  under  the  cover- 
ture of  this  marriage.  His  daughter  Maria  married  William 
Sooth  on  the  26th  day  of  April,  1848,  and  during  the  cov- 
erture of  this  marriage  deeded  the  land  to  the  plaintiff  on 
the  3d  day  of  August,  1874,  in  consideration  of  the  sum  of 
five  dollars. 

It  is  obvious  from  this  statement  relating  to  the  title  that 
it  became  an  important  matter  to  the  plaintiff,  in  meeting  the 
defense  of  the  statute  of  limitations,  as  to  which  one  of  the 
two  methods  of  devolution  afforded  him  the  best  right  of  ac- 
tion in  1875,  when  he  filed  his  petition.  If  he  derived  his 
title  from  Mrs.  Booth,  as  the  only  child  and  heir  of  Louis  Tes- 
son Honore,  then  the  title  descended  to  her  subject  to  her 
mother's  dower  at  the  date  of  her  father's  death,  August  2lBt, 
1827.  Her  minority  would  arrest  the  running  of  the  statute  of 
limitation  until  the  14th  day  of  August,  1848,  at  which  time 
she  attained  her  majority.  But  her  coverture,  which  com- 
menced April  26th,  1848,  a  few  months  only  before  the  ex- 
piration of  her  minority,  and  continued  till  she  made  her 
deed  to  plaintiff  in  1874,  could  not  be  added  to  her  disability 
of  minority  for  the- purpose  of  continuing  her  exemption 
from  the  bar  of  the  statute ;  provided  the  adverse  possession 
of  the  defendant  commenced  under  her  first  disability  of 
minority.  Now,  it  is  in  evidence,  as  heretofore  stated,  that 
the  adverse  holding  of  defendant  and  his  grantors  did  com- 
mence in  1845,  which  was  about  three  years  prior  to  her 
majority.     The  deduction  of  three  years  on  account  of  her 
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minority  would  leave  an  adverse  holding  of  twentynseyen 
years,  upon  which  judgment  woald  have  to  go  for  defend- 
ant. 

If  the  plaintiff  coald  snccessfuUy  derive  title  from  Mrs. 
Booth,  as  inheriting  it  from  her  mother  as  the  devisee  of  the 
father,  then  the  defense  of  the  statute  would  be  overcome, 
because  she  would  not  have  inherited  it  till  the  death  of  her 
mother  on  the  24th  day  of  November,  1864,  and  the  coverture 
of  her  mother  with  Louis  Leduc  from  January  Slst,  1832, 
would  arrest  the  operation  of  the  statute  as  against  the  adverse 
possession  of  defendant  commencing  in  1845,  and  pass  the 
title  to  Mrs.  Booth  on  the  24th  day  of  November,  1864,  unim- 
paired by  its  effects.  The  coverture  of  Mrs.  Booth  existing  at 
that  date,  and  continuing  till  her  conveyance  to  plaintiff  in 
1874.  would  arrest  the  operation  of  the  statute  till  that  date, 
and  leave  the  defendant  with  an  adverse  possession  within  the 
statute  of  about  one  year  instead  of  twenty-seven.  The  cover- 
ture of  the  mother  and  the  succeeding  coverture  of  the  daugh- 
ter would  not  constitute  a  cumulation  of  disabilities,  because 
they  appertain  to  different  parties. 

It  is  proper  for  me  to  remark  here,  that  I  am  stating  the 
position  which  the  plaintiff  takes  in  order  to  meet  the  defense 
of  the  statute  of  limitations,  and  that  I  have  no  occasion  to  con- 
sider whether  the  bar  of  twenty-four  years,  in  the  Act  of  1847, 
18  affected  by  coverture  or  minority.  (  VdUe  v.  Obenhauaej  62 
Mo.  81.) 

The  controversy  is  thus  narrowed  down  to  the  single  ques- 
tion as  to  whether  Louis  Tesson  Honore  devise  this  land  to 
Amaranthe,  Ids  widow,  or  died  as  to  it  intestate,  thus  casting 
the  descent  at  once  upon  his  daughter,  who  afterward  married 
William  Booth  and  conveyed  it  to  the  plaintiff.  The  determi- 
Bation  of  this  question  depends  upon  the  construction  of  the 
will  of  Honore.  The  only  clause  by  which  anything  was  de- 
vised in  the  will  is  as  follows :  "  Secondly,  I  give  and  bequeath 
to  my  beloved  wife,  Amaranthe  Honore,  all  my  worldly 
goods,  consisting  of  household  furniture,  clothing,  beds  and 
bedding,  money  and  cattle ;  also  whatever  debts  may  be  due 
me ;  likewise  my  house  and  lot  I  now  occupy  in  the  city  of  St. 
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Loais,  to  be  by  her  enjoyed  daring  her  life,  and  at  her  death 
to  belong  to  the  child  with  which  she  is  pregnant,  if  it  should 
survive  her,  if  not,  then  said  hoase  and  lot  to  be  vested  abso- 
lutely in  my  said  wife,  to  be  by  her  disposed  of  as  she  may 
think  proper."  This  is  an  authentic  translation  of  the  will, 
which  was  written  in  French.  If  this  land  was  devised  by  the 
will,  then  it  must  have  been  included  in  the  words  "  all  my 
worldly  goods." 

While  it  is  true  that  the  intention  of  the  testator  must 
govern  the  construction  of  his  will,  it  is  equally  true  that 
this  intention  must  be  obtained  from  the  words  of  the  in- 
strument, as  applied  to  the  subject-matter  and  the  surrounding 
circumstances.  The  intention  must  come  from  what  he  says 
in  his  will.  If  this  is  apparent  from  the  words  as  applied 
to  the  subject-matter,  it  should  be  accepted  and  followed  by 
the  courts,  unless  it  contravenes  the  law  or  leads  to  absurd  con- 
clusions. When  such  results  are  threatened,  the  action  of  the 
court  is  governed  by  rules  which  need  not  be  considered  in  this 
case.  Did  the  testator,  by  using  the  term  "  all  my  worldly 
goods,"  intend  to  devise  this  land  to  his  wife  ? 

One  of  the  rules  of  construction  adopted  by  Jarman,  and 
accepted  in  England  and  America,  is,  ^^  that  words  in  general 
are  to  be  taken  in  their  ordinary  and  grammatical  sense,  unless 
a  clear  intention  to  use  them  in  another  can  be  collected,  and 
that  other  can  be  ascertained,  and  they  are  in  all  cases  to  re- 
ceive a  construction  which  will  give  to  every  word  some  effect, 
rather  than  one  that  will  render  any  of  the  expressions  inopera- 
tive ;  and  of  two  modes  of  construction,  that  is  to  be  preferred 
which  will  prevent  a  total  intestacy."  (2  Jarman  on  Wills, 
762.)  The  wisdom  of  this  rule  is  more  strongly  recognized  the 
more  it  is  applied.  In  the  case  of  Oray  v.  Pearson  (6  IT.  L. 
C.  61),  Lord  Wensleydale  remarks :  "  I  have  been  long  and 
deeply  impressed  with  the  wisdom  of  the  rule  now,  I  believe, 
universally  adopted,  at  least  in  the  courts  of  law  in  West- 
minster Hall,  that,  in  construing  wills,  and  indeed  statutes  and 
all  written  instruments,  the  grammatical  and  ordinary  sense  of 
the  words  is  to  be  adhered  to  unless  that  would  lead  to  some 
absurdity  or  some  repugnance  or  inconsistency  with  the  rest 
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of  the  iDstniment,  in  which  case  the  grammatical  and  ordinary 
sense  of  the  words  may  be  modified  so  as  to  avoid  the  absurd- 
ity and  inconsistency,  but  no  further."  In  Young  v.  Bobert- 
*>»(4Macq.  H.  L.  0.314;  2  Scotch  App.  Paterson,  1108) 
the  coort  says :  "  The  primary  doty  of  a  conrt  of  construc- 
tion in  the  interpretation  of  wills,  is  to  give  to  each  word 
employed,  if  it  can  with  propriety  receive  it,  the  natural 
ordinary  meaning  which  it  has  in  the  vocabulary  of  ordinary 
life,  and  not  to  give  to  words  employed  in  that  vocabulary 
an  artificial,  a  secondary,  and  a  technical  meaning."  Judge 
Strong,  in  Chri^ie  v.  Phijfe  (19  N.  Y.  344),  decided  in  1859, 
says :  "  The  language  used  shall  receive  its  ordinary  interpre- 
tation, except  where  some  other  is  necessary  or  clearly  indi- 
cated." In  determining  what  is  the  natural  and  ordinary 
dense  of  the  words  used  in  a  will,  adjudicated  cases  can  render 
DO  valuable  assistance.  They  are  too  apt  to  mislead  or  bias  the 
mind. 

According  to  its  natural  grammatical  and  ordinary  mean- 
ing, the  word  '^ goods"  does  not  include  lands.  It  includes 
only  personal  property.  General  usage  has  given  it  this  mean- 
ing. This  is  its  primary  signification.  If  it  possesses  any 
other  meaning  in  this  will  it  must  appear  from  the  context. 
Of  course,  if  the  testator  had  declared  in  his  will  that,  by 
the  use  of  the  term  "  goods,"  he  intended  to  include  real  es- 
tate, that  intent,  so  declared  in  the  will,  would  control  the 
ordinary  meaning  of  the  word.  So  if,  in  the  absence  of  any 
express  declaration,  it  appears  from  the  context  of  the  will 
that  he  intended  to  use  the  word  in  a  different  and  more  com- 
prehensive meaning,  so  as  to  embrace  real  estate,  the  courts 
would  give  effect  to  that  intent.  Bnt  I  am  unable  to  discover 
anything  in  the  context  of  this  will  to  indicate  that  the  word 
was  used  with  such  a  meaning.  In  prefixing  it  with  the 
words  '*  all  my  worldly  "  he  makes  use  of  a  phrase  which,  if 
UjBcd  alone  with  the  word  "  goods,"  might  be  reasonably  sup- 
posed to  embrace  his  lands ;  and  this  meaning  of  the  phrase 
has  in  some  instances  been  sustained.  But  the  subsequent 
language  indicates,  by  its  enumeration,  that  he  did  not  intend 
it  should  include  real  estate,  for  he  continued,  "consisting 
Vol.  IV.— 11 
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of  hoQBehold  furniture,  dothing,  beds  and  bedding,  money 
and  cattle."  He  wills  her  his  worldly  goods,  and  tells  what 
they  are,  thns  restricting  the  meaning  to  personal  property. 
He  next  wills  the  debts  dne  him,  which  as  rights  of  action 
do  not  ordinarily  fall  under  the  designation  of  ^^  goods."  He 
next  proceeds  to  dispose  of  his  real  estate,  making  special 
mention  of  it,  which  naturally  excludes  that  kind  of  property 
from  the  operation  of  the  language,  which  he  had  restricted  to 
certain  personal  property.  If  he  had  other  real  estate  in  his 
mind  at  the  time,  he  would  naturally  have  mentioned  it  when 
making  specific  derises  of  such  property. 

If  the  term  "  all  my  worldly  goods  "  in  the  first  part  of  the 
will  is  to  be  construed  as  including  real  estate  unmentioned, 
then  the  clause  relating  to  the  real  estate  mentioned  will  have 
to  be  construed  as  ap  exception  to  the  devising  intent  of  that 
clause,  because  it  gives  only  a  life-estate  to  the  devisee  in 
respect  to  the  house  and  lot  so  mentioned.  This  construc- 
tion cannot  be  accepted  for  the  reason  that  the  language  relat- 
ing to  the  house  and  lot  has  neither  the  force  nor  the  purport 
of  an  exception. 

This  theory  of  interpretation  is  not  urged  by  the  plaintifE. 
But  in  maintaining  that  the  term  ^^  worldly  goods  "  includes 
the  real  estate  in  suit,  he  admits  and  contends  that  only  a  life- 
estate  was  given  to  the  widow  in  the  goods,  chattels,  money 
and  rights  of  action,  as  well  as  the  real  estate  mentioned  ; 
and  following  out  this  interpretation  to  its  proper  conclusion, 
he  insists  that  the  will  should  be  construed  as  if  it  read  as  fol- 
lows :  "  I  give  and  bequeath  to  my  beloved  wife,  Amaranthe 
Honore,  all  my  worldly  goods,  to  be  by  her  enjoyed  during 
her  life,  and  at  her  death  to  belong  to  the  child  with  which 
she  is  now  pregnant,  if  it  should  survive  her.  My  worldly 
goods  consist  of  household  furniture,  clothing,  beds  and  bed- 
ding, money  and  cattle,  also  debts  due  to  me,  likewise  a  house 
and  lot,  which  I  now  occupy,  in  the  city  of  St.  Louis.  If  the 
unborn  child  does  not  survive  its  mother,  then  the  said  house 
and  lot  is  to  be  vested  absolutely  in  my  wife,  to  be  disposed 
of  as  she  may  think  proper."  But  the  language  of  the  in- 
strument will  not  admit  of  this  transposition,  for  the  simple 
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reaflon  that  the  life-estate,  by  the  express  language  used,  is 
eonfiDed  to  the  house  and  lot.  The  hoase  and  lot  were  '^  to  be 
by  her  enjoyed  dnring  her  life,"  and  in  the  event  of  her  sur- 
viving the  child,  then  the  "  house  and  lot "  were  to  be  hers 
absolutely.  To  extend  this  limitation  to  the  personal  property 
mentioned,  and  the  real  estate  unmentioned,  would  be  equiva- 
lent to  making  a  will  for  the  testator  instead  of  accepting  the 
one  he  left. 

It  is  urged  by  plaintiff  that  another  interpretation  would 
be  in  violation  of  the  rule  that  a  testator,  in  making  a  will,  is 
presumed  to  intend  the  disposition  of  his  whole  estate,  and  not 
to  die  intestate  as  to  any  part  of  it.  This  is  a  natural  pre- 
sumption which  ought  to  have  weight  in  construing  doubtful 
phrases.  {IVbetson  v.  Bechwith^  Talbot's  Cases,  161 ;  Win- 
cheder  v.  Foster^  3  Cnsh.  366.)  But  no  implication  of  this 
kind  can  supply  the  actual  intent  of  the  testator  to  be  derived 
from  the  clauses  of  the  will.  The  rule  has  generally  been 
applied  in  the  construction  of  the  subsequent  clauses  of  a 
will,  when  the  first  or  prefatory  clause  disclosed  the  actual 
intent  to  devise  everything.  {Oainea  v.  Fender^  57  Mo. 
342.)  In  Leake  v.  Bobmson  (2  Mer.  385),  Sir  William  Grant, 
Jlaster  of  the  Rolls,  remarks  :  "  There  is  certainly  a  strong 
disposition  in  the  courts  to  construe  a  residuary  clause  so  as 
to  prevent  an  intestacy  with  regard  to  any  part  of  the  testa- 
tor's property."  But  when  the  clause  to  be  construed  cannot 
be  connected  with  some  other  part  of  the  will  disclosing  that 
intent,  there  seems  to  be  no  good  authority  for  application  of 
the  rule.  {Denn  v.  Oaakm^  Cowp.  657 ;  Right  v.  Sideiotham^ 
2  Doug.  759 ;  Smith  v.  Hutchinson,  61  Mo.  83 ;  Bowlin  v. 
Furrhan,  34  Mo.  39.)  And  even  when  the  actual  purpose  to 
devise  everything  is  indicated,  it  cannot  prevail  in  the  absence 
of  language  sufficient  to  carry  everything. 

It  is  possible  that  the  testator  thought  that  he  had  devised 
everything  he  possessed.  His -language  does  not  include  the 
outlying  claim  in  the  Grand  Prairie,  and  there  is  no  evi- 
dence from  the  will  or  otherwise,  that  he  had  it  in  mind  at  the 
time  of  making  his  will.  It  had  cost  his  father  only  thirty- 
three  livres,  payable  in  doeskins,  which  would  be  about  $6  60, 
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and  the  value  of  it  wa6  probably  not  sufficient  to  make  it 
fiuch  an  important  matter  if  he  ehould  die  intestate  with  re- 
spect to  it. 

Upon  the  whole,  it  seems  to  me  that  the  testator  did  not 
intend  to  devise  his  lands  under  the  term  '*  goods ;  '^  that  a 
plain  and  natural  meaning  is  given  to  every  other  part  of  the 
will  without  including  the  recognition  of  such  an  intent,  and 
that,  too,  without  leading  to  anything  like  total  intestacy  ;  and 
that  such  an  intent  cannot  be  evoked  from  the  context  of  the 
will  without  ignoring  its  obvious  import  and  meaning.  I  con- 
cur entirely  with  the  Court  of  Appeals  in  its  interpretation  of 
this  will,  and  think  its  judgment  should  be  affirmed. 

Accordingly  it  is  so  ordered. 

Philips,  0.,  concurs ;  Winslow,  C,  absent.    • 


See  Clark  v.  Atkins,  ante,  page  97,  and  references  in  note,  page  101. 


OOIT  VS.  OOMSTOOK. 

[61  Coxmecticnt,  862.] 

Chabitablb  USB. — Corporation  to  be  organized. — Devibb  to 

KEEP  BUBIAL  LOT  IN  RBPAIB. 

A  beqneet  to  executors  to  be  held  until  a  corporation  can  be  formed  to  take 
the  firnd,  the  object  of  the  gift  being  stated  to  be  "  the  founding  of  a  home  for 
aged,  respectable,  indigent  women  who  have  been  residents  of  the  city  of  New 
London/'  is  valid. 

A  beqneet  to  keep  certain  burial  lots  in  good  order  and  apply  the  residue  of  the 
income  to  the  maintenance  of  religious  serrices,  is  invalid.  The  last  object  is 
legal,  but  the  first  is  not. 

AcnoN  to  construe  the  will  of  Seth  Smith. 

Testator  gave  the  following  directions  as  to  the  distribution 
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of  the  residue  of  his  estate  after  certain  gifts  to  his  wife,  and 
apon  them  the  main  questions  arise : 

"  I  give  and  bequeath,  out  of  said  residae,  five  thousand 
dollars  to  the  ecclesiastical  society  in  New  London,  known  as 
The  Second  Congregational  Society,  to  be  invested  by  said  so- 
ciety in  some  safe  securities  and  held  as  a  perpetual  fund,  the 
annual  income  of  which  shall  be  expended  as  follows,  viz. : 

"So  much  thereof  as  shall  be  necessary  in  putting  and 
keeping  in  good  order  my  burial  lot  in  Cedar  Grove  Cemetery, 
and  in  the  proper  care  and  preservation  of  the  graves  and  mon- 
nments  in  said  lot ;  and  the  remainder  of  said  annual  income 
shall  be  expended  in  the  maintenance  and  support  of  the  relig- 
ious services  in  connection  with  said  society.  In  case  said  soci- 
ety shall  at  any  time  fail  to  comply  with  the  provisions  herein- 
before named,  as  to  said  burial  lot,  graves  and  monuments,  then 
the  bequest  to  said  society  shall  become  void,  and  the  said  sum 
of  five  thousand  dollars  shall  fall  into,  and  I  do  give  and  be- 
queath the  same  to  be  added  to  the  fund  hereinafter  be- 
queathed to  found  the  Smith  Memorial  Home,  as  hereinafter 
provided.'' 

A  similar  bequest  was  made  to  a  Congregational  Society  at 
East  Lynne,  and  then  came  the  following  clause : 

"  I  give,  devise  and  bequeatl>  all  the  rest  and  residue  of  my 
estate,  real  and  personal,  to  my  executors,  or,  in  case  my  said 
wife  survives  me,  to  whomsoever  upon  her  decease  shall  be  le- 
gally entrusted  with  completing  the  settlement  of  my  estate, 
upon  trust,  to  hold,  take  care  of  and  manage,  and  receive  the 
same,  and  the  rents,  profits  and  income  thereof,  until  an  act  of 
incorporation  can  be  obtained  from  the  General  Assembly  of 
the  State  of  Connecticut,  by  the  name  of  the  Smith  Memorial 
Home ;  and  with  such  powers  as  may  be  necessary  and  proper 
to  carry  into  full  effect  the  purposes  and  objects  of  this  be- 
quest ;  and  to  convey,  transfer,  assign  and  deliver  the  said  trust 
fond,  with  its  accumulations,  to  the  corporation  created  by  snch 
act,  as  soon  as  such  corporation  shall  be  duly  organized.  The 
purpose  and  object  of  this  bequest  is  the  founding  of  a  home 
for  aged,  respectable,  indigent  women,  who  have  been  residents 
of  the  city  of  New  London,  under  such  regulations  as  may  be 
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preBcribed  or  provided  by  such  act  of  incorporation.  I  direct 
that  the  building  and  reaJ  estate  necessary  for  such  home  shall 
not  cost,  ont  of  the  fund  hereby  provided  by  me,  more  than 
twenty  thousand  dollars.  I  desire  that  my  executors,  or  who- 
ever shall  be  legally  my  representatives  for  the  execution  of 
this  will,  when  said  corporation  is  formed,  to  be  eorporatora 
therein  ;  and  also  then,  and  ever  after,  the  persons  who  shall  be 
pastors,  for  the  time  being,  of  the  First  and  Second  Congrega- 
tional churches  in  said  town  of  New  London  ;  and  also,  in  the 
first  place,  such  other  persons  as  my  said  legal  representativeSy 
executors  or  otherwise,  and  the  said  pastors  for  the  time  being, 
shall  associate  with  them ;  and  that  when  once  such  corporation 
has  been  duly  organized,  any  vacancy  in  their  number,  other 
than  of  the  pastors  of  said  churches,  who  are  ex  officio  mem- 
bers, be  filled  by  the  corporation  itself  as  such  vacancy  ocenrs. 
I  suggest  that  the  plan  of  the  Eliza  Huntington  Memorial 
Home,  of  Norwich,  be  adopted  in  the  management  of  the  home 
hereby  provided  for,  so  far  as  the  same  shall  be  applicable." 

J.  HaUey  and  A.  Brandegee^  for  legatees. 

B.  C.  Hobmsouj  D.  ChadAJoiok  and  A.  C.  Zi^Utj  for 

heirs. 

Park,  C.  J.  The  principal  question  in  this  case  grows  out 
of  a  devise  and  bequest  in  the  will  of  the  late  Seth  Smith,  of 
New  London,  which  is  as  follows :  [Given  in  full  in  the  state- 
ment of  the  case,  on  preceding  page.] 

Two  questions  are  presented  for  the  consideration  and  de- 
termination of  this  court  regarding  this  bequest. 

1st.  Are  the  beneficiaries  described  sufiiciently  to  enable  a 
court  of  chancery  to  carry  it  into  eflFect  ? 

2d.  Is  it  obnoxious  to  our  statute  against  perpetuities  ? 

The  books  are  full  of  cases  regarding  the  first  question^ 
wherein  charitable  uses  have  been  discussed  for  centuries,  by 
all  grades  of  courts,  from  the  lowest  to  those  of  last  resort  in 
England  and  in  this  country,  and  it  would  be  unprofitable  and 
useless  to  consider  more  than  a  few  of  them,  for  conflicting 
opinions  abound,  so  much  so  that  we  must  come  at  last  to  oar 
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own  adjudications  upon  the  subject,  and  perhaps  to  some  of 
those  of  our  sister  States,  for  aid  in  arriving  at  a  decision  of 
the  question. 

The  intent  of  the  testator  to  create  a  public  charity  for  the 
benefit  of  the  aged,  respectable  and  indigent  women  of  the 
city  of  New  London,  is  fully  and  clearly  expressed.  There  Is 
no  mistaking  his  object  and  purpose ;  and  his  right  to  dispose 
of  his  property  in  the  manner  indicated  cannot  be  questioned. 
Indeed  it  is  said  that  gifts  to  public  charity  are  highly  favored 
by  the  law,  and  courts  of  chancery  will  uphold  them  if  it  can 
possibly  be  done.  "  This  is  a  charity  which  a  court  of  equity 
is  bound  to  uphold  if  practicable,"  said  Judge  Foster,  in  Whits 
V.  Howard  (38  Conn.  366).  "  Charities  are  highly  favored  in 
law,  and  they  have  always  received  a  more  liberal  construction 
than  the  law  allows  to  gifts  to  individuals."  (1  Story's  Eq.  Jur. 
§  1165.)  "  Courts  look  with  favor  upon  charitable  gifts,  and 
take  especial  care  to  enforce  them,  and  guard  them  from  as- 
sault, and  protect  them  from  abuse."  (Perry  on  Trusts,  630.) 
"  Gifts  to  charitable  uses  are  highly  favored  in  law,  and  will  be 
most  liberally  construed  in  order  to  accomplish  the  intent  of 
the  donor ;  and  trusts  which  cannot  "be  supported  in  ordinary 
cases,  will  be  established  and  carried  into  effect  where  it  is  to 
support  a  charitable  use."  {Sanderson  v.  Whiie,  18  Pick.  333.) 
*^  If  it  is  once  determined  that  the  donor  intends  to  create  a 
public  charity,  very  different  rules  from  those  which  are  ap- 
plied in  establishing  private  trusts  will  be  applied,  in  order  to 
effect  the  intent  of  the  testator  and  establish  the  charity." 
(Perry  on  Trusts,  629.) 

The  beneficiaries  in  public  charities  must  necessarily  be  de- 
scribed in  general  terms.  They  are  persons  in  most  cases  yet 
nnbom,  and  particularization  is  out  of  question.  Classes  may 
be  described,  running  down  through  all  time,  but  individuals 
can  only  be  designated  as  belonging  to  such  classes.  Testators, 
therefore,  in  their  description  of  parties  to  be  benefited  by 
their  public  charities,  must  necessarily  be  confined  to  such  terms 
as  "  the  aged,"  "  the  indigent,"  "the  sick,"  "  the  lame,"  "  the 
infirm,"  "  the  destitute,"  of  a  certain  class  or  of  a  certain  territo- 
ry.   These  terms  have  a  customary  and  popular  meaning,  and 
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the  parties  to  whom  they  apply  are  reasonably  nnmistakabley  al- 
though the  terms  are  indefinite  to  a  certain  extent.  Onr  stat- 
ute of  charitable  uses  could  find  no  better  terms  to  define  its 
meaning  than  the  general  phrases,  ^'  ministry  of  the  gospel,  and 
relief  of  the  poor."  Judge  Foster,  in  White  v.  Hovooflrd  («w- 
prd)^  says :  *'  After  all,  there  is  no  more  uncertainty  here  than 
there  is  in  the  statute  of  1702.  If  this  devise  is  void  for  .un- 
certainty then  this  provision  in  the  statute  must  be  void  for  the 
same  reason.  We  should  hesitate  to  pronounce  a  decision  de- 
claring one  of  the  clauses  of  this  ancient  statute  void  for  un- 
certainty.'' Perry  (on  Trusts,  p.  661)  says :  "  In  order  that 
there  may  be  a  good  trust  for  a  charitable  use  there  must  always 
be  some  public  benefit  open  to  an  indefinite  and  vague  number. 
That  is,  the  persons  to  be  benefited  must  be  vague,  uncertain 
and  definite,  until  they  are  selected  or  appointed  to  be  the  par- 
ticular beneficiaries  for  the  time  being."  Judge  Story  in  his 
work  on  Equity  Jurisprudence,  §  372,  says :  "  Courts  of  equity 
now,  in  most  of  the  States,  take  jurisdiction  in  carrying  into 
effect  charitable  bequests,  however  general  are  the  purposes  and 
objects  intended,  if  they  are  sufficiently  certain  to  be  intelligi- 
ble." Indeed,  the  famous  statute  of  43  Elizabeth,  in  enumer- 
ating ^^  the  pious  and  godly  uses  "  to  which  it  applies,  employs 
no  more  definite  descriptions  than  the  following — "  relief  of  the 
aged,"  ^^  the  maintenance  of  sick  and  disabled  soldiers  and  ma- 
rines," "the  education  and  preferment  of  orphans,"  "the  mar- 
riage of  poor  maids,"  "the  supportation  of  tradesmen  and 
handicraftsmen,"  that  of  "  persons  decayed,"  "  the  redemption 
of  prisoners  and  captives." 

It  would  be  strange  indeed,  if  the  law  should  require  a  tes- 
tator to  be  more  particular  in  the  description  of  the  objects  of 
his  bounty  in  charitable  bequests  for  the  relief  of  such  unfor- 
tunates, than  are  the  terms  of  the  statute  itself  which  author- 
izes such  bequests  to  be  made. 

The  uncertainty  that  must  exist  in  such  cases  is  reduced  to 
certainty  if  a  definite  class  of  beneficiaries  is  described  and  a 
mode  is  provided  for  the  selection  of  the  particular  objects  of 
the  bounty.  Id  cerium  est  quod  cerium  reddi  potest.  Judge 
Storrs,  in  Brewster  v.  McCaWs  Devisees  (15  Conn.  292),  says  : 
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'^  A  demise  is  never  to  be  construed  as  absolutely  void  but  from 
necessity ;  if  it  be  possible  to  reduce  it  to  a  certainty  the  devise 
is  to  be  sustained."  Judge  Daggett  said  in  BtUl  v.  Bull  (8 
Coon.  50) :  "  If  a  rule  is  given  by  which  the  persons  can  be 
described,  if  not  with  entire  certainty  yet  sufficiently  so  to  up- 
bold  the  devise,  and  if  it  can  by  possibility  be  upheld,  it  can 
never  be  pronounced  void.''  The  court  in  Holmes  v.  Mead  (52 
K.  Y.  322)  said :  ^^  It  is  not  material  that  the  legatees  should 
be  definitely  ascertained  and  known  at  the  date  of  the  will,  or 
even  at  the  death  of  the  testator.  It  is  sufficient  if  they  are  so 
described  that  they  can  be  ascertained  and  known  when  the 
right  to  receive  the  legacy  accrues." 

In  the  case  at  bar  the  beneficiaries  of  the  testator's  bounty 
are  described  as  definitely  as  could  be  expected  in  a  bequest 
which  was  intended  to  be  perpetual.  Provision  was  made  for 
the  selection  of  the  parties  to  be  benefited  from  the  class  desig- 
nated, by  a  corporation  with  sufficient  by-laws  and  regulations 
for  the  purpose.  This  is  equivalent  to  the  appointment  of 
trastees  in  perpetual  succession  to  make  the  selection.  Such 
being  the  case,  we  think  that  the  best  considered  cases  in  this 
8tate  and  elsewhere  sustain  us  in  holding  that  this  gift  to  pub- 
lic charity  is  valid,  so  far  as  the  question  we  are  now  consider- 
ing is  concerned. 

We  will  briefly  consider  a  few  of  our  own  decisions  on  the 
subject.  In  the  case  of  Bull  v.  BuU  {supra)  a  remainder  was 
bequeathed  to  executors,  in  trust  for  the  most  ne€|dy  of  the  tes- 
tator's brothers  and  sisters,  with  express  authority  and  power  to 
the  executors  to  make  distribution  to  the  most  needy.  The 
court  say :  "  Here  it  can  be  ascertained  who  are  the  most  needy 
of  the  brothers  and  sisters  and  their  children.  A  rule  is  given 
by  which  the  persons  can  be  designated,  if  not  with  entire  cer- 
tainty yet  sufficiently  so  to  uphold  the  devise."  This  was  a 
private  charity,  where,  it  seems,  the  rule  of  certainty  in  the  de- 
ficription  of  beneficiaries  is  more  stringent  than  is  required  in 
public  charities ;  still  the  description  would  seem  to  be  as  indef- 
inite as  in  the  case  at  bar.  The  case  was  saved  by  the  power 
given  to  the  executors  to  make  a  selection,  which  the  law  alone 
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could  never  have  done.  It  required  judgment  and  discretion  to 
ascertain  the  '^  most  needy." 

In  the  case  of  Treoiffa  Appeal  from  Probate  (30  Conn. 
113),  a  devise  was  made  to  trustees  for  the  promotion  of 
education  and  science  amon^  the  Indian  and  African  youth 
of  the  United  States  and  elsewhere,  with  full  power  in  the 
trustees  to  make  selections  of  beneficiaries  from  the  class 
designated.  The  court  say :  '^  As  to  the  objects  of  the  char- 
ity, what  can  be  more  unambiguous  and  certain  ?  The  class 
is  certain,  and  the  individuals  to  be  selected  from  the  class 
may  be  made  certain  by  the  selection  of  the  trustees."  Here 
again  the  devise  was  saved  by  the  power  given  to  the  trustees 
to  make  selections  from  the  class  designated.  It  might  have 
been  asked  as  cogently  in  that  case  as  similar  questions  are 
asked  in  this,  what  age  is  comprehended  by  the  word 
*' youth  I"  what  number  of  years  and  days  does  it  include^ 
so  that  if  any  addition  be  made,  the  party  will  pass  beyond 
youth,  and  be  of  an  age  beyond  the  limits  of  the  devise  ? 
So,  again,  up  to  what  mixture  of  Indian  or  African  blood 
with  the  blood  of  other  races  of  men,  will  a'  person  still  re- 
tain the  Indian  or  African  character  or  cease  to  belong  to 
those  races?  There  would  seem  to  be  as  much  uncertainty 
here  as  in  the  words  "aged,"  "indigent,"  "respectable.*^ 
Youth — aged  1  The  one  is  in  the  early  part  of  life,  the 
other  in  the  latter ;  where  one  ceases,  or  the  other  begins,  is, 
manifestly,  equally  indefinite.  In  the  case  of  WhUe  v.  FisJc 
(22  Conn.  31),  a  bequest  was  made  to  trustees  for  the  sup- 
port of  indigent  pious  young  men  preparing  for  the  minis- 
try in  New  Haven.  The  court  held  the  bequest  void  on  the 
ground  that  no  power  was  conferred  upon  the  trustees  to 
make  selections  from  the  class  described,  and  that  the  de- 
scription of  the  beneficiaries  was  too  indefinite  without  such 
power.  The  court  say :  "  The  diflSculty  of  carrying  this 
provision  into  effect  is  as  great  as  if  no  trustee  had  been  ap- 
pointed ;  for  no  rule  of  determination,  selection  or  appoint- 
ment is  furnished  by  the  will,  and  no  positive  or  discretion- 
ary power  of  determination  bestowed.  It  has  been  suggested 
that  the  power  of  selecting  the  beneficiaries  under  this  be- 
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quest,  and  of  apportioning  the  sams  of  money  annually  to  be 
disbursed  among  them,  is  in  the  trnstees.  We  do  not  so  un- 
derstand it.  Their  only  power  is  to  expend  the  money — ^to 
pay  it  out  to  the  persons  entitled  under  the  will  to  receive 
it.  *  *  *  There  is  a  class  of  cases,  the  authority  of 
which  wo  recognize,  where  the  individual  beneficiaries  under 
a  will,  but  included  in  a  definite  class,  are  left  uncertain,  and 
yet  the  bequest  for  their  benefit  has  been  sustained.  But 
these  are  cases  where  the  gift  has  been  to  some  corporate  or 
voluntary  association,  whose  business  and  duty  it  becomes  to 
dispense  the  charity ;  or  where  power  is  very  certainly  con- 
ferred by  the  will  upon  the  executor  or  trustee,  to  discrim- 
inate and  select,  or  to  apportion  the  application  of  the  funds.'' 
Judge  Ellsworth,  in  TreaCB  Appeal  from  Probate  {fupra\  in 
commenting  upon  this  case,  says :  ^^  The  testator  had  provided 
in  his  will  no  way  of  selecting  the  beneficiaries  from  a  dass, 
and  the  court  held  that  they  could  not,  even  as  a  court  of 
equity,  do  it  for  him.  Had  that  power  been  given  to  his  exec- 
ntors  or  trustees,  the  clause  in  the  will  would  have  been  sus- 
tained, and  Judge  Hitchcock  would  not  have  been  disappointed 
in  his  benevolent  purpose."  The  case  of  WhUe  v.  Fifk  haa 
been  strenuously  urged  to  show  the  beqoesf  in  question  void, 
but  instead  of  showing  this,  the  case  sustains  the  legality  of  the 
bequest.  The  uncertain  words  in  that  case  were,  "  indigent,'^ 
'*  pious,"  "  young."  In  the  case  at  bar,  "  indigent,"  "  aged," 
"  respectable."  The  word  "  indigent "  appears  in  both  cases. 
Can  any  one  say  that  the  words,  "  aged,"  ^^  respectable,"  are 
more  uncertain  than  the  words,  "  pious,"  "  young  I "  Still  it 
appears  by  TreaPe  Appeal  from  Probate  that  White  v.  Fiek 
would  have  been  sustained  if  power  of  selection  had  been 
given  to  the  trustees. 

There  are  many  cases  elsewhere  which  maintain  the  same 
doctrine.  (  Waehbum  v.  Sewall^  9  Met.  280 ;  Odell  v.  Odell^ 
10  Allen,  1 ;  SaltongtaU  v.  Sanders^  11  Allen,  446 ;  JacJcaon  v. 
PhiUipe^  14  Allen,  465 ;  FeUawe  v.  Mi/nery  1 19  Mass.  641.) 

Cases  might  be  cited  from  other  States  to  the  same  effect, 
but  we  think  it  unnecessary.  We  think  the  bequest  is  valid  so 
far  as  this  question  is  concerned. 
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Some  question  has  been  made  with  regard  to  the  meaning 
of  the  phrase ''  have  been  residents  of  the  city  of  New  Lon- 
don." It  is  said  that  a  will  speaks  from  the  death  of  the  tes- 
tator, and  that  the  meaning  of  the  phrase  therefore  is,  have  at 
that  time  been  residents,  &c.  It  is  trne  that  wills  generallj 
speak  from  the  death  of  the  testator,  but  there  are  many  ex- 
ceptions to  tlie  rule.  The  language  of  a  will  is  to  be  constmed 
according  to  the  manifest  intent  of  the  testator  as  shown  by  the 
will.  This  bequest  was  intended  to  be  perpetual.  The  corpo- 
ration to  hold  the  property  during  all  coming  time  is  burdened 
with  the  duty  of  making  selections  of  beneficiaries  from  time 
to  time,  perpetually,  and  when  selections  shall  be  made,  the 
parties  selected  shall  then  "  have  been  residents  of  the  dtj  of 
New  London."     This  is  the  obvious  meaning  of  the  phrase. 

Some  question  has  also  been  made  in  respect  to  the  meaning 
of  the  word  '^  home,"  as  used  in  the  will.  But  we  think  it  is 
equally  clear  what  was  the  precise  meaning  the  testator  attached 
to  the  word.  He  was  describing  a  house  for  the  permanent 
residence  of  the  aged,  indigent,  respectable  women  of  the  city 
of  New  London.  Webster  defines  "  home  "  to  be  "  a  dwelling 
house ;  the  house  where  one  resides ;  residence."  Surely, 
there  is  no  uncertainty  in  the  will  regarding  the  meaning  of  the 
word. 

Is  the  bequest  void  by  our  statute  against  perpetuities  t 

The  property  is  bequeathed  to  the  executors  of  the  will  in 
trust  for  the  public  charity  therein  created,  "  until  an  act  of  in- 
corporation can  be  obtained  from  the  Oeneral  Assembly  of  the 
State  of  Connecticut." 

It  is  said  that,  should  an  act  of  incorporation  never  be  ob- 
tained, the  property  woidd  remain  in  the  hands  of  the  execu- 
tors perpetually,  and  that  consequently  the  bequest  is  obnoxious 
to  the  statute. 

It  is  manifest  from  the  will  that  the  testator  intended  that 
the  property  should  remain  in  the  hands  of  his  executors  but  a 
short  period  of  time.  The  language  of  the  will  is,  "  until  an 
act  of  incorporation  can  be  obtained."  Clearly  this  act  was  to 
be  procured  as  soon  as  it  could  be  done.  It  is  clear,  therefore, 
that  a  reasonable  time  only  for  the  act  to  be  obtained  was  eon- 
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templated  by  the  testator.  But  it  is  said  that  the  State  might 
refuse  to  grant  the  act.  It  is  trae  that  it  may  be  within  the 
limits  of  possibility  that  the  sovereign  power  might  refnse» 
And  80  might  the  donee  of  a  gift  refuse  to  receive  a  benefac- 
tion tendered.  The  State  was  to  a  great  extent  to  be  benefited 
by  this  public  charity,  for  many  of  its  citizens,  who  in  part 
make  up  the  body  politic,  were  to  be  benefited  throngh  all  com- 
ing time.  It  was  scarcely  possible,  therefore,  that  the  State 
wonid  refuse  such  a  benefaction  tendered  to  its  citizens,  ten- 
dered in  part  to  itself. 

It  is  further  said,  that  no  one  is  charged  with  the  duty  of 
bringing  the  matter  to  the  attention  of  the  Legislature  and 
procuring  the  act  of  incorporation.  We  do  not  so  understand 
the  will.  The  executors  were  burdened  with  this  duty.  They 
were  appointed  to  execute  the  will,  and  they  accepted  the 
trust.  A  part  of  its  execution  was  to  carry  into  effect  this 
bequest,  and  they  would  have  been  recreant  to  their  duty  had 
they  n^lected  or  refused  to  execute  this  important  part  of  their 
tmst.  Executors  must  pay  legacies,  and  this  was  in  the  nature 
of  a  legacy  to  the  "  aged,  indigent,  respectable  women  of  New 
London."  Their  duty  could  not  have  been  fulfilled  until  they 
bad  procured  an  act  of  incorporation,  and  transferred  the  prop- 
erty to  the  corporation  when  organized.  Hence,  the  gift  of 
the  property  to  the  executors  was  for  them  merely  to  hold  for 
BDch  a  reasonable  time  as  might  be  sufficient  for  them  to  pro- 
cure an  act  of  incorporation  from  the  Legislature,  and  then 
transfer  the  property  to  the  corporation  as  soon  as  it  should  be- 
come organized.  Surely  the  will  itself  was  not  obnoxious  to 
the  statute.  What  would  have  become  of  the  property  if  an 
act  of  incorporation  had  not  been  procured  within  such  reason- 
able time,  it  is  not  necessary  to  consider. 

There  is  another  view  of  this  question.  The  testator  in 
this  bequest  declares  his  object  and  purpose  to  be  the  founding 
of  a  home  for  the  aged,  &c.,  which  should  endure  forever.  He 
realized  that  men  must  die,  but  corporations  never  die.  He  de- 
sired, therefore,  to  have  the  charity  under  the  management  and 
administration  of  a  corporation  that  should  endure  as  long  as 
the  home  should  exist.    To  carry  out  this  object  he  gives  the 
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property  to  his  executors,  to  be  transferred  to  the  corporation 
as  soon  as  it  should  be  chartered  and  organized.  The  instm- 
mentality  of  the  executors  was  employed  merely  to  pass  the 
title  to  the  corporation.  Nothing  is  said  in  the  will  as  to  the 
beneficial  interest  in  the  property  becoming  vested  in  the  ben- 
eficiaries when  the  property  should  be  conveyed  to  the  corpora- 
tion. It  became  vested  in  them  on  the  death  of  the  testator, 
liable  to  be  devested  if  a  corporation  should  not  be  organized 
within  a  reasonable  time  under  all  the  circumstances.  There  is 
no  room  for  claiming  that  the  property  did  not  vest  till  the 
conveyance  should  be  made  to  the  corporation.  The  charity 
could  not  be  administered  till  then,  but  its  administration  had 
nothing  to  do  with  the  vesting  of  the  property,  any  more  than 
the  possession  of  property  by  a  devisee  has  to  do  with  the  vest- 
ing  of  the  same  in  him.  Reversionary  interests  vest  in  a  party 
when  the  possession  of  the  property  is  in  another.  So  here, 
the  property  became  vested  on  the  death  of  the  testator,  but 
the  time  when  the  beneficiaries  should  enjoy  the  charity  was 
deferred  till  the  corporation  should  become  organized  and  the 
property  conveyed. 

There  is  nothing  in  either  of  these  views  of  the  question 
which  conflicts  with  the  case  of  Jocdyn  v.  NoU  (44  Conn.  55), 
which  has  been  so  strenuously  claimed.  In  that  case  real  es- 
tate was  devised  to  trustees  till  some  Congregational  church, 
orthodox  according  to  the  faith,  order  and  discipline  of  the 
Congregational  churches  of  Connecticut,  and  connected  with 
the  General  Association  of  the  State,  should  become  organized 
and  should  build  a  church  edifice  upon  the  land,  for  the  wor- 
ship of  Ood  according  to  the  usages  of  such  church,  and  till 
the  trustees  should  become  satisfied  that  the  cost  of  the  build- 
ing had  been  paid,  and  the  church  and  society  were  free  from 
debt,  and  permanently  established  on  the  land;  then  the 
trustees  were  required  to  convey  the  property  to  the  society. 
The  court  held  the  devise  void  by  the  statute  against  perpetui- 
ties. 

It  will  be  observed  that  there  was  no  connection  whatever 
between  the  trustees  and  any  one  of  the  Congregational 
churches  of  the  State  of  the  order  described*    They  were  to 
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hold  the  property  till  some  one  of  such  churches  should  com- 
ply with  the  numerous  conditions,  which  the  court  well  said 
might  nerer  occur.  The  devise  was  a  mere  offer  of  the  land, 
and  the  trustees  were  to  wait  and  see  whether  any  one  of  the 
churches  described  would  accept  the  proposition.  Clearly,  that 
case  is  not  analogous  to  the  one  at  bar. 

The  case  of  Ovid  v.  Washington  Hospital  for  Foundlings 
(95  IT.  S.  Beps.  308)  is  strikingly  like  the  one  under  considera- 
tion. The  devise  was  there  made  to  trustees  to  bold  the  prop- 
erty till  an  act  of  incorporation  should  be  passed  by  Congress, 
establishing  a  hospital  for  foundlings,  and  then  convey  the 
property  to  the  corporation.  Justice  Swayne,  in  giving  the 
opinion  of  the  court,  says :  '^  The  testator  chose  to  reach  the 
end  in  view  by  the  intervention  of  trustees,  and  instructing 
them  to  convey  at  the  proper  time.  This  provision  in  the  will 
was,  therefore,  a  conditioned  limitation  of  the  estate  vested  in 
the  trustees,  and  nothing  more.  Their  conveyance  was  made 
necessary  to  pass  the  title.  The  duty  with  which  they  were 
charged  was  an  executory  trust.  ♦  •  ♦  When  such  uses 
are  consummated,  and  no  longer  infieri^  the  law  of  perpetuity 
has  no  application."  (See,  also,  Inglis  v.  Sailor^  Snug  Har- 
bor,  3  Pet.  310.) 

We  think  the  bequest  is  not  obnoxious  to  the  statute  against 
perpetuities. 

We  think  the  bequests  to  the  ecclesiastical  societies  are  void 
by  the  statute,  on  the  ground  that  they  create  perpetuities.  A 
earn  of  money  was  bequeathed  to  each  of  the  societies  de- 
scribed, to  be  invested  as  a  perpetual  fund  ;  and  the  annual  in- 
come thereof,  or  so  much  as  should  be  necessary,  applied  in 
keeping  in  good  order  certain  burial  lots,  and  the  remainder  of 
the  income,  if  any,  applied  to  the  maintenance  of  the  religious 
services  of  the  societies.  The  will  then  goes  on  to  say  that  in 
case  the  societies  should  at  any  time  fail  to  comply  with  these 
conditions,  in  keeping  in  good  order  the  burial  lots,  the  be- 
quests should  become  void. 

It  has  been  held  in  numerous  decisions,  that  bequests  for 
the  purpose  of  keeping  burial  lots  or  cemeteries  in  good  order 


176  AMERICAN  PROBATE  REPORTS. 

or  repair,  are  not  given  in  charity,  and,  therefore,  are  not  pro- 
tected by  the  statute  of  charitable  nses. 

If  the  Bnms  of  money  had  been  bequeathed  to  the  societies 
without  condition,  and  the  income  thereof  applied  to  the  main- 
tenance of  the  religious  services  of  the  societies  generally,  and 
one  of  their  duties  had  been  the  keeping  in  good  order  burial 
lots  or  cemeteries,  then  the  bequest  would  have  been  given  to  a 
charity,  and  would  have  been  protected  by  the  statute  of  chari- 
table uses. 

But  the  bequests  as  they  are,  although  some  portion  of  the 
income  is  to  be  devoted  to  a  charitable  purpose,  cannot  be  sup- 
ported. If  it  were  otherwise  it  would  be  in  the  power  of  an 
individual  to  make  a  perpetuity  of  property  to  any  extent,  by 
devoting  some  small  portion  of  the  undivided  income  thereof 
to  some  charitable  purpose.  A  little  charity,  in  such  a  case, 
cannot  preserve  the  entire  bequest. 

Neither  can  the  forfeiture  clause  protect  the  bequests. 
There  might  not  be  a  forfeiture  within  a  thousand  years,  and 
during  all  that  time  the  property,  devoted  to  keeping  in  order 
the  burial  lots,  would  be  a  perpetuity  contrary  to  the  statute. 

We  think  the  bequest  to  the  Smith  Memorial  Home  is 
valid ;  but  that  the  bequests  to  the  ecclesiastical  societies  are 
invalid  ;  and  so  we  advise  the  Superior  Court. 

In  this  opinion  Pardee  and  Loomis,  JJ.,  concurred. 


IviNB'  Appeal. 

[106  PennBylyania,   176.] 

Husband  not  heib  ob  next  of  xm  to  wife. 

A  hnabAnd  cannot  take  under  a  dcTiae  to  the  "heirs  and  next  of  kin  *  of  his 
wife. 

Pbooeedingb  to  distribute  an  estate. 

William  O.  Foulke  and  Crawford  <&  Dallas^  for  appellant. 

Oeorge  Junkin^  for  appellees. 
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Grben,  J.    We  are  of  opinion  that  the  learned  court  below 
has  pronounced  the  true  construction  of  the  testator's  will,  in 
the  final  decree.    The  subject  of  the  testamentary  provision 
was  an  aggregate  of  personal  and  real  estate.    The  objects  of 
the  testator's  bounty  were  his  heirs  and  n^ext  of  kin.    By  the 
will  he  had  giv^en  all  the  residue  of  his  estate  to  his  three 
daughters  absolutely  and  in  fee  simple.    By  the  codicil  he 
made  a  radical  change,  and  gave  the  residue  to  a  trustee,  in 
trust  to  keep  the  real  estate  in  repair  and  rented,  and  the  per- 
sonal estate  securely  invested,  and  to  pay  the  net  income  of  the 
whole  to  the  daughters,  and  to  hold  the  principal  in  one-third 
parts  in  trust  for  the  uses  and  purposes  declared  by  the  last 
wills  of  his  daughters  respectively,  and  in  default  of  wills,  for 
the  use  of  child  or  children  of  the  daughters ;  ^^  in  default  of 
such  will,  and  child  and  children  or  issue  of  such,  then  the 
principal  to  go  to  the  heirs  and  next  of  kin  of  the  daughters 
so  dying,  as  provided  by  the  intestate  law  of  Pennsylvania." 
In  this  provision  there  are  apt  words  which  define  with  tech- 
nical precision  each  of  two  classes  of  beneficiaries,  to  wit,  hevra 
and  next  of  km.    It  has  been  so  often  held  that  when  technical 
words  are  used  in  a  will  or  other  instrument  they  must  have 
their  technical  meaning,  unless  a  contrary  intent  appear,  that  it 
would  be  a  mere  affectation  of  learning  to  cite  the  authorities. 
On  the  question  of  intent,  in  this  case,  the  will  and  codicil 
abound  with  evidence  that  the  intention  of  the  testator  corre- 
sponded precisely  with  the  strict  legal  meaning  of  the  words 
used.    The  distinction  between  real  and  personal  estate  is  con- 
stantly preserved,  both  in  the  words  which  refer  to  them  de- 
scriptively, and  in  those  which  relate  to  their  disposition. 
Thus,  the  residue  being  composed  of  personalty  and  realty,  he 
gives  and  devises  it,  ahsolutdy  and  vnfee  simple.    He  gives  the 
personalty  absolutely,  and  he  devises  the  realty  in  fee  simple. 
This  is  the  fifth  clause  of  the  will,  and  by  the  same  species  of 
concentrated  and  elliptical  expression,  he  directs  in  ^e  third 
clanse  of  the  codicil  the  same  residue,  given  and  devised  to  his 
daughters,  to  be  "  given  to^  and  be  vested  vn^'^  the  trustee  ab- 
sdiUdy  and  in  fee  simple^  in  trust  to  repair  and  rent  the  recU 
estate  and  securely  invest  the  personal  estate  for  the  use  of  his 
Vol.  IV.— 12 
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danghterB.  Then  when  he  provides  for  the  contingency  which 
has  happened,  to  wit,  the  death  of  a  daughter  withont  a  will^ 
children  or  issue,  he  directs  that  the  principal  shall  go  to  the 
heirs  and  next  of  km  of  the  daughter  so  dying.  It  is  impos- 
sible to  doubt,  from  this  language,  that  the  distinction  between 
real  and  personal  estate  was  constantly  in  the  mind  of  the  tes- 
tator, and  that  he  intended  that  the  part  of  the  principal  which 
consisted  of  realty  should  go  to  the  heirs,  and  the  part  which 
consisted  of  personalty  should  go  to  the  next  of  kin.  We 
think  we  would  be  doing  violence  to  the  manifest  intention  of 
the  testator  if  we  held  to  any  other  construction.  There  is  no 
occasion  here  to  give  an  untechnical  meaning  to  technical 
words,  as  was  done  in  the  cases  referred  to  in  the  appellant^s 
argument,  in  which  the  word  heirs  was  held  to  have  the  same 
meaning  as  next  of  kin,  or  distributees,  or  persons  entitled 
under  the  intestate  law.  Such  a  course  is  sometimes  neces- 
sary to  effectuate  a  testamentary  result,  to  prevent  a  will  from 
becoming  practically  inoperative.  Thus,  if  a  testator  gives 
personalty  to  a  class  of  persons  whom  he  names  as  heirs^  the 
law,  in  aid  of  his  intent,  will  consider  the  word  as  descrip* 
tive  of  the  persons  who  would  take  as  the  representatives  by 
law  of  the  dOi^eased  person.  This  doctrine  is  illustrated  in 
various  forms  and  circumstances  in  Patterson  v.  Hawthorn 
(12  S.  &  R.  112),  BucUey  v.  Reed  (3  Harris,  83),  Gtbbans 
V.  Fairlamb  (2  Casey,  217),  Elyy's  Appeal  (8  Norris,  241),  and 
other  cases.  These  cases,  however,  do  not  at  all  conflict  with 
those  of  the  other  cases  which  hold  that  where  technical  words 
are  used,  and  there  is  a  subject  to  which  they  may  apply,  the 
technical  meaning  must  prevail.  Thus,  in  Clark  v.  Scott  (17 
P.  F.  S.  446),  where  a  testamentary  disposition  was  made  quite 
similar  to  the  one  we  are  considering,  this  rule  was  strictly 
applied.  On  p.  451  Sharswood,  J.,  said:  "The  testator, 
Thomas  F.  Ash,  after  devising  his  residuary  estate,  real  and 
personal,  to  several  persons,  declared  that  in  case  of  the  death 
of  either  of  them  before  him,  the  devise  or  bequest  should  not 
lapse,  '  but  shall  go  to,  and  be  taken  by  the  heirs,  executors  or 
administrators  of  said  legatees  or  devisees  so  dying,  in  the 
same  manner  as  if   the  same  had  been  specifically  devised.' 
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He  was  evidently  aware  of  the  distinction  between  real  and 
personal  estate.  He  has  used  throughout  his  will  the  words 
legally  appropriate  to  each.  All  his  legacies  of  mere  person- 
alty are  by  the  words  '  give  and  bequeath,'  bnt  when  he  comes 
to  the  residuary  clause  in  which  he  blends  both  his  real  and 
personal  estate,  he  is  careful  to  use  the  words  ^  give,  devise, 
and  bequeath,'  and  adds  a  limitation  to  ^  heirs,  executors,  ad- 
ministrators and  assigns.'  We  may  infer,  then,  that  in  the 
substituted  gift  for  the  lapsed  devise  the  word  *  heirs '  was 
used  in  none  other  than  its  legal  technical  meaning.  Apart, 
however,  from  this  very  important  assistance  at  arriving  at 
the  true  intention  of  the  author  of  the  disposition,  it  is  a  canon 
of  construction  settled  in  many  cases,  that  the  word  '  heirs  ' 
shall  receive  its  appropriate  technical  sense,  unless  there  is 
some  language  or  expression  which  shows  that  it  was  used  in 
the  broader  and  more  popular  sense."  Other  illustrations  of 
this  ruling  are  found  in  Bciston  v.  Wain  (S  Wr.  279),  Por- 
Ur's  Appeal  (9  Wr.  201)  and  Ely's  Appeal  in  Wisler'a  Es- 
tate (14  Wr.  311).  It  does  not  seem  necessary  to  pursue  the 
subject  further.  Whether  we  consider  the  strict  meaning  of 
technical  words  employed,  or  the  clear  intent  of  the  testator, 
as  the  guide  in  the  construction  of  this  testament,  the  result  is 
the  same.  The  husband  is  neither  the  heir  nor  the  next  of  kin 
of  his  wife  in  the  technical  sense  of  those  words,  and  there  be- 
ing other  persons  in  being  who  do  fill  that  description  we  must 
hold  that  they,  and  not  he,  are  the  true  beneficiaries  under  this 
codicil. 

Decree  affirmed  at  the  cost  of  the  appellant. 


The  liitslNmd  is  not  the  ^  heir  or  next  of  kin  "  of  the  wife.— In  Wil- 
kins  Y.  Ordway,  59  N.  H.  878,  Clark,  J.,  says:  ''If  husband  find  wite 
were  of  kin  or  heirs  of  each  other,  the  relationship  would  extend  to  the 
children  of  either  by  a  former  marriage,  and  a  decree  of  divorce  would 
dissolye  it.  The  common  law  doctrine  of  dower  and  curtesy  originated 
in  the  fact  that  husband  and  wife  are  not  heirs  of  each  other.  Ordinarily, 
technical  terms  are  to  be  understood  according  to  their  legal  signification, 
nnleas  some  evidence  appears  of  an  intention  to  use  them  in  a  different 
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flense.  The  phrase  '  next  of  kin,'  as  applied  to  relatives  by  blood,  having  a 
technical  legal  signification,  under  the  statute  of  distributions,  when  need 
without  qualification  is  held  to  mean  next  of  kin  according  to  the  statute. 
But  husband  and  wife  are  nowhere  included  with  *  heirs '  or  '  next  of 
kin  *  in  the  statutes.  These  terms  in  their  proper  and  legal  signification 
and  acceptation  have  reference  to  relationship  by  blood.  *  *  *  But 
as  the  interpretation  of  a  will  is  the  asc^iainment  of  the  testator^s  inten- 
tion, very  little  competent  evidence  may  be  sufficient  to  show  that  the 
testator  used  the  word  heirs  in  a  broader  sense  than  its  legal  meaning,  in- 
tending to  include  the  husband  of  a  deceased  wife,  or  the  widow  of  a  de- 
ceased husband,  and  when  such  intention  is  shown  by  competent  evidence, 
it  is  his  will,  however  inartificially  expressed ;  but  ordinarily,  in  the  ab- 
sence of  evidence  showing  a  different  intention,  the  word  *  heirs  *  will  be 
understood  as  used  in  its  legal  sense.'* 

It  is  a  very  well  settled  rule  that  a  wife  is  not  the  heir  of  her  husband. 
The  distinction  between  widow  and  heir  or  next  of  kin  was  recognized  in 
the  statute  21  Henry  VIII,  ch.  5,  which  provided  that  administration 
should  be  granted  to  the  widow  or  next  of  kin.  or  both.  Under  that  stat- 
ute the  husband,  it  should  seem,  is  not  the  heir  of  the  wife,  nor  she  of 
him,  and  it  is  plainly  declared  that  she  is  to  take  administration  not  as 
next  of  kin,  but  as  widow.     Holt  v.  Watt,  8  Yes.  247. 

That  a  widow  is  not  the  heir  of  her- deceased  husband  is  declared  in 
Lord  V.  Bourne,  68  Me.  868;  Tillman  v.  Davis,  96  N.  T.  17 ;  Dodge's  Ap- 
peal, 106  Penn.  St.  216. 

Neither  is  the  wife  a  relation  of  her  husband.  Esty  v.  Clark,  101  Mass. 
86 ;  Cleaver  v.  Cleaver,  89  Wis.  96;  2  Williams  on  Executors,  1104;  2  Jar- 
man  on  Wills,  49. 

Nor  will  the  phrase  **  next  of  kin  "  include  the  widow  in  the  absence 
of  evidence  aliunde  as  to  the  intent.  Keteltas  v.  Eeteltas,  72  N.  Y.  812 ; 
Murdock  v.  Ward,  67  Id.  887  ;  Luce  v.  Dunham,  69  Id.  86. 

In  England  it  seems  that  this  phrase  sometimes  will  include  a  widow 
on  somewhat  general  principles,  and  that  upon  this  precise  point  the  law 
there  is  in  confusion.  Speaking  to  that  point,  Vice-Chancellor  Bacon 
said,  in  the  case  of  Steven's  Trusts  (L.  R.  15  Eq.  Cas.  110) :  *'  This  is  one 
of  those  cases  which  certainly  calls  for  the  enactment  of  a  Code,  or  of 
some  rule  for  the  interpretation  of  expressions  to  be  found  in  wills.  In 
the  midst  of  the  ^  confusion  worse  confounded '  which  exists  among  the 
authorities  on  this  subject,  I  must  endeavor  to  put  such  a  construction 
upon  the  language  of  this  will  as  the  general  sense  of  the  instrument  re* 
■quires."  The  conclusion  reached  was  that  in  this  case  '*  heirs "  meant 
next  of  kin,  and  that  the  widow  should  be  included.  In  Withy  v.  Man- 
gles, 10  Clark  &  Fin.  215,  Lord  Campbell,  referring  to  the  words  '*  next 
of  kin  "  in  a  deed  of  settlement,  said :  **  It  is  impossible  to  deny  that  the 
law  has  by  some  bad  luck  got  into  a  strange  state,  and  that  now,  unless 
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great  caution  is  observed  in  framing  deeds,  many  calamitoos  conseqaences 
will  take  place/' 

It  does  not  appear  that  in  this  country  there  is  such  incertitude  upon 
this  point  But,  on  the  contrary,  the  law  appears  to  be  reasonably  well 
lettled  as  set  out  (supra). 

In  Storer  t.  Wheatley's  Executors,  1  Penn.  St.  606,  Chief  Justice  Gib- 
san  said:  ^'  A  wife  is  not  related  to  her  husband  in  any  respect  Of  his 
connection  with  her  family  she  is  the  link,  or  eammvna  vinetdum,  but  so 
fir  IB  she  from  being  connected  with  him  as  a  relation  that  her  civil  ex- 
istence IS  melted  into  his»  and  they  together  form  one  person.  A  wife, 
^erefore,  is  no  more  a  relation  or  connection  of  her  husband  than  the 
husband  is  a  relation  or  connection  of  himself."  This  must  be  under- 
stood to  mean  not  that  there  is  no  relation  of  a  wife  to  her  husband,  or 
of  a  husband  to  his  wife,  but  that  such  a  relationship  as  is  implied  usual- 
ly m  the  use  of  the  term  "  relation  "  is  not  to  be  understood  between 
theuL  Dayies  y.  Baily,  1  Yesey,  Sr.  84 ;  Worsely  y.  Johnson,  8  Atk.  768 
(by  Lord  Hardwicke) ;  Cleaver  y.  Cleayer,  89  Wis.  96,  a  full  and  learned 
opinion  to  this  point  by  Chief  Justice  Ryan. 


Graham  vs.  Graham. 

[28  West  Virginia,  86.] 

Supplying  words. — Partial  intbstaot. 

Testator  gaye  cme-thtrd  of  his  personal  property  to  his  wife,  deyised  a  specified 
one  hundred  acres  of  land  to  a  daughter,  adding,  '*  and  the  rest  of  my  estate 
personal  to  be  divided  among  my  four  sons,"  held,  the  court  coold  not  supply 
the  words  "  leal  and  "  before  "  personal,"  and  testator  was  intestate  as  to  real 
wtate  except  the  one  hundred  acres  devised. 

Aonow  for  partition  and  constniction  of  will. 

A.  C.  Hcmaton^  for  appellants. 

Johnson,  President.    Joseph  Graham  by  his  will  made  the 
following  bequests : 

"In  the  first  place  I  give  to  my  beloved  wife  Rebecca  one- 
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third  of  all  uiy  personal  property,  and  also  any  use  she  may 
have  need  of  any  part  of  my  land,  that  may  be  in  possession 
of  her  children  during  her  life,  in  proportion  to  what  they 
possess. 

'^  And  in  the  second  place,  I  give  my  daughter,  Betsey  Bal- 
lenger,  one  hundred  acres  of  land  where  she  now  lives,  to  be 
laid  off  according  to  a  writing  in  her  favor,  and  not  to  be  of  the 
two  hundred  and  eight-six  acre  survey  which  is  given  by  her 
grandfather's  will  to  her  mother. 

^^  I  also  give  to  my  daughter  Florence  Nowlan  ten  dollars 
worth  of  my  property. 

^^  I  also  give  to  my  daughter  Jane  and  her  daughter  Martha 
each,  one  dollar  a  piece,  and  the  rest  of  my  estate  personal,  to 
be  divided  eqnaUy  among  my  four  sons,  and  the  children  of 
my  daughter,  Rebecca  Ballenger,  and  if  they  should  all  die 
without  issue  their  part  of  my  estate  is  to  be  divided  among 
my  sons  and  their  heirs  as  the  case  may  be. 

^^  Given  under  my  hand  and  seal  this  26th  day  of  Septem- 
ber, 1854. 

'^Joseph  Graham,     [seat..] 

"  CODICIL. 

^'  Having  made  my  last  will  and  testament  of  my  estate, 
real  and  personal,  on  the  26th  day  of  September,  1854,  and  in 
the  said  will  I  have  bequeathed  two-thirds  of  said  estate  to  my 
four  sons  and  the  three  children  of  my  daughter,  Rebecca  Bal- 
lenger, and  I  hereby  revoke  that  share  of  said  estate  which  is 
left  to  my  son,  Lanty  Graham,  and  after  all  my  just  debts  are 
paid,  the  balance  to  be  divided  among  three  sons  and  Rebec- 
ca's children,  as  witness  my  hand  and  seal  this  18th  day  of  Oc- 
tober, 1864. 

**JoHN  Graham,    [seai*.]" 

The  will  and  codicil  were  admitted  to  probate  in  May, 
1858. 

In  a  suit  in  the  Circuit  Court  of  Monroe  county,  to  have 
the  will  construed  and  partition  made  of  the  real  estate,  of 
which  the  said  Joseph  Graham  died  seized,  it  appeared  that  the 
legal  title  to  about  eighteen  hundred  and  twenty-one  acres  of 
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land  was  in  said  Graham ;  and  it  appeared,  that  he  had  ad* 
Tanced  to  some  of.  his  children  lands,  and  given  them  title 
bonds  therefor :  to  his  daughter,  Elizabeth,  one  hundred  acres 
yalned  at  three  hundred  dollars ;  to  John  Graham,  seventy-five 
acres  valued  at  two  hundred  and  sixty-two  dollars  and  fifty- 
cents  ;  to  David  Graham,  one  hundred  and  thirty-five  acres 
valued  at  four  hundred  and  five  dollars ;  to  the  plaintiff,  James 
Graham,  one  hundred  and  thirty-nine  acres  valued  at  fonr  hun- 
dred and  seventeen  dollars. 

By  a  decree  rendered  in  the  cause  on  the  21st  day  of  Octo- 
ber, 1879,  the  court  construed  said  will  and  held,  '^  that  the  real 
estate  of  Joseph  Graham,  deceased,  passed  under  the  said  will 
to  David  Graham,  John  Graham,  James  Graham  and  the  chil- 
dren of  Rebecca  Ballenger,  and  that  Florence  Nowlan  took 
nothing  under  said  will  except  the  specific  bequest  of  ten 
dollars."  The  decree  proceeds  to  appoint  three  commissioners 
to  lay  off  said  land  into  four  equal  parts  and  to  assign  the 
same,  one  to  David  Graham,  one  to  John  Graham,  one  to 
James  Graham,  and  the  other  to  the  children  of  Rebecca 
Ballenger,  and  report  to  the  court,  so  that  a  final  decree  could 
be  made. 

From  this  decree  I-Auty  Graham  and  the  heirs  of  Flor- 
ence Nowlan  appealed,  and  assign  as  error,  that  the  court 
held  that  Joseph  Graham  by  his  will  disposed  of  all  his  real 
estate. 

It  is  evident  from  the  decree  of  the  Circuit  Court,  that 
words  were  supplied  in  order  to  make  effectual  the  supposed 
intent  of  the  testator.  It  was  held  by  this  court,  in  HoiMer  v. 
Ruffner  (18  W.  Va.  244),  that,  in  construing  wills,  words  and 
expressions  of  doubtful  meaning  will  not  be  constrned,  if  it 
can  be  avoided,  so  as  to  create  an  intestacy.  The  testator, 
having  made  his  will,  will  be  presumed  to  have  intended  to 
dispose  of  his  whole  estate,  unless  the  contrary  plainly  appear. 
While  this  is  true,  there  is  another  rule  quite  as  binding  on 
the  court  in  the  construction  of  a  will,  viz.,  that  the  heir  must 
not  be  disinherited,  unless  it  is  done  by  the  express  terms  of 
the  will,  or  by  necessary  implication.  {Irwin  v.  2^ne^  16  W. 
Va.  646.)    The  heir  at  law  never  takes  by  the  act  or  intention 
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of  the  testator.  His  right  is  paramount  to  and  independent  of 
the  will,  and  no  intention  of  the  testator  is  necessary  to  its 
enjoyment.  On  the  contrary,  such  right  can  only  be  displaced 
or  precluded  by  direct  words  or  plain  intention,  evincing  a 
desire  upon  the  part  of  the  testator,  that  he  shall  not  take,  &c. 
He  needs  no  argument  or  construction  showing  intention  in  hia 
favor  to  support  his  claim.  They  belong  to  the  party  claiming 
under  the  will  and  in  opposition  to  him.  {Angtisttts  v.  Sea- 
holt,  3  Mete.  [Ky.]  166.)  In  CresweU  v.  Lwtison  (7  Gill.  & 
Johns.  227)  it  was  held,  that  the  heir  being  favored  in  law, 
there  should  be  no  strained  construction  to  work  a  disherison, 
where  the  words  are  ambiguous. 

In  the  will  before  us,  in  order  to  make  effectual  the 
supposed  intent  of  the  testator  to  disinherit  several  of  his  heirst 
the  clause  in  the  will  which  provides,  "  and  the  rest  of  my 
estate  personal  to  be  divided  equally  among  my  four  sons  and 
the  children  of  my  daughter,  Bebecca  Ballenger,"  was  changed 
by  the  interpolation  of  the  words  '^  real  and,"  so  as  to  read^ 
*'  and  the  rest  of  my  estate  real  cmd  personal,  to  be  equally 
divided,"  &c.  Was  the  interpolation  of  those  words  justifiable ; 
and  did  the  intention  of  the  testator,  as  gathered  from  the 
whole  will,  require  that  they  should  be  interpolated  ?  The 
intention  of  the  testator  must  be  gathered  from  the  will  itself^ 
whenever  it  is  possible  to  do  so.  Every  word  is  to  have  its 
effect,  provided  an  effect  can  be  given  to  it  not  inconsistent 
with  the  general  intent  of  the  whole  will  when  taken  together ; 
and  no  word  is  to  be  rejected,  unless  there  cannot  be  a  rational 
construction  of  the  wiU  with  the  word  as  it  is  found.  Nor  is  it 
necessary  to  take  all  the  words  in  the  order  in  which  they  are 
placed,  as  the  court  may,  by  transposition,  so  arrange  them  as 
to  comply  with  the  intention  of  the  testator.  But  in  no  case 
where  the  words  are  plain  and  unequivocal,  is  a  transposition 
to  be  made,  in  order  to  create  a  different  meaning  and  con- 
struction from  that  which  they  naturally  had  as  written,  much 
less  to  let  in  different  devisees  and  legatees,  or  exclude  those 
already  provided  for.  Where  a  former  clause  is  express  and 
particular,  no  subsequent  clause  shall  be  permitted  to  enlarge 
it,  if  the  two  clauses  can  stand  together.     When  a  testator,  in 
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the  disposal  of  his  property,  overlooks  a  particular  event  or 
matter  which,,  had  it  occurred  to  him,  he  would  probably  have 
guarded  against,  the  court  will  not  employ  or  insert  the  neces- 
sary clause  for  the  purpose  of  supplying  the  omission.  And, 
though  the  inference  of  intention  be  more  or  less  strong,  yet,  if 
not  necessary  or  indubitable,  the  court  will  not  aid  the  sup- 
posed intention  by  adding  or  supplying  words.  {Aiifftistus  v. 
SeaboU,  3  Mete.  [Ey.]  155.)  All  the  parts  of  a  will  are  to  be 
construed  in  relation  to  each  other,  so  as,  if  possible,  to  form 
one  consistent  whole. 

The  inconvenience  or  absurdity  of  a  devise  is  no  ground  for 
varying  the  construction,  where  the  terms  are  unambiguous. 
But  when  the  intention  is  obscured  by  conflicting  expressions, 
it  is  to  be  sought  in  a  rational  and  consistent  rather  than  in  an 
irrational  and  inconsistent  purpose. 

Words  and  limitations  may  be  transposed,  supplied  or  re- 
jected, when  the  immediate  context  or  the  general  scheme  of 
the  will  warrants  it,  but  not  merely  on  a  conjecture  or  hypoth- 
esis of  the  testator's  intention.  {Jackson  v.  Hoover^  26  Ind. 
511.) 

In  the  construction  of  wills^  the  rule  that  the  general  intent 
to  dispose  of  the  whole  property  should  prevail  in  preference 
to  any  particular  intent,  applies  to  cases  where  there  is  an  in- 
tention exhibited  to  make  a  certain  disposition  of  the  property, 
aod  the  mode  of  executing  that  intention  is  erroneously,  def  ect*- 
ively,  or  illegally  prescribed  in  the  will,  and  not  to  cases  where 
there  is  a  clear  intention  to  effect  another  purpose,  distinct  and 
differing  from  the  general  object.  If  the  testator  uses  language 
which  can  be  construed  so  as  to  carry  the  general  intent  and 
purpose  into  effect,  it  is  the  duty  of  the  court  to  so  construe  the 
language  as  to  accomplish  that  object ;  but  the  court  is  not  au- 
thorized to  supply  omissions  by  adding  words,  even  for  such  a 
purpose.  The  testator  must  express  his  intention  or  use  such 
language  as  will  enable  the  court  to  ascertain  what  his  intention 
18  in  order  to  make  it  effectual.  {Pickering  v.  I/mgdon^  22  Me. 
413.)  When  implications  are  aUowed  tbey  must  be  such  as  are 
necessary,  or  at  least  highly  probable,  and  not  merely  possible. 
In  construing  a  will  conjecture  must  not  be  taken  for  implica- 
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tion.  Necessary  implication  means,  so  strong  a  probability  of 
intention  that  any  intention  contrary  to  that  imputed  to  the 
testator  cannot  be  supposed. 

The  whole  will  taken  together  must  produce  the  conviction 
that  the  testator's  intention  was  to  create  the  estate  raised  by 
implication.    {McCoury  r.  Leek^  14  K  J.  Eq.  70.) 

I  will  give  from  a  number  of  the  adjudicated  cases  some  in- 
stances of  the  supplying  of  words.  In  Lynch  v.  HiU  (6  Mnnf . 
114)  it  was  held,  that  in  supplying  words  in  a  will  it  is  the 
most  correct  course  to  supply  such  only  as  it  is  evident  the  tes- 
tator intended  to  use,  and  not  such  also  as  would  be  necessary 
to  effectuate  the  supposed  intention  of  the  testator.  In  that 
case  the  words  of  a  contingent  limitation  being,  ^^  in  caee  8.  JT. 
C.  without  issite  of  hody  lomfvUy  begotten^  then^^  &c.,  the 
words  **  die "  and  ''  her "  may  be  supplied  as  evidently  in- 
tended by  the  testator,  but  not  the  word  "leaving,"  which 
he  might  not  have  known  to  be  necessary  in  law  to  give  the 
limitation  effect,  and,  therefore,  might  not  have  intended  to 
use. 

In  Dew  V.  Bams  (1  Jones'  Eq.  149),  the  provision  of  the 
will  was,  "  if  either  of  my  should  die  without  a  lawful  heir,  the 
longest  lived  heirs  the  whole  of  both  estates."  Battle,  J.,  said  : 
"The  word  ^ either ^^  taken  bjt itself,  signifies  one  or  another 
of  any  number,  bnt  it  is  here  confined  to  two  by  force  of  the 
word  ^  both  '  which  signifies  ^  two '  considered  as  distinct  from 
others  or  by  themselves.  The  omitted  word  or  words  then  is, 
or  are,  ^  sons '  or  ^  two  sons ; '  and  it  is  so  plain  that  such  and 
no  other  was  the  testator's  meaning,  that  no  argument  can 
make  it  plainer." 

In  Seseoms  v.  Sessome  (3  Dev.  &  B.  453),  the  word  **  dol- 
lars "  was  supplied  after  the  words  "  five  hundred  "  it  being 
clear  from  the  will  that  that  was  the  intention. 

In  Oeiger  v.  Bnywn  (4  McCord,  418),  in  a  bequest  to  a  wife 
the  testator  said  :  '^AU  my  household  furniture  and  the  increase 
of  the  said  negroes  during  her  natural."  The  word  "  life"  was 
supplied. 

In  Reid  v.  Hancock  (10  Humph.  368)  the  bequest  was  :  "  I 
give  to  my  wife  all  my  property  during  her  widowhood,  until 
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my  children  become  of  lawful  age.  After  that  event  I  wish  it 
equally  divided  among  them."  It  was  held  that  the  manifest 
intent  of  the  testator  to  give  all  his  property  to  his  wife  dnr- 
ing  her  widowhood  cr  nntil  his  children  should  become  of  law- 
ful age,  and  on  the  happening  of  either  of  these  events  to  di- 
vide it  equally  between  the  wife  and  children  ;  and  to  carry  oat 
manifest  intention,  the  court  will  supply  words  and  disregard 
strict  grammatical  construction. 

In  KeUogg  v.  Mix  (37  Conn.  243)  the  language  of  the  will 
was:  "After  paying  my  debts  I  give  to  my  beloved  wife  C, 
In  trust  for  the  maintenance  of  herself  daring  her  life  and  of 
my  daughter  E.  so  long  as  she  remains  single  ;  and  to  my  son 
Q.  four  hundred  dollars  a  year  to  be  paid  to  him  by  my  trust- 
ees." A  previous  claose  had  given  the  entire  estate  to  trustees 
for  the  purposes  to  be  stated  in  the  will.  STo  other  disposition 
of  the  income,  which  was  over  four  thousand  dollars  a  year, 
was  made  daring  the  life  of  the  widow ;  bat  the  income  was 
girea  to  the  children  after  her  death,  and  any  appropriation  of 
any  part  of  the  principal  of  the  estate  before  her  death  was 
forbidden,  anless  with  her  consent;  and  there  was  a  provision, 
that  she  shonld  have  the  entire  nse  of  her  portion  of  the  estate 
until  her  death.  Held,  that  it  was  clear  that  the  testator  in- 
tended to  give  his  widow  the  nei  income  of  the  estate  during 
her  life,  except  the  four  hundred  dollars  given  to  his  son,  and 
that  these  words  should  be  supplied  in  construing  the  legacy 
to  her. 

In  McEeehan  v.  WUeon  (53  Pa.  St.  74)  it  was  held  that 
when  the  omission  or  insertion  of  words  has  left  unexpressed 
or  wrongly  expressed  what,  from  the  whole  tenor  of  the  will, 
was  the  intention  of  the  testator,  the  court  will  permit  the  will 
to  be  read  as  if  the  words  had  been  inserted  or  omitted.  Bat 
this  is  t4>  be  done  only  when  such  intention  is  clear  beyond  a 
reasonable  doabt  by  the  will  itself,  except  in  some  cases  of 
latent  ambiguity.  The  rule  applies  to  a  defectively  expressed 
intent.  If  from  the  will  the  intent  cannot  be  gathered,  words 
cannot  be  supplied  to  disclose  an  intent.  In  that  case,  it  was 
held,  that  the  word  "  children  "  may  include  "  grandchildren," 
where  succession  is  evidently  intended. 


188  AMERICAN  PROBATE  REPORTS. 

In  Zerbe  v.  Zerbe  (84  Pa,  St.  147)  the  testator's  will  con- 
tained this  clause  :  '^  First  I  give  and  bequeath  unto  my  son 
Edward  and  Peter  and  my  daughter  Catharine  and  Mary  my 
daughter's  children  Daniel,  John,  Elizabeth  and  Emma  Mull 
they  shall  stand  in  equal  shares,  that  is  to  say  Mary's  children 
shall  have  the  share  of  their  mother.  Item,  my  son  Daniel 
and  Jarrett  and  my  daughter  Sarah  and  Louisa's  child  Edward 
Hummel  they  shall  have  nothing  of  my  estate,  they  have  more 
now  than  their  shares  would  come  to.  Last  and  also  I  appoint 
my  son  Edward  and  John  Zimmermann  farmer  as  my  execu- 
tors of  this  my  last  will  and  testament  and  they  shdl  have  a 
right  to  sell  the  property  and  make  it  into  money,  when  they 
think  fit  to  do  so,  or  when  it  will  bring  the  most  money." 
Held,  that  this  will  carried  all  the  real  and  personal  estate  of 
the  testator  to  those  mentioned  in  the  first  clause,  and  that  the 
word  '^estate"  belonged  to  the  first  clause  of  the  will  as  well 
as  the  second,  and  that  the  word  '*  shares  "  in  the  first  clause, 
corresponds  to  the  same  word  in  the  last  clause,  and  both  refer 
to  the  same  estate. 

In  Va/mer's  Appeal  (87  Pa.  St.  422)  the  testator  devised  all 
of  his  estate  to  trustees,  to  pay  over  the  income  of  one-half 
thereof  to  his  granddaughter  until  she  attained  the  age  of 
twenty-five  years  and  then  to  convey  to  her  in  fee  the  one- 
half  of  his  estate,  ''  subject  to  the  payment  of  its  pro  rata 
share  of  the  annuities  hereinafter  charged  on  my  said  estate." 
In  another  clause  of  his  will  he  directed  the  income  of  the 
other  half  to  be  paid  to  his  two  nephews  and  a  niece  in  equal 
shares,  and  when  the  youngest  of  them  attained  the  age  of 
twenty-one  years,  their  shares  should  be  conveyed  to  them 
in  fee,  ''  subject  to  the  payment  of  the  pro  rata  share  of  the 
annuities  hereinafter  charged  upon  my  said  estate."  In  two 
separate  clauses  he  created  annuities  and  made  them  an  ex- 
press charge  upon  the  shares  of  the  nephews  and  the  niece, 
but  made  no  mention  of  the  granddaughter  in  either  of  these 
clauses.  Commissioners  were  appointed  to  make  partition 
of  the  estate,  who  divided  the  same  into  two  parts  and 
charged  each  with  the  payment  of  one-half  of  the  annuities, 
which  charge  the  court  sustained,  on  the  ground  that  it  was 
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the  manifest  intent  of  the  testator  to  charge  both  parts  of  his 
estate,  and  that  is  was  evident  that  the  name  of  the  grand- 
daughter had  been  omitted  bjr  mistake  in  the  clause  giving 
the  annuities.  Held,  reversing  the  court  below,  that  the  name 
of  the  granddaughter  could  not  thus  be  supplied,  and  that  her 
share  was  not  subject  to  the  burden  of  the  annuities;  that 
words  can  only  be  supplied  in  a  will,  where  they  are  necessary 
to  give  effect  to  the  unquestionable  purpose  of  a  testator,  but, 
where  they  will  not  advance  this  intent,  no  such  change  can  be 
made. 

In  Cldand  v.  Waters  (16  Gra.  496)  a  testator,  after  naming 
sundry  slaves,  male  and  female,  adds :  "  On  account  of  the 
faithful  services  of  my  body-servant,  William  (the  husband  of 
Peggy),  I  will  and  do  devise  his  emancipation  or  freedom  with 
the  future  issue  and  increase  of  all  the  females  mentioned 
in  this  item  of  my  wilL  If  it  is  incompatible  with  the  hu- 
manity, &c.,  of  the  authorities  of  the  State  of  Georgia,  I 
direct  my  qualified  executor  to  send  the  said  slaves  out  of  the 
State  of  Oeorgia  to  such  place  as  they  may  select ;  and  that 
their  expenses  to  such  place  be  paid  by  my  executor  out  of 
my  estate,  and  the  whole  proceedings  be  conducted  according 
to  the  laws  and  decisions  of  the  State  of  Georgia,  I  having  no 
desire  or  intention  to  violate  the  spirit  or  intention  or  policy 
of  such  State.  *  *  *  *  I  desire  that  the  said  slaves,  if 
compelled,  may  select  their  residence  out  of  the  State  of 
Georgia  and  in  any  part  of  the  world."  The  will  directed  the 
forfeiture  of  the  interest  of  any  legatee  who  might  resist  said 
item.  Held,  that  the  intention  of  the  testator  was  to  manumit 
M  the  slaves  mentioned  in  that  item  of  the  will ;  that  where  a 
will  is  absurd  or  ambiguous,  as  it  stands,  the  court  may  supply 
words  to  carry  into  effect  the  intention  of  the  testator,  when 
that  intention  is  clearly  manifested. 

What  effect  have  prior  or  subsequent  words  upon  the  opera- 
tive part  of  the  will  ?  It  might  be  insisted  that  the  language 
used  in  the  codicil  shows  what  the  testator  meant  by  the  words 
used  in  the  operative  part  of  the  will.  In  Burton  v.  White  (1 
Ezch.  525)  the  testator  used  this  language :  ^'  I  give  and  be- 
queath to  my  son  George  the  lease  of  the  farm  I  rented  of 
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Lord  L.  for  his  own  nse  and  benefit,  and  also  half  an  acre  of 
freehold  land  adjoining  that  one  acre  of  copyhold  land."  The 
will  contained  other  devises,  and  at  the  end  was  this  passage  : 
"And  I  give  and  beqaeath  and  order  the  rents  or  interests,  that 
is  behind,  due  and  unpaid,  shall  go  and  be  paid  to  that  person 
I  have  left  the  estates  and  properties  respectively  to.  As  to  all 
the  rest,  residue  and  remainder  of  my  property  whatsoever,  and 
of  what  nature  or  kind  soever,  I  give,  devise  and  l)equeath  the 
same  to  be  equally  divided  between  and  amongst  my  said  wife, 
Nancy,  and  her  children  who  have  issues,  share  and  share 
alike."  Held,  that  a  fee  in  the  lands  devised  did  not  pass  to 
George,  for,  though  the  word  "  estate  "  in  the  operative  part 
of  a  will  passes  not  only  the  corpus  of  the  property,  but  all  the 
interest  of  the  testator  in  it,  unless  controlled  by  the  context, 
yet  where  that  word  is  not  used  in  the  operative  clause  of  the 
devise  itself,  but  is  introduced  into  another  part  of  the  will,  re- 
ferring to  it,  such  word  cannot  be  construed  as  having  the  effect 
of  extending  the  meaning  of  the  operative  clause,  whether  prior 
or  subsequent. 

Pollock,  C.  B.,  said,  after  quoting  the  clause :  ^^  It  is  con- 
tended that  this  clause  is  explanatory  of  the  testator's  meaning* 
and  shows  that  he  intended  all  his  interest  in  the  devised  land 
to  pass.  It  is  established  by  a  long  course  of  decisions,  that 
the  word  '  estate '  or  ^  estates '  used  in  the  operative  part  of 
a  will  passes  not  only  the  corpus  of  the  property  but  all  the 
interest  of  the  testator  in  it,  unless  controlled  by  the  context ; 
and  that  superadded  words  of  local  description  more  applicable 
to  the  corpus  of  the  property,  iudicating  its  situation,  or  the 
nature  of  its  occupation,  do  not  prevent  it  from  passing  the 
whole  interest.  *  *  *  But  where  the  word  '  estates '  is  not 
used  in  the  operative  clause  of  the  devise  itself,  but  is  intro- 
duced into  another  part  of  the  will  referring  to  it,  we  find  no 
decision  or  dictum  authorizing  us  to  construe  it  as  having  the  ef- 
fect of  extending  the  meaning  of  the  operative  clause,  whether 
prior  or  subsequent,  and  to  read  the  will  as  if  the  testator  had 
said  '  by  the  devise  of  lands  in  another  clause,  I  mean  to  give  all 
my  estate  in  these  lands.' "  (See,  also,  Va^mef^s  Appeal^  87  Pa. 
St.  422.) 
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In  Doe  V.  Aden  (8  T.  R.  497)  a  testator,  in  the  Introductory 
elaase  of  his  will,  osed  the  following  language:  '^As  to  what 
real  and  personal  estate  it  has  pleased  God  to  bless  me  with 
(all  my  debts,  &c.,  being  first  paid  out  of  my  personal,  and  if 
that  is  not  sufficient,  out  of  my  real  estate),  I  give  and  dispose 
of  the  same  as  follows :  "  Then  follows  the  operative  clause  : 
^'I  devise  all  my  messuages,  lands,  tenements  and  heredita- 
ments in  S.  &  C.  to  A.''  Held,  that  A.  took  only  a  life- 
estate.  If  the  same  language  had  been  used  in  the  opera- 
tive clause  as  was  in  the  introductory  clause  of  the  will,  A. 
would  have  taken  the  fee.  Lord  Kenyon,  C.  J.,  said  :  "  The 
plaintiff's  counsel,  in  arguing  the  case,  anticipated  the  three 
grounds  on  which  it  might  be  contended  on  the  part  of  the  de- 
fendant that  a  fee  passed  by  this  will.  The  first  is  the  intro- 
ductory clause,  in  which  the  case  of  IVbeUon  v.  Beckwith  is  de- 
cisive. That  case  was  decided  by  a  great  lawyer,  Lord  Talbot, 
who  thought  that  such  a  clause,  accompanied  by  other  words, 
in  a  will  would  pass  a  fee,  but  that  that  alone  was  not  sufficient 
for  the  purpose ;  and  this  case  has  been  followed  by  a  variety 
of  others  to  the  same  effect."  To  the  same  effect  is  BeaU  v. 
Bdm^s,  6  Har.  &  J.  205. 

In  MeUi8h  v.  MeUiah  (4  Yes.  47)  the  Master  of  the  Rolls 
said :  "  When  this  cause  came  on  to  be  heard,  it  seemed  to  be 
the  opinion  of  the  plaintijBb,  who  filed  their  bill  to  compel  the 
defendant  Ann  Boss  to  relinquish  any  interest  she  might  have 
in  the  residue  of  the  personal  estate  of  her  natural  father,  that 
it  was  a  very  plain  relief  against  her.  The  only  question  arose 
apon  a  doubt,  whether  the  name  of  'Ann'  in  the  clause  of  sur- 
vivorship was  interposed  by  mere  mistake.  When  first  it  was 
opened,  I  was  very  much  inclined  to  think,  the  mistake  was  so 
apparent,  that  the  court  would  have  excluded  her ;  but  upon 
very  mature  consideration  of  this  will  I  think  I  should  do  too 
much  violence  to  the  words,  if  I  were  to  indulge  in  speculations 
whether  the  word  *Ann'  did  or  did  not  creep  into  the  will 
by  mere  mistake.  He  begins  by  giving  Ann  Boss  three  thou- 
sand pounds  sterling,  payable  at  the  age  of  twenty-one  or 
marriage ;  and  in  the  case  of  her  death  before  that  time  he  di- 
rects that  legacy  to  be  considered  as  part  of  the  residue  of  his 
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estate ;  so  that  it  is  taking  that  entn  oat  of  the  residue  to  fall 
into  it  again  in  that  event.  Then  subject  to  some  legacies 
and  annuities  he  gives  the  residue  among  his  other  children  ; 
and  then  comes  the  clause  of  survivorship ;  upon  which  it  is 
contended  that  the  words,  ^  put  share  or  shares,'  are  so  con- 
fined to  the  residue,  that  it  is  impossible  that  the  legacy  of 
Ann  Boss  can  be  included.  The  question  is :  Can  I  see  suf- 
ficient to  enable  me  to  declare,  that  demonstrably  and  incon- 
trovertibly  the  ndme  of  *  Ann'  crept  in  by  mere  mistake  I  I 
really  believe  it  was  so ;  but  I  dare  not,  as  a  judge,  take  upon 
myself  to  say  this  word  cannot  be  reconciled  with  the  rest 
of  the  will ;  and  I  always  understood,  that  where  there  is  a 
mistake  or  an  omission,  all  the  court  has  to  do  is  to  see 
whether  it  is  possible  to  reconcile  that  part  with  the  rest,  and 
whether  it  is  perfectly  clear,  upon  the  whole  scope  of  the  will, 
that  the  intention  cannot  stand  with  the  alleged  mistake  or 
omission." 

In  Howlcmd  v.  Union  Theological  Seminary  (1  Seld.  193)  it 
was  held,  that  introductory  words  in  a  will,  declaring  the 
general  intent  of  the  testator,  can  never  alter  the  sense  of  a 
positive  devise,  so  as  to  give  a  meaning  to  its  terms,  cor- 
responding with  the  intent  so  declared,  but  differing  from 
that  which  those  terms  plainly  express.  Where  the  words  of 
a  devise  are  obscure  or  ambiguous,  the  introductory  clause 
may  be  justly  invoked  to  aid,  perhaps  control,  their  interpre- 
tation, but  when  they  are  so  clear  and  explicit  as  to  admit  but 
one  interpretation,  that  must  be  followed,  and  the  declara- 
tion of  an  opposite  or  different  intent  be  wholly  disregarded. 
The  material  subject  of  a  devise,  when  clearly  defined,  can  no 
more  be  changed  than  the  interest  in  that  subject  which  the 
devise  purports  to  convey.  And  if  a  specific  devise  cannot  be 
thus  enlarged,  a  revocation  just  as  definite  and  specific,  upon 
which  the  devise  is  founded,  is  equally  exempt  from  alteration. 
Duer,  J.,  delivered  in  this  case  an  able  and  very  elaborate  opin- 
ion, in  which  many  authorities  are  cited  which  fully  sustain 
the  decision  of  the  court. 

In  the  will  which  we  are  considering,  in  the  first  clause  the 
testator  gave  his  wife  one-third  of  all  his  personal  property. 
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In  the  second  clause  he  gave  his  daughter,  Betsey  Ballenger, 
one  hundred  acres  of  land  on  which  he  resided.  He  then 
gave  to  his  daughter,  Florence  Nowlan,  ten  dollars ;  to  his 
daughter,  Jane,  and  her  daughter,  Martha,  one  dollar  each  ; 
^*and  the  rest  of  my  estate  personal,  to  be  divided  equally 
among  my  four  sons  and  the  the  children  of  my  daughter, 
Sebecca  Ballenger,  and  if  they  should  all  die  withoat  issue 
their  part  of  my  estate  is  to  be  divided  among  my  sons  and 
their  heirs  as  the  case  may  be."  In  the  codicil,  which  is  of 
coarse  a  part  of  the  will  and  in  its  construction  to  be  read  with 
it,  he  says :  ^'  Having  made  my  last  will  and  testament  of  my 
estate  real  and  personal,  on  the  26th  day  of  September,  1854, 
and  in  the  said  will  I  have  bequeathed  two-thirds  of  said  estate 
to  my  four  sons  and  the  three  children  of  my  daughter,  Bebec- 
ca  Ballenger ;  and  I  hereby  revoke  that  share  of  my  said  estate 
which  is  left  to  my  son,  Lanty  Graham,  and  after  all  my  just 
debts  are  paid  the  balance  to  be  divided  among  three  sons  and 
Rebecca's  children." 

To  give  this  will  the  construction  given  by  the  Circuit 
Court,  it  seems  to  us,  will  violate  every  principle  laid  down  in 
the  cases  which  we  have  cited.  There  is  no  necessity  to  sup- 
ply a  single  word.  The  words  used  in  their  natural  ordinary 
fiignification  only  make  the  will  to  operate  on  the  testator's  ^^r- 
^Gnal  property,  except  the  devise  of  a  hundred  acres  of  land  to 
the  testator's  daughter,  Betsey  Ballenger.  But,  it  is  said,  in 
the  codicil  he  recognizes  the  fact  that  he  had  disposed  of  aU 
bis  real  and  personal  property  by  his  will.  If  this  be  true,  as 
we  have  seen,  it  could  not  override  the  plain  import  of  the 
words  used  in  the  operative  clause  of  the  will.  But  effect  can 
be  given  to  the  expression  ^'  estate  real  and  personal "  used  by 
way  of  recital  in  the  codicil,  as  part  of  his  real  estate  was,  in 
fact,  disposed  of  by  the  will,  and  he  might  have  referred  to 
that  devise  of  the  one  hundred  acres  to  his  daughter  by  the  ex- 
pression ;  and  we  presume  he  did. 

There  is  another  recital  in  the  codicil,  which  shows  that 

he  did  not  consider  that  he  had  disposed  of  all  his  real  and 

personal  property.      If  so,  then  there  was  one-third  of  the 

real  estate  as  to  which   he   died  intestate.     In  said  will,  he 
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says  he  bequeathed  two-thirds  of  said  estate  to  hiB  four  sons, 
&c.,  to  whom  did  he  give  the  other  third  of  8aid  estate  ?  It 
is  answered,  to  his  wife.  But  the  first  clause  of  the  will 
limits  her,  in  the  most  unmistakable  language,  to  one-third 
^^  of  all  of  my  personal  property ^'^  and  the  use  of  what  land 
she  needs  that  may  be  in  the  possession  of  her  children  during 
her  life.  Then  it  is  clear,  that  the  testator  himself,  in  the 
codicil,  referred  to  the  two-thirds  of  the  estate,  the  other 
third  of  which  he  had  given  to  his  wife,  which  was  the  per- 
gonal estate. 

It  is  clear  to  my  mind,  that  according  to  the  well  settled 
roles  of  construction,  we  are  entirely  unauthorized  to  supply 
in  this  will  the  words  ^'  real  and  "  so  as  to  make  it  apply  to  aU 
the  rest  of  his  estate,  both  real  and  personal.  The  testator  died 
intestate  as  to  all  his  real  estate  except  the  one  hundred  acres 
which  he  devised  to  his  daughter,  Betsey  Ballenger.  The 
revocation  in  the  codicil  operated  to  exclude  Lanty  Graham 
from  any  interest  in  the  personal  property,  but  did  not  and 
could  not  affect  his  interest  in  the  real  estate,  as  to  which  his 
father  died  intestate. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 


LOOKHAI?  t?5.  SeILLY. 
[96  New  York,  64.] 

EXECXTTOBS  PUBOHASmO  ON  FOBEOLOSUBB  SALE. 

Ezccatora  may  bid  in  land  sold  noder  a  mortgage  held  by  them. 
The  title  is  rested  in  them,  and  distributees  or  beneficiaries  hare  no  estate  there- 
in, and  they  can  sell  without  any  express  authority  in  the  will. 
The  property  should  be  treated  and  accounted  for  as  personalty. 
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AcmoN  to  compel  specific  performance  of  a  contract 
Charles  JoneSj  for  appellant. 
Edmvmd  Coffin^  Jr.j  for  respondent, 

Rapalix),  J.  We  are  of  opinion  that  the  objection  taken 
by  the  defendant  to  the  title  of  the  plaintiff  to  the  real  es- 
tate agreed  to  be  conveyed,  is  not  well  founded.  The  prop- 
erty was  purchased  by  the  plaintiff  at  a  judicial  sale  under  a 
judgment  for  the  foreclosure  of  a  mortgage  held  by  him. 
The  fee  of  the  mortgaged  premises  was  at  the  time  of  that 
foreclosure  vested  in  Mrs.  Sarah  P.  Baynor,  executrix  of  Wil- 
liam H.  Baynor,  deceased,  subject  to  the  mortgage  held  by  the 
plaintiff.  In  foreclosing  his  mortgage,  the  plaintiff  made  Mrs. 
£aynor  a  party  defendant  individually  and  as  executrix,  but 
did  not  make  parties  all  the  beneficiaries  under  the  will  of 
Baynor,  and  the  omission  to  make  some  of  these  beneficia- 
ries parties  is  now  alleged  as  a  defect  in  the  plaintiff's  fore- 
closure. 

The  executrix,  Mrs.  Baynor,  obtained  title  to  the  premises 
by  purchasing  them  at  a  sale  under  the  foreclosure  of  a  second 
mortgage  on  the  same  premises,  which  was  held  by  Baynor 
at  the  time  of  his  death.  Baynor  then  had  no  title  to  the 
property,  and,  consequently,  no  title  thereto  was  derived  by 
his  executrix  under  his  will,  and  the  beneficiaries  therennder 
took  no  interest  in  the  property  at  the  time  of  the  testator's 
death.  The  only  claim  Baynor  had  was  his  mortgage,  which 
passed  as  personal  property  to  his  executrix. 

If  the  plaintiff  had  commenced  the  foreclosure  of  his  prior 
mortgage  while  the  executrix  of  Baynor  still  held  this  second 
mortgage,  she  certainly  would  have  been  the  only  party 
necessary  to  be  made  a  defendant  for  the  purpose  of  repre- 
senting the  interest  of  Baynor's  estate  in  the  mortgaged 
premises,  and  the  beneficiaries  under  the  will  of  Baynor 
would  not  have  been  necessary  or  proper  parties  to  such 
foreclosure. 

But  before  the  plaintiff  commenced  his  foreclosure  the  ex- 
ecutrix of  Baynor  foreclosed  her  second  mortgage,  and  for 
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the  protection  of  her  lien,  bid  in  the  property  at  the  sale  for 
a  Bum  less  than  snflScient  to  pa;  the  amount  due  on  the 
mortgage  and  took  a  deed  from  the  referee  to  herself,  sub- 
ject to  the  plaintiff's  mortgage,  in  which  deed  she  was  de- 
scribed as  executrix  of  and  trustee  under  the  will  of  William 
H.  Eaynor,  deceased.  The  title,  thus  acquired,  she  held  at  the 
time  of  the  foreclosure  by  the  plaintiff  of  his  mortgage. 

By  the  will  of  William  H.  Raynor  he  devised  his  residu- 
ary estate,  real  and  personal,  to  his  executrix  and  execntorB 
in  trust,  to  convert  the  same  into  money  and  invest  the  pro- 
ceeds and  apply  the  income  thereof  to  the  use  of  his  widow 
and  children  during  their  respective  lives,  in  certain  proportions 
specified  in  the  will,  with  remainders  over  to  their  issue  in  the 
principal.  The  widow  alone  qualified  as  executrix.  As  such 
executrix  and  individually  she  was  made  a  party  defendant  in 
the  plaintiff's  foreclosure,  and  the  executors  named  in  the  will 
were  also  made  parties,  as  well  as  the  cestuu  que  trustent,  the 
children  of  the  testator,  who  were  entitled  to  thd  income  of  the 
trust  estate  during  their  lives,  but  certain  grandchildren  of  £ay- 
nor,  then  living,  who  had  vested  remainders  limited  upon  the 
interests  of  their  parents,  were  not  made  parties,  and  their  omis- 
sion is  the  defect  alleged  by  the  defendant. 

The  court  at  Special  Term  decided  that  the  objection  made 
by  the  defendant  to  the  plaintiff's  title  was  not  tenable,  and 
rendered  judgment  in  favor  of  the  plaintiff.  This  judgment 
was  reversed  at  General  Term,  the  court  holding  that  all  the 
parties  interested  in  the  estate  of  William  H.  Raynor,  deceased, 
under  the  trusts  created  by  his  will  and  the  remainders  limited 
therein,  were  necessary  parties  to  the  foreclosure. 

This  decision  is  placed  upon  two  gi'ounds:  First,  it  is  said 
that  the  mortgage  held  by  the  testator  Eaynor  was  a  portion  of 
his  estate,  and  included  in  the  directions  contained  in  his  will, 
and  that  the  grandchildren  were  interested  in  it  in  remainder, 
the  same  as  they  were  in  other  portions  of  the  testator's  es- 
tate, and  consequently  necessary  parties  to  the  foreclosure  of 
the  prior  mortgage.  This  position  would  lead  to  the  conclu- 
sion that  if  the  mortgage  held  by  Raynor's  executrix  had  not 
been  foreclosed,  but  had  remained  in  her  hands  as  part  of  the 
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testator's  personal  estate  at  the  time  of  the  foreclosare  of 
plaintiff's  prior  mortgage,  all  persons  ultimately  interested  in 
the  estate  of  Baynor  were  necessary  parties  to  the  foreclosare. 
This  we  cannot  sustain.  The  legal  title  to  all  the  personal 
estate  of  a  testator  vests  by  law  in  his  executors,  who  represent 
the  interests  of  all  parties  concerned,  and  have  full  power  of 
disposition  over  it,  and  under  the  modem  law  in  respect  to 
mortgages,  according  to  which  the  mortgagee  takes  no  estate  in 
the  land  mortgaged,  the  lien  of  a  mortgage  held  by  execu- 
toiB  is  effectually  barred  by  the  foreclosure  of  a  prior  mortgage 
io  an  action  in  equity  to  which  the  executors  of  the  second 
mortgagee  are  parties.  (Calvert  on  Parties,  19,  20.)  The  lega- 
tees, creditors  or  other  persons  interested  in  the  estate  of  the 
deceased,  are  no  more  necessary  parties  to  such  an  action  than 
they  would  be  to  an  action  brought  by  the  executors  of  the 
deceased  party  to  foreclose  the  mortgage  held  by  them,  and  it 
cannot  matter  what  dispositions  are  made  by  the  will,  of  the 
personal  or  real  estate,  provided  the  particular  mortgage  has 
not  been  specifically   bequeathed  and  delivered  over  to  the 


But  it  is  said,  in  the  second  place,  that  by  the  sale  of  the 
land  to  the  executrix  under  the  foreclosure  of  the  second  mort- 
gage, and  the  conveyance  to  her  as  executrix  and  trustee  under 
the  will  of  the  testator,  the  land  became  subject  to  all  the  pro- 
Tigions  of  the  will,  and  under  those  provisions  estates  became 
vested  directly  in  the  testator's  grandchildren,  an  estate  in 
remainder  being  limited  to  them  upon  the  death  of  their 
parents. 

We  cannot  concur  in  this  view.  There  is  no  question  about 
the  general  rule  that  where  the  equity  of  redemption  has  been 
sold  or  devised,  and  become  divided  into  particular  estates  and 
remainders,  the  owners  of  these  estates  should  be  parties  to  an 
action  to  foredose  the  mortgage,  and  that  when  the  equity  of 
redemption  has  been  vested  in  trustees  for  the  benefit  of  others, 
the  oegtuis  que  irustentj  as  well  as  the  trustees,  should  be  par- 
ties. (Story's  Eq.  Plead.  §  193.)  But  the  trusts  here  referred 
to  are  express  trusts  under  which  the  cestui^  qt^  truMent  ac- 
quire equitable  estates  or  interests  directly  in  the  land,  as  land, 
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and  not  truBts  implied  by  law,  where  the  whole  legal  title  is  in 
one  person,  subject  only  to  a  liability  to  account  to  others  for 
the  value  of  the  property. 

It  may  happen  that  an  executor  or  administrator,  without 
authority,  invests  the  funds  of  the  decedent's  estate  in  land ;  or 
he  may  take  land  in  payment  of  a  debt  due  to  the  estate  which 
he  represents,  or  may  purchase  it  for  the  protection  of  the 
estate  at  an  execution  sale  under  a  judgment  belonging  to  the 
estate.  Under  such  circumstances  the  executor  or  adminiatra- 
tor  in  one  sense  holds  the  land  in  trust  for  the  persons  bene- 
ficially interested  in  the  estate,  and  can  be  compelled  to  account 
for  it.  But  if  the  land  is  subject  in  his  hands  to  a  prior  mort- 
gage, the  mortgagee  in  foreclosing  it  is  not  bound  to  make  the 
devisees  or  legatees  in  the  case  of  an  executor,  or  the  next  of 
kin  in  case  of  an  administrator,  or  the  creditors  of  the  deceafied 
in  either  case,  parties  to  the  foreclosure.  The  legal  title  to  the 
land  is  in  the  executor  or  administrator,  but  as  between  him  and 
the  legatees,  next  of  kin  and  creditors  of  the  deceased  party  it 
is  personal  estate,  and  he  holds  it  as  the  legal  representative  of 
the  deceased. 

In  all  the  cases  which  have  been  referred  to  on  the  part  of 
the  respondent  those  who  have  been  held  to  be  necessary  par- 
ties have  been  entitled  to  some  direct  estate  or  interest,  legal 
or  equitable,  in  the  land  as  land.  In  Nodme  v.  Qreenfidd 
(7  Paige,  644)  the  party  omitted  had  a  vested  estate  in  re- 
mainder in  the  land.  In  WiUiamnon  v.  Fidd  (2  Sandf.  Ch. 
563)  the  land  had  been  devised  by  the  testator  in  trust  for  his 
children  and  they  had  direct  equitable  estates  in  the  land  under 
an  express  trust.  All  the  other  authorities  cited  apply  to  cases 
of  that  description,  and  there  is  none  which  touches  a  case  like 
the  present.  Here  the  land  was  bid  in  and  purchased  by  the 
executrix  simply  for  the  purpose  of  protecting  the  estate  from 
loss  of  the  mortgage  debt  or  some  part  thereof.  It  was  not 
made  as  a  purchase  of  land  in  trust  for  the  children  or  grand- 
children under  a  power  contained  in  the  will,  for  there  was  no 
power  in  the  will  to  invest  in  land.  The  land  acquired  by  the 
executrix  did  not  come  under  the  same  rules  as  if  it  had 
been  the  property  of  the  testator  at  the  time  of  his  death.    In 
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that  case  the  executrix  would  have  had  no  title  except  such  as 
she  acquired  under  the  will  as  trustee,  and  those  entitled  in 
remainder  after  the  execution  of  the  trusts  created  by  the  will, 
would  have  had  vested  legal  estates  in  remainder  in  the  land, 
gflbject  to  be  defeated  only  by  the  execution  of  the  power  of 
sale  contained  in  the  will.  Li  the  present  case  the  effect  of 
the  conveyance  to  the  executrix  was  to  make  the  land  in  her 
hands  take  the  place  of  the  mortgage,  as  personal  estate ;  and 
she  was  liable  to  account  for  it  as  such.  The  conveyance  had 
the  same  effect  as  if  it  had  been  made  to  her  in  her  individual 
name.  She  had  full  power  of  disposition  of  the  property,  and 
although  she  was  liable  to  account  for  its  proceeds  to  those  in- 
terested in  the  estate,  and  in  that  sense  she  held  it  as  trustee, 
the  trust  under  which  she  held  it  was  one  created  by  law,  and 
not  by  the  will  of  the  testator.  That  will  never  operated  di- 
i^tly  upon  it.  It  did  not  belong  to  the  testator  when  the  will 
took  effect,  and  the  beneficiaries  under  the  will  never  acquired 
any  direct  estate  or  interest  whatever,  legal  or  equitable,  in 
the  property  as  land.  They  only  had  the  right  to  require  the 
executors  to  account  for  it  as  for  any  other  item  of  personal  es- 
tate in  her  hands  as  executrix.  The  entire  legal  title  was  vest- 
ed in  her  and  she  represented  the  equitable  interests  of  those 
vho  were  thus  entitled  to  call  her  to  account. 

That  land  bought  in  by  executors  on  a  foreclosure  of  a  mort- 
gage belonging  to  the  estate  is  to  be  treated  as  personal  prop- 
erty, which  the  executors  may  sell,  and  for  which  they  are 
aocountable  as  such,  has  been  frequently  decided,  and  it  is  im- 
material whether  the  deed  is  taken  in  the  names  of  the  execu- 
tors as  such  or  in  their  individual  names.  {Cla/tk  v.  Clarke  8 
Paige,  152 ;  Schoanmdker  v.  Van  Wyck^  31  Barb.  457 ;  Valen- 
tine V.  Bddm,  20  Hun,  587 ;  Cook  v.  Ryan,  29  Id.  249.)  In 
all  these  cases  land  thus  purchased  by  an  executor  or  adminis- 
trator is  regarded  as  a  substitute  for  the  mortgage  foreclosed, 
and  takes  its  place  for  all  purposes  as  between  the  executor  or 
administrator  and  the  parties  interested  in  the  estate.  It  is 
not  treated  as  land  belonging  to  the  testator.  His  heirs  or 
devisees  take  no  direct  interest  in  it  *  and  cannot  dispute  the 
title  of  a  purchaser  from  the  executor,  though  no  power  of 


200  AMERICAN  PROBATE  REPORTS. 

sale  be  contained  in  the  will.  The  heirs  of  an  intestate  cannot 
question  the  title  of  a  purchaser  from  his  administrator  who 
has  purchased  land  under  such  circumstances.  {Long  y. 
O'FaUon,  19  How.  [U.  S.]  116 ;  Williams  on  Executors,  p. 
650,  note  d.) 

The  fallacy  of  the  argument  on  the  part  of  the  defendant 
consists  in  assuming  that  the  property  became  subject  to  the 
trusts  and  estates  created  by  the  will.  As  to  real  estate  of 
which  the  testator  died  seized,  those  trusts  and  limitations  took 
effect  directly,  but  as  to  the  personal  estate  the  case  is  differ- 
ent. The  title  to  personalty  vests  in  the  executors,  as  such, 
by  operation  of  law^  and  their  title  as  executors  is  paramount 
to  that  as  trustees.  Trustees  can  take  personalty  only  through 
the  executors.  Trustees,  even  when  they  are  the  same  persons 
as  the  executors,  take  only  as  legatees.  (Ifewcomb  v.  WiUiamsy 
9  Mete.  525.)  The  interests  of  the  beneficiaries  under  the 
will  of  Raynor  never  attached  directly  to  the  property  now 
in  question.  They  never  had  any  interest  in  it  as  land.  It 
was  personalty  when  the  testator  died,  and  so  far  as  their 
rights  are  concerned  it  still  remained  personalty  in  the  hands 
of  the  executrix,  as  executrix,  when  the  plaintiff  foreclosed 
his  mortgage.  If  upon  a  sale  under  the  plaintiff's  mortgage 
there  had  been  a  surplus,  the  children  or  grandchildren  of 
Raynor  would  have  had  no  standing  in  court  at  any  time,  how- 
ever remote,  to  claim  any  part  of  such  surplus.  The  execu- 
tors or  administrators  of  Mr.  Raynor  were  the  only  parties 
who  could  intervene  for  that  purpose,  and  the  plaintiff's  fore- 
closure, to  which  they  were  parties,  by  barring  their  rights 
clearly  protected  the  purchaser,  under  that  foreclosure,  against 
the  claims  of  all  those  to  whom  the  executors  of  Raynor 
were  equitably  accountable  and  whose  rights  depended  upon 
theirs. 

The  order  of  the  General  Term  should  be  reversed,  and  the 
judgment  rendered  at  Special  Term  should  be  affirmed,  without 
costs  to  either  party. 

All  concur. 

Order  reversed,  and  judgment  affirmed. 
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Marshall  vs.  Oabsok. 

[88  New  Jersey  Equity,  2S0.1 
EXBOUTOB  PUBOHASINQ  AT  8ALK  OF  TESTATOb'b  PBOPERTT. 

Execoton  directed  to  sell  lands  to  pay  debts  cannot  become  pnrchaseft  at  sale  of 
■Qch  lands  under  an  ezecntion  against  the  testator. 

AonoN  to  declare  void  a  purchase  of  land  by  execators. 
P.  Z.  VborAees  and  8.  S.  Orey^  for  appellants. 
Bergen  &  Bergen^  for  respondents. 

KwApp,  J.  The  appellants,  the  defendants  below,  were 
executors  of  the  last  will  of  David  E.  Marshall,  deceased.  The 
testator,  at  his  death,  left  a  large  real  estate,  most,  if  not  all,  of 
which  was  to  some  extent  incumbered  by  mortgage,  and  there 
were  jodgments  recovered  against  him  in  his  lifetime,  to  the 
amount  of  about  $14,000,  upon  which  executions  had  issued 
and  were  in  the  hands  of  the  sheriff  at  the  time  of  his  death. 

Bj  his  will  he  empowered  and  directed  his  executors  to 
make  sale  of  so  much  and  such  parts  of  his  lands  as  they 
should  select  for  that  purpose,  as  would  be  sufficient  to  pay 
his  debts ;  and  also  devised  to  them  five-twentyfourths  of  what 
should  remain  after  paying  such  debts,  and  securing  an  an- 
nuity of  $400  to  his  wife  for  life,  to  be  held  by  said  executors 
iu  trust  for  his  son,  Charles  E.  Marshall,  for  his  life*  The  ex- 
ecutors failed  to  make  sale  of  any  lands  for  about  seven  months, 
or  to  pay  or  satisfy  said  executions,  when  a  tract  of  land  of 
about  three  hundred  and  eighty  acres,  consisting  of  several 
farms,  was  advertised  and  sold  by  the  sheriff,  at  public  sale, 
under  the  executions  in  his  hands ;  and  at  such  sale  the  appel- 
lants became  purchasers  for  their  own  benefit.  The  complain- 
ants and  respondents  here  were  unpaid  creditors  of  the  estate, 
who  had  filed  their  claims  under  oath  with  the  executors,  and 
their  claims  were  not  disputed.     Upon  the  advice  of  Vice- 
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Chancellor  Bird,  who  heard  the  cause  upon  bill,  answer,  and 
proofs,  the  appellants  were  decreed  to  hold  so  mach  of  the  said 
lands  purchased  by  them  as  remained  unsold  to  bona  fide  pur- 
chasers, in  trust  for  the  creditors  and  beneficiaries  of  the  estate, 
and  they  were  required  to  account  for  the  proceeds  of  such 
lands  as  they  had  sold  to  Txma  fide  purchasers,  together  with 
the  rents  and  profits  of  said  lands ;  for  expenditures  made  by 
them  on  account  of  said  lands,  credit  was  to  be  allowed.  The 
decree  thus  made  against  them  was  put  upon  the  ground  that 
by  the  will  which  appointed  them,  as  well  as  in  virtue  of  their 
general  duties  as  executors,  they  were  charged  with  trusts  in 
respect  to  said  lands  in  favor  of  devisees  and  creditors  with 
which  their  interests,  as  purchasers  in  their  individual  right, 
were  so  in  conflict,  that  they  were  precluded  from  buying  at 
the  sale  so  made,  and  holding  the  purchase  against  such  cred- 
itors and  devisees.  Other  grounds  for  invalidating  the  sale 
were  laid  in  the  bill,  upon  which  a  large  volume  of  testimony 
was  taken,  but  the  court  below  put  its  decision  upon  the  ground 
stated ;  and  the  argument  here  has  gone  mainly  on  the  correct- 
ness of  the  legal  rule  and  the  propriety  of  its  application  to 
this  case.  The  appellants  claim  that,  notwithstanding  their 
position  of  executors  under  the  will,  their  purchase  of  the  tes- 
tator's property  in  their  own  right  at  a  sale  under  executions 
against  him  in  his  lifetime,  or,  indeed,  at  any  time,  was  l^al 
and  proper ;  that,  as  executors,  they  were  chargeable  with  no 
duty  relative  to  the  testator's  lands  when  in  legal  custody,  or 
in  process  of  sale  to  satisfy  judgment  liens  thereon,  and  might 
bid  and  buy  such  property  as  might  any  stranger,  provided 
they  neither  procured,  promoted,  nor  encouraged  such  sale  to 
be  made ;  in  short,  that  in  bidding  successfully  at  the  sale, 
their  personal  interests  were  not  adverse  to  any  duty  or  trust 
which  they  held  toward  the  estate,  bat,  un  the  contrary,  ad- 
vanced rather  than  opposed  the  interests  of  the  estate  and  its 
creditors.  The  legal  doctrine  which  the  appellants  assert,  and 
must  maintain  in  support  of  their  present  claim,  if  they  hold 
trust  relations  to  this  property,  is,  that  a  trustee  is  incapaci- 
tated from  purchasing  trust  property  only  when  such  trustee  is 
directly  or  indirectly  the  vendor  of  such  property,  and  that  his 
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title  acquired  by  purchase  at  the  sale  of  such  property  by  an- 
other cannot  be  called  in  question  by  his  cestui  que  trust  ex- 
cept for  actual  fraud. 

The  rule  that  one  clothed  in  a  fiduciary  character  cannot 
cither  directly  or  indirectly  become  a  purchaser  of  the  trust 
property  at  his  own  sale  and  hold  such  property  against  the 
dissent  of  the  cestui  que  trust,  is  of  such  universal  prevalence 
and  BO  grounded  in  the  demands  of  public  policy,  that  no  one 
Tentures  to  question  its  existence,  or  seeks  now  to  overthrow 
it  Is  this  case  within  the  reason  and  force  of  this  rule  ?  In 
looking  at  the  many  cases  involving  consideration  of  this  doc- 
trine, a  sale  by  or  under  the  control  of  the  trustee,  is  not  al- 
ways present  as  a  feature  in  the  litigations  which  in  judicial 
judgment  have  called  for  the  application  of  the  salutary  prin- 
ciple which  the  rule  embodies.  Its  adoption  is  to  prevent,  as 
far  as  possible,  fraud  on  the  part  of  those  having  the  control  of 
trust  property,  and  to  protect,  to  the  largest  possible  extent, 
the  beneficiaries  of  such  trusts,  who,  without  this  safeguard, 
are  found  by  experience  to  be  grievously  exposed  to  the  hazard 
of  fraud  and  wrong-doing,  such  as  courts  find  difiicult,  if  not 
impossible,  to  redress.  The  necessity  of  placing  guards  around 
those  whose  interests  are  entrusted  to  the  agency  and  control 
of  others,  springs  out  of  the  weakness  and  infirmity  of  hu- 
man nature,  which  observation  and  experience  show  is  not 
proof  against  the  seductive  and  insidious  influence  of  selfish 
interest,  and  ought  not  to  be  put  to  the  temptation  to  acquire 
personal  gain  through  failure  in,  or  unfaithful  performance  of, 
fiduciary  obligations.  It  recognizes  the  difficulty,  if  not  im- 
possibility, of  tracing  actual  fraud  in  every  case,  and  the  fre- 
qnent  faUure  of  justice  and  success  of  wrong  that  must  be 
consequent  thereon,  and  it  attempts  to  apply  a  method  that 
will  remove  all  temptation  from  the  mind  of  the  trustee  to 
profit  by  infidelity  in  the  discharge  of  trust  duties  of  every 
sort,  and  which  will  remove  all  inducements  to  act  otherwise 
than  faithfully  toward  the  beneficiary,  by  utterly  refusing  to 
consider  the  question  of  good  or  bad  faith,  and  holding  the 
trustee  who  attempts  to  deal  with  the  trust  property  as  an 
individual,  to  all  the  chances  of  loss,  and  denying  to  him  all 
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possible  gain.  This  rule,  although  perhaps  most  freqaentlj 
found  applied  in  the  decided  cases  where  the  existing  fact 
is  a  sale  by  or  under  the  direction  of  a  trustee,  is  by  no  means 
limited  to  that  circumstance,  as  reference  to  decided  cases  will 
show. 

The  principle  stated  by  Ohancellor  Kent  is  expressed  in  the 
broad  and  comprehensive  terms  that  a  trustee  cannot  act  for 
his  own  benefit  on  a  subject  connected  with  the  trust,  and  he 
vindicates  it  by  his  usual  strength  of  reasoning,  fortified  by  a 
great  array  of  cases  of  recognized  authority  {Davoue  v.  Fan- 
ningj  2  Johns.  Oh.  252,  and  cases  cited) ;  and  while  in  that 
case  the  purchase  was  indirectly  by  the  trustees  who  sold,  the 
ground  upon  which  the  trust  was  decreed  as  continuing, 
must,  if  maintained  as  a  general  principle,  exclude  the  ex- 
ception which  the  appellants  here  seek  to  engraft  upon  it, 
for,  to  admit  it,  is,  I  think,  to  strike  down  the  principle  it- 
self. 

Ohancellor  Walworth,  in  Van  Eppa  v.  Vcm  JSpps  (9  Paige, 
237),  states  the  doctrine  in  this  wise :  ^^  The  rule  of  equity 
which  prohibits  purchases  by  parties  placed  in  a  situation  of 
trust  or  confidence  with  reference  to  the  subject  of  purchase, 
is  not  confined  to  trustees  or  others  who  hold  the  legal  title 
to  the  property  to  be  sold  ;  nor  is  it  confined  to  a  particular 
class  of  persons,  such  as  guardians,  trustees  or  solicitors.  Bat 
it  is  a  rule  which  applies  universally  to  all  who  come  within 
its  principle ;  which  principle  is,  that  no  party  can  be  per- 
mitted to  purchase  an  interest  in  property  and  hold  it  for 
his  own  benefit,  where  he  has  a  duty  to  perform  in  relation 
to  such  property  which  is  inconsistent  with  the  character 
of  a  purchaser  on  his  own  account  and  for  his  individual 
use." 

The  principle  was  applied  to  a  purchase  at  a  master's  sale 
on  foreclosure  by  one  who  held  a  junior  mortgage  in  trust  for 
others,  and  because  he  was  in  duty  bound  to  protect  the  inter- 
est of  the  cesiuis  que  ^/*<,  which  was  to  have  the  property  bring 
the  highest  price,  his  interests  as  a  purchaser  on  his  own  account 
were  antagonistic  to  theirs. 

In  Lyiie  v.  Beveridge  (58  N.  T.  592)  a  devisee  for  life  was 
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exeentor  under  the  will  of  his  father.  There  was  a  judgment 
outstanding  upon  which  executions  had  issued  in  the  lifetime 
of  the  testator.  The  executors,  with  piersonal  estate  in  hand, 
failed  to  pay  the  execution  claim,  and  the  devised  lands  were 
sold  by  the  sheriff  and  purchased  by  the  executor,  who  was  life- 
tenant.  The  devisees  of  the  remainder  in  fee,  on  the  death  of 
the  life-tenant,  were  held  entitled  to  the  lands  against  claim- 
ants by  devise  under  the  will  of  the  executor  so  purchasing  at 
sherifPs  sale,  that  court  holding  it  a  breach  of  duty  and  viola- 
tion of  the  fiduciary  relations  existing  between  the  executor  and 
the  heirs  and  devisees  of  the  testator  to  purchase  the  lands  for 
himself,  and  that  the  title  taken  at  sheriff's  sale  inured  to  the 
benefit  of  the  devisees  in  remainder.  The  court  there  says, 
that  a  trustee  or  one  charged  with  the  duty  of  protecting 
and  caring  for  property  as  executor,  trustee,  agent,  or  other- 
wise, cannot  deal  with  it,  or  become  the  purchaser  of  it,  for 
his  own  advantage  and  to  the  prejudice  of  cestui^  que  trusty 
heirs,  devisees,  or  principals.  The  principle  is  universal  and 
applies  to  all  persons  having  a  duty  to  perform  in  reference  to 
a  sale  inconsistent  with  the  character  of  purchaser. 

The  case  of  FuUm  v.  Whitney  (66  N.  Y.  648)  presents  an- 
other instance  where  the  rule  was  applied  to  a  trustee  purchas- 
ing indirectly  at  a  judicial  sale.  The  same  principle  will  be 
found  applied  in  the  following  cases :  Cdse  v.  CarrdU^  35  N. 
Y.  385 ;  Tiffany  v.  Vlark,  68  N.  Y.  632 ;  Bennett  v.  Austin, 
81  N.  T.  308;  Tarrey  v.  Bank  of  Orleans,  9  Paige,  649. 
in  the  well  known  case  of  Staats  v.  Bergen  (2  C.  E.  Gr.  297), 
in  this  State,  the  point  of  decision  was  whether  the  rule  was 
applicable  to  a  purchase  by  a  trostee  at  a  judicial  sale,  and  in 
the  able  opinion  of  Mr.  James  Wilson,  who  sat  as  master  to 
advise  with  Chancellor  Green,  it  was  held  that  upon  principle 
and  authority  it  applied  as  well  to  such  sales  as  to  those  made 
by  the  trustee  himself.  Many  of  the  authorities  are  collected 
in  that  opinion.  The  decree  in  that  case  was,  on  appeal  to 
this  court,  affirmed,  the  court  finding  no  difficulty  or  impedi- 
ment in  the  way  of  applying  the  principle  to  a  purchase  at  an 
official  sale. 

Chief  Justice  Beasley,  in  delivering  the  opinion  of  this 
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court,  UB68  this  language :  ^'  The  trustee  is  forbidden  to  pur^ 
chase,  because  his  interest  as  such  purchaser  is  opposed  to  the 
interest  of  his  cestui  ^tie  trusty  and  he  acts,  therefore,  under  a 
bias  in  his  own  favor.  Nor  does  this  rule  rest,  to  any  consid- 
erable extent,  in  the  fact  that  in  a  particular  line  of  cases  the 
trustee  has  peculiar  opportunities  for  the  practice  of  fraudulent 
acts  with  regard  to  the  property  in  his  charge.  The  rule,  to 
be  efficacious,  must  be  general,  and  the  law  implies,  therefore, 
that  in  all  cases  of  trusts  such  opportunities  may  exist,  and,  con- 
sequently, the  prohibition  is  universal,  that  he  may  not  do  any- 
thing which,  while  it  is  an  advantage  to  himself,  is,  or  may  be, 
a  loss  to  the  trust  estate.  So  jealous  is  the  law  upon  this  point 
that  a  trustee  may  not  put  himself  in  a  position  in  which  to  be 
honest  must  be  a  strain  upon  him."  He  further  adds :  ^^  I 
think,  upon  correct  principle,  a  trustee,  in  no  case,  nor  in  any 
crisis,  can  become  the  purchaser  of  property  when  the  fact 
of  his  making  such  purchase  has  a  tendency  to  promote  his 
own  interest  at  the  expense  of  his  cestui  que  truat.^^  What 
possible  difference  can  it  make,  in  reason  and  principle,  in  what 
manner  or  by  whom  the  sale  is  made  of  that  which  the  trustee 
holds,  when  his  duty  in  his  trust  relations  is  to  make  the 
property  bring  the  highest  price,  in  the  protection  of  the 
interests  of  the  ceetui  que  trust  t  His  duty  remains  the 
same ;  he  stands  concerned,  for  the  time  being,  as  would  be 
the  owner  of  the  property,  in  appeciating  it.  When  he  be- 
comes the  purchaser  and  exercises  the  conceded  privilege  of  a 
purchaser  to  acquire  at  the  lowest  price,  a  direct  conflict  be- 
tween fiduciary  and  personal  interests  arises.  This,  as  I  under- 
stand the  rule,  is  the  test  of  the  validity  of  such  a  purchase, 
and  not  the  indifferent  circumstance  that  the  sale  is  under 
the  conduct  of  himself  or  another.  To  apply  it  in  the  former 
case  and  exclude  it  in  the  latter  would  be  but  a  partial  remedy 
for  a  far-reaching  evil,  and  would  narrow  down  a  most  salutary 
general  principle  within  the  narrow  boundaries  of  a  technical 
rule. 

Neither  the  considerations  of  policy  upon  which  the  doc- 
trine has  its  foundation,  nor  the  well  adjudged  cases,  permit 
such  a  limitation.    The  point  is,  the  trustee  shall  not  become 
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ihepurehaser  of  the  trcBt  property.  Any  exception  engrafted 
npon  the  role  that  a  trostee  cannot  act  for  his  own  benefit  on  a 
sabjeet  connected  with  the  trnst,  against  the  will  or  assent  of 
the  cestui  que  trusty  will,  in  so  far,  be  to  abridge  its  usefnlness 
and  value. 

This  subject  has  been  a  fruitful  source  of  controversy  in 
the  courts  from  quite  early  times,  and,  as  might  be  expected, 
the  cases  are  not  at  one  on  the  question  of  the  right  of  the 
trnstee  to  purchase  trust  property  when  sold  by  another  than 
himself.  There  are  cases  to  be  found  apparently  supporting 
the  appellants'  view,  of  which  Fiak  v.  Sarber  (6  Watts  &  S. 
18)  and  Prevast  v.  Chratss  (Pet.  C.  C.  364)  are  examples. 
In  other  cases  are  found  dicta  to  the  same  effect.  These  cases 
the  appellants'  counsel  has  industriously  collected,  and  I  have 
endeavored  to  give  them  an  attentive  examination.  I  might, 
in  respect  to  this  case,  quote  the  language  of  Mr.  Justice 
Dixon,  in  Stewart  v.  Lehigh  Valley  R.  B.  Co.  (9  Vr.  505, 
523),  where  he  says,  speaking  of  this  subject,  that,  ^'It  has 
not  always  presented  itself  to  the  minds  of  judges  in  its  full 
scope.  At  times  they  have  been  seduced  into  listening  to 
suggestions  that  the  circumstances  of  the  special  case  showed 
the  absence  of  fraud  and  overreaching.  At  other  times 
they  have  intimated  that  the  cestui  que  trust  must  seek  his 
relief  in  equity,"  And  he  might  have  added  that  they  were 
not  always  agreed  as  to  what  constitutes  trust  relations.  And 
he  adds:  "But  the  strongest  intellects  have  enunciated  the 
rule  with  its  utmost  vigor  and  in  its  broadest  extent." 

But  the  cases  referred  to  by  counsel,  both  in  this  State 
and  elsewhere,  are  not  really  at  variance  with  the  views  ex- 
pressed— ^indeed,  they  admit  the  rule,  and  all  proceed  upon 
the  determination  of  the  court  that  the  purchaser  whose  title 
was  sustained,  was  clothed  with  no  fiduciary  character  in  the 
questioned  transaction.  So  concluding,  the  judgments  fol- 
lowing became  inevitable.  But  I  think  it  scarcely  requires 
argument  to  show  that  the  appellants  in  this  case  had  a  clear 
trust  relation  to  this  property.  They  voluntarily  accepted 
the  office  of  executors  under  a  will  which,  in  its  first  clause, 
empowered  and  directed  them  to  sell  as  much  of  his  real 
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estate  as  should  pay  all  of  the  testator's  debts,  at  such  times 
and  in  such  manner  as  they  should  jadge  for  the  best  in- 
terests of  the  estate,  and  to  make  conveyances  for  the  same* 
In  the  second  clause,  he  directed  an  annuity  to  be  paid  to  his 
wife  for  life,  in  heu  of  dower  in  all  his  lands,  and  put  upon  his 
executors  the  duty  of  selecting  upon  which  of  them  it  should 
be  secured.  If  it  should  be  conceded — and  I  should  be  un- 
willing to  make  such  concession — that,  as  executors,  they, 
under  the  law  empowering  them  to  seU  lands  for  the  payment 
of  debts  when  the  personalty  failed,  were  charged  with  no  duty 
with  respect  to  these  lands,  yet  here,  by  the  express  terms  of 
the  will,  such  duty  was  imposed. 

Again,  in  the  fifth  clause  of  the  will,  he  devises  to  his 
executors  five- twenty  fourths  of  his  lands  remaining  after  pay- 
ing his  debts  and  securing  the  annuity  to  his  wife,  in  trust 
for  his  son  Charles,  for  his  life.  He  further  authorizes  bis 
executors,  and  instructs  them,  to  rent  any  and  aU  of  his  estate, 
and,  with  the  moneys  received  therefrom,  to  pay  the  taxes, 
expenses  and  repairs.  It  thus  appears,  by  the  terms  of  this 
wiU,  that  these  executors  had  the  whole  of  this  estate  within 
their  power  of  administration.  It  was  their  dear  duty,  in  re- 
spect to  creditors,  to  pay  their  debts,  if  there  were  found 
sufficient  estate  with  which  to  pay.  If  the  personalty  failed, 
their  duty  was  to  sell  lands  until,  with  the  proceeds,  there 
was  sufficient  to  pay.  They  were  bound  to  use  their  best 
skill  and  judgment  in  the  provident  management  of  the 
property  whose  care,  for  the  time,  they  had  assumed ;  and  in 
the  interest  of  the  creditors  of  the  estate,  as  well  as  the 
beneficiaries  under  the  will,  they  were  called  upon  to  be 
zealous  in  the  effort  to  avoid  a  sacrifice  of  the  property  in 
any  manner.  If  debts  were  pressing,  and  threatened  slaughter 
of  the  estate  by  forced  sale,  their  duty  to  exercise  the  power 
given  by  the  will,  to  sell  lands  and  satisfy  debts,  became  more 
pressing.  Every  reasonable  effort  tp  avoid  a  sale  by  the  sher- 
iff was  required  of  them,  and  if  such  sale  became  inevitable,, 
while  they  were  not  bound  to  advance  their  own  money  for 
the  estate,  eitlier  in  paying  the  debt  directly  or  buying  the 
property  for  the  estate,  yet,  in  reason,  they  were  required  to 
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see  that  the  sale  was  fairly  conducted  according  to  law  ;  to  use 
leasonable  diligence  to  avoid  fraudulent,  unfair  dealing  in  the 
£ale ;  to  see  that  it  was  sold  for  the  best  price  that  could  be 
obtained  for  it ;  if  unfairly  sold,  or  at  a  great  sacrifice,  the 
fair  discharge  of  their  duty,  in  my  judgment,  required  that 
they  should  take  the  proper  steps  to  procure  a  re-sale.  All 
these  were  required  by  the  interests  of  the  creditors  and  de- 
visees under  the  will,  and  if  those  interests  were  to  be  pro- 
tected at  all,  the  executors  were  the  x>ersons  peculiarly  charge- 
able with  that  duty.  If  these  correctly  summarize  the 
requirements  of  their  office,  then  it  is  clearly  manifest  that 
their  interests  as  purchasers  of  this  property,  on  their  own  ac- 
count, were  directly  opposed  to  every  such  requirement.  If, 
because  of  judgments  against  the  testator,  they  could,  as  they 
chum,  fold  their  arms  and  withdraw  themselves  from  the  care 
of  these  lands,  the  estate  would  have  been  better  off  without 
BQch  representatives ;  interested  parties  could  not  be  misled 
by  relying  upon  them.  Although  they  say  they  did  make 
effort  to  stay  the  sale  and  accommodate  with  the  pressing 
creditors,  yet  the  sequel  strongly  presents  the  suspicion  that, 
daring  the  seven  months  of  apparent  inactivity,  they  were 
reposing  upon  the  prospect  of  advantages  such  as  they  here 
daim  as  their  right,  for  it  is  observable  that,  on  the  very  day 
when  they  took  their  title  from  the  sheriff,  they  were  enabled 
to  arrange  with  the  largest  judgment  creditor  by  new  mort- 
gages, securing  the  same  debt  upon  parts  of  the  land  con- 
veyed, to  set  apart  others  to  secure  the  annuity  to  the  widowj 
and  to  sell  for  cash  more  than  enough  to  pay  the  other 
judgment  debts.  Something  of  this  diligence  in  effort  ex- 
pended in  behalf  of  the  estate  would  have  obviated  all  neces- 
sity for  the  sale  at  which  they  became  the  purchasers,  and 
secured  the  creditors  at  large.  That  results  like  those  before 
Ti8  are  liable  or  likely  or  possible  to  happen  through  secret  de- 
sign of  trustees,  in  furtherance  of  private  ends,  is  the  strong 
ground  upon  which  this  protecting  doctrine  is  rooted. 

These  executors  were  charged  with  obligations  in  respect  to 
these  lands  with  which  their  interests  as  purchasers  on  their 
own  behalf  were  necessarily  in  collision.     The  creditors  have  a 
Vol.  IV,— 14 
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'right  that  their  purchase  shall  be  declared  in  the  exercise  of  a 
•continuing  trust,  their  application  therefor  being  within  a 
reasonable  time,  and  the  decree,  therefore,  in  the  court  below, 
^should  in  all  things  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


"An  -executor  may  not  become  the  purchaser  of  any  portion  of  tiie 

assets.— It  is  a  general  rule,  that  an  executor  cannot  be  allowed,  either 
Immediately  or  by  an  agent  or  trustee,  to  be  a  purchaser  from  himself  of 
^ny  part  of  the  assets,  but  shall  be  considered  to  the  utmost,  as  a  trust4^ 
ibr  the  persons  interested  in  the  estate,  and  shall  account  fully  and  exactly 
to  such  interested  persons,  for  any  adyantage  made  by  him  personally  out 
'of  such  a  purchase.  There  is  no  better  settled  rule  of  law  than  this,  and 
none  in  support  of  which  a  greater  array  of  authorities  might  be  mar- 
rshalled. 

^'One  of  the  most  firmly  established  rules,"  says  Lord  Eldon,  **is, 
'that  persons  dealing  as  trustees  and  executors,  must  put  their  own  inter- 
est entirely  out  of  the  question,  and  this  is  so  difficult  to  do  in  a  transac- 
tion in  which  they  are  dealing  with  themselves,  that  the  court  will  not 
inquire  whether  it  has  been  done  or  not,  but  at  once  says  that  sucfa  a 
transaction  cannot  stand."    Cook  v.  Collingbridge,  Jacob,  607. 

In  this  case,  a  sale  of  a  testator's  share  in  a  partnership,  and  the  prop- 
'erty  belonging  to  it,  made  by  the  executors  to  the  surviving  partners,  for 
ithe  purpose  of  being  resold  to  one  of  the  executors,  was  set  aside,  and  the 
•«state  held  entitled  to  the  testator*s  aliquot  part  of  the  subsequent  profits 
418  if  the  partnership  had  continued. 

When  an  executor  sells  to  himself,  it  is  the  better  rule  that  such  sales 
are  void.  Dwight  v.  Blackmar,  2  Mich.  880 ;  Chapman  v.  Comings,  43 
Yt.  16;  Hairs  Appeal,  40  Penn.  St.  400;  Clark  v.  Blackington,  110  Mass. 
'869;  Andrews  v.  Hobson,  23  Ala.  219;  Scott  v.  Gorton,  14  La.  115,  and 
.a  multitude  of  cases  collected  in  the  notes  to  Williams'  on  Executors,  650, 
-«88,  1842. 

"  It  is  contrary  to  every  sound  principle  of  equity,"  says  Chancellor 
Manning,  *^  to  allow  an  agent  who  is  authorized  to  sell  property  for  the 
.best  price  that  can  be  obtained  for  it,  to  become  the  purchaser  himself. 
It  is  immaterial  whether  the  sale  be  public  or  private;  whether  the  agent 
purchase  in  his  own  name  or  that  of  another, — the  object  is  to  secure 
£delity  on  the  part  of  the  agent  to  his  principal,  and  it  is  as  applicable  to 
ipublic  agents  as  others.^'  Ingerson  v.  Starkweather,  Walk.  846.  Again, 
to  the  same  point,  in  Church  v.  Marine  Insurance  Company,  1  Mason,  841, 
Mr.  Justice  Story  said :  *'  The  law  will  not  suffer  any  man  to  earn  a  profit, 
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or  expose  him  to  the  temptation  of  a  dereliction  of  his  duty,  by  allowing 
him  to  act  at  the  same  time  in  the  doable  capacity  of  agent  and  purchaser, 
d^er  at  a  pablic  or  private  sale.  The  case  then  stands  before  the  court 
as  if  there  were  no  sale ;  the  ownership  has  nerer  been  legally  divested." 
This  is  the  doctrine  declared  by  Chancellor  Kent,  in  Davone  t.  Fauning, 
9  Johns.  Ch.  268,  conceded  to  be  a  leading  authority ;  and  again  in  Tor- 
rey  y.  Bank  of  Orleans,  the  same  judge  said :  <'  It  is  a  settled  principle  of 
equity,  that  no  person  placed  in  a  situation  of  trust  or  confidence  in  refer- 
ence to  the  subject  of  the  sale,  can  be  the  purchaser  of  the  property  on 
his  own  account."    0  Puge,  640. 

That  these  sales  found  no  favor  in  the  English  Chancery  may  be  seen 
in  the  reply  of  Lord  Eldon,  in  Eg  parte  Bennett,  10  Ves.  384,  to  a  remark 
by  Lord  Rosslyn,  **  that  to  effect  the  sale  the  trustee  must  make  an  advan- 
tage," which  was  "the  principle  is  deeper,  viz.:  that  if  the  trustee  can 
hay  in  an  honest  case,  he  may,  in  a  case  haying  that  appearance,  but 
which  from  the  infirmity  of  human  testimony  may  be  grossly  otherwise.'* 

Finally  the  matter  is  well  illuminated  by  Strawbridge,  J.,  in  his  opinion 
in  the  case  of  Scott  v.  Qorton,  14  La.  110,  viz. :  "  The  argument  that  he 
<the  executor)  became  purchaser  by  bidding  higher  than  any  other,  and 
thas  did  him  (the  heir)  a  benefit  is  unsound.  '  When  to  prevent  fraud,  or 
from  any  other  motives  of  public  good,  the  law  declares  certain  acts  void, 
its  provisions  are  not  to  be  dispensed  with,  on  the  ground  that  the  par- 
Scalar  act  in  question  has  not  been  proved  fraudulent,'  etc.  The  provision 
in  question  is  not  only  for  the  protection  of  individual  interest,  but  to 
maintain  public  order  and  morality.  *Lead  us  not  into  temptation '  is  its 
basia.  It  boots  not  that  the  tutor  of  a  minor,  or  the  administrator  of  a 
saccession  is  the  highest  bidder,  for,  to  be  a  purchaser,  he  must  always  be 
this.  It  would  avail  nothing,  though  he  paid  double  the  acknowledged 
value.  His  purchase  is  against  public  order;  it  is  prohibited;  it  is  pro- 
nounced a  nullity,  and  all  persons  interested  may  oppose  it.'* 

Aline  of  cases  may,  however,  be  found  in  which  sales  of  this  nature  are 
held  to  be  merely  voidable,  and  not  yoid  absolutely.  Van  Dyke  v.  Johns»  1 
Del.  Chan.  93 ;  Worthy  v.  Johnson,  8  Ga.456 ;  Ives  y.  Ashley,  07  Mass.  198 ; 
Moflsehnan  t.  Ashleman,  10  Penn.  St  394;  Flanders  v.  Flanders,  23  Ga. 
^9;  Munn  t.  Burges,  70  111.  604;  Boyd  v.  Blankman,  29  Cal.  19;  Riddle 
v.Roll,  20  Ohio  St,  672;  Smith  v.  Drake,  23  N.  J.  Eq.  302;  Guerro  v. 
Ballerino,  48  Cal.  118;  Murphy  v.  Teter,  66  Ind.  646;  Froneberger  v. 
Lewis,  70  N.  C.  456. 

In  Van  Dyke  v.  Johns  (supra)  it  is  said:  **But  there  is  another  rule 
in  equity  relied  on  by  the  complainants,  that  is,  that  a  trustee  cannot  be 
the  purchaser  of  the  estate  of  which,  he  is  a  trustee,  and  that  this  is  a  gen- 
eral rule  of  public  policy  depending  not  upon  the  circumstances  of  the 
case,  but  upon  general  principles;  that,  however  honest  the  circum- 
stances of  any  individual  case  may  be,  the  general  interests  of  justice 
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reqaire  the  pnrchaae  to  be  ayoided  in  every  case.  Bnt,  notwitbttand- 
ing  the  extent  which  is  giyen  to  this  rale,  in  English  decisions,  it  i» 
not  there  the  rale  without  some  limitation.  In  Whelpdale  y.  Cookson, 
1  Yes.  Br.  9,  Lord  Hardwicke  said,  that  if  a  miyority  of  the  creditora 
agreed  to  allow  it,  that  is^  a  pnrchase  by  a  trastee  made  for  him  by 
another  person,  he  should  not  be  afitiid  to  make  the  precedent,  and  in 
Campbell  v.  Walker,  5  Yes.  Jr.  678,  the  master  of  the  rolls,  afterwards 
Lord  AWanley,  said:  '^that  any  trastee  purchasing  tnist  property  is 
liable  to  have  the  purchase  set  aside,  if  in  any  reasonable  time  the  ee$tui 
que  tnat  chooses  to  say  that  he  is  not  satisfied  with  it.  In  that  case  it 
was  referred  to  the  master  to  inquire  whether  it  was  for  the  benefit  of  the 
plaintiff  that  the  premises  should  be  resold.  Also,  in  Morse  y.  Royal,  12 
Yes.  Jr.  880,  a  purchase  made  by  a  trastee  was  established  under  circum 
stances,  so  that  the  proposition  is  not  uniyersally  trae  thai  at  all  times  and 
under  all  circumstances,  a  sale  made  by  a  trastee  to  himself  is  yoid,  and 
the  broad  rale  which  now  seems  to  preyail  in  England,  required  years  to 
bring  it  to  its  present  maturity." 

To  this  point  see,  also,  Williams  on  Executors,  650,  088,  184S^  and 
the  notes;  Sugden  on  Yendors,  801,  804,  800 ;  2  Sugden's  Y.  &  P.  (eighth 
Am.  ed.)  687,  note  a. 

In  jurisdictions  where  these  sales  are  merely  voidable  it  is  hdd,  that 
acquiescence  by  the  parties  in  interest  for  a  lapse  of  time,  will  operate  to 
yalidate  them  (Lyon  r:  Lyon,  8  Ired.  Bq.  201 ;  Brown  y.  Weaver,  28  Ga. 
877),  and  that  what  length  of  time  will  be  sufficient  to  produce  this  result 
must  depend  upon  circumstances,  but  that  the  heirs  must,  within  a  reason- 
able time,  take  steps  to  set  the  sale  aside,  in  order  to  its  invalidation. 
Green  v.  Sergeant,  28  Yt.  466;  Ives  v.  Ashley,  07  Mass.  108;  Flaadeia 
y.  Flanders,  28  6a.  240 ;  Musselman  v.  Ashleman,  10  Penn.  St.  8d4. 

It  is  clear  that  the  right  to  avoid  such  a  purchase,  as  between  truatee 
and  eettui  que  trtuty  belongs  alone  to  the  latter.  The  trastee  himself  will 
never  be  allowed  to  reconsider  his  purchase  by  setting  up  for  himself  the 
unlawful  nature  of  it     McClure  v.  Miller,  8  Hawks,  188. 

In  Louisiana  and  in  New  York,  and  in  many  other  Statea,  all  sales 
made  by  sheriffs  and  constables,  and  in  which  they  are  interested,  are 
declared  void  by  statute.  Scott  v.  Gorton,  14  La.  115 ;  Freeman  on  Yoid 
Judicial  Sales,  §  88. 
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HoPB  V8.  Wilkinson. 

[14  B.  J.  Lm,  21.] 
SUBSOOATION  07  LBGATEB  TO  OBSDIIOB. 

A  legatee  who  has  had  hit  legacy  abated  or  absorbed  in  payment  of  debts  stands 
in  the  place  of  the  creditor,  end  may  proceed  against  ondeyised  realty. 

Bill  to  marshal  assets. 

71  Z.  Dodd  and  O.  B.  Ouildj  for  complainants. 

JEaut  dk  Foggy  Diokinsan  <6  FraaeTy  and  SmiOi  <&  AUiion^ 
lor  defendants. 

Fbbsman,  J.  This  case  is  as  follows :  Micajah  Wilkinson 
died  in  Davidson  conntj,  in  1874,  possessed  of  a  large  estate. 
He  left  a  will  bj  which  he  gave  to  complainants  all  his  estate, 
both  real  and  personal,  but  it  was  attested  bj  only  one  witness, 
and  therefore  failed  to  be  effectual  to  carry  the  realty ;  as  to 
the  personalty,  however,  it  was  good. 

The  administrators  with  the  will  annexed  have  proceeded 
to  wind  np  the  estate,  and,  the  bill  charges,  have  collected 
$16,894,  with  a  large  amount  still  uncollected.  They  have  also 
disbursed  considerable  sums  in  expenses  of  administration — ^five 
or  six  thousand  dollars  or  more  having  been  applied  to  payment 
of  debts.  While  conceding  that  the  general  rule  is,  that  the 
personalty  is  primarily  liable  for  the  payment  of  debts,  it  is 
claimed  by  the  bill  that  where  there  is  no  devise  of  the  realty^ 
and  it  descends  to  the  heir,  the  personalty  being  given,  as  in 
this  case,  then  if  the  administrator  uses  the  personalty  in  pay- 
ment of  debts,  the  legatee  is  entitled  to  stand  in  the  place  of 
the  creditors  whose  debts  have  been  paid,  and  go  upon  the  un- 
divided realty  for  reimbursement  by  subrogation.  In  other 
words,  the  theory  of  the  bill  is,  that  the  ineffectually  devised 
realty  is  the  primary  fund  out  of  which  the  debts  should  be 
paid  in  preference  to  personalty  bequeathed,  as  has  been  done 
in  this  case,  and  that  the  personalty  having  been  applied  to  pay- 
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ment  of  debts,  the  legatee  is  entitled  to  be  reimbursed  to  this 
extent  by  charging  the  realty  descended  with  that  sum. 

The  will  of  Micajah  Wilkinson  is  as  follows :  '^  1  give  and 
bequeath  to  my  friends,  Blanche  Enight,  aged  about  thirteen 
years ;  Micajah  Enight,  aged  about  nine  years ;  Ida  Jane,  aged 
about  five  years ;  Sallie,  aged  about  four  years ;  Tom  Smiley, 
aged  about  one  year,  all  my  personal  and  real  estate  in  the 
counties  of  Robertson  and  Davidson,  and  all  other  property  of 
any  description,  both  real  and  personal,  bonds,  notes,  evidences 
of  debt ;  and  I  specially  desire  and  request  that  Elizabeth 
Enight  shall  have  out  of  my  estate  the  sum  of  two  hundred 
dollars  each  year,  over  and  above  all  other  claims  or  creditors. 
I  make  this  will  as  a  matter  of  justice  and  affection." 

A  demurrer  to  this  bill  was  sustained  by  the  chancellor,  on 
the  ground  that  the  will  did  not  provide  for  the  payment  of  the 
debts,  that  no  particular  fund  was  charged  with  their  payment, 
and  no  part  of  the  estate  exonerated,  and  no  intent  indicated  by 
the  testator  to  change  the  legal  order  of  appropriation  of  his 
assets  in  application  to  debts ;  therefore  the  personalty  was  the 
primary  fund  for  their  payment,  and  so  complainants  not  enti- 
tled to  relief.  The  referees,  however,  report  in  favor  of  a  re> 
versal  of  the  decree,  to  which  exceptions  are  filed  opening  the 
entire  case. 

That  the  personalty  as  a  general  rule  is  the  primary  fund  for 
payment  of  debts  at  common  law  is  beyond  question,  and  this 
rule  is  adopted,  if  not  emphasized,  in  our  State  by  an  act  of 
1827  (Thompson  &  Steger's  Code,  §  2267),  requiring  proof  of 
'^  exhaustion  of  the  personal  estate  in  the  payment  of  debts, 
before  the  real  assets  can  be  subject  to  unpaid  debts,  as  against 
the  heir."    This  is  all  clear. 

We  can  give  no  effect  whatever  to  the  ineffectual  attempt  to 
devise  the  realty  by  this  will,  by  way  of  learning  the  intention 
of  the  testator.  Such  an  effort  is  not  a  legal  expression  of  a 
purpose,  and  being  ineffectual  by  law,  must  go  for  nothing  in 
solving  the  question  for  decision.  {Hays  v.  Jackson^  6  Mass. 
166.) 

At  common  law  the  realty  was  only  chargeable  in  the  hands 
of  the  heir  with  special  debts.    But  under  our  system  all  debts 
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stand  in  equal  degree,  and  are  equally  a  charge  on  the  legal  or 
equitable  assets  of  an  intestate  or  testator — the  principle,  how- 
erer,  being  still  adhered  to  rigidly  that  the  personalty  is  the 
primary  land  for  this  purpose — the  laud  only  to  be  reached  in 
the  hands  of  the  heir,  in  a  proceeding  under  the  act  of  182T 
(Code,  §  5,  cited)  or  by  8ci.fa.^  in  either  of  which  modes,  how- 
ever, the  heir  is  to  be  made  party,  with  the  right  to  show  the? 
personalty  has  not  been  exhausted,  and  to  insist  on  its  appro- 
priation in  exoneration  of  his  estate,  if  he  can  do  so. 

In  case  there  be  a  will,  the  same  rule  prevails,  and  the  cred* 
iter  is  entitled  to  enforce  his  debt  against  the  personalty  at  law 
in  the  hands  of  the  representative,  regardless  of  the  provisions 
of  the  will,  if  by  any  process  he  can  reach  it.  So  that,  under 
a  judgment  and  execution  in  this  case,  a  creditor  could  have  ap- 
propriated the  entire  personalty  to  the  payment  of  his  debt,, 
and  the  administrator  would  have  been  powerless  to  prevent* 
The  debts  then  have  been  properly  paid  by  the  administrators 
in  this  case,  as  between  them  and  the  creditor.  The  question  is 
whether  there  is  an  equity,  by  reason  of  such  payment,  as  be- 
tween the  legatees  and  the  heir,  by  which  the  former,  whose 
legacies  or  bequests  have  been  thus  lessened,  to  have  reimburse- 
ment out  of  the  realty  descended. 

In  the  will  before  us,  there  is  no  exoneration  of  the  person- 
alty in  terms  from  payment  of  d^bts,  nor  is  any  other  fund 
charged  with  them.  It  is  simply  the  case  of  a  general  bequest 
of  the  entire  personalty  to  the  parties  named  as  the  special  ob- 
jects of  the  testator's  bounty,  while  the  land  descends  to  the 
heir,  without  any  legal  intention  expressed  in  reference  to  it. 

Courts  of  equity  have  established  certain  rules  for  marshal- 
ing the  assets,  and  for  their  appropriation,  by  which  the  equi- 
ticB  of  parties  are  substantially  met.  The  general  principle 
that  underlies  these  is  that  the  assets  shall  be  so  appropriated 
that  every  claimant  shall  be  satisfied,  as  far  as  such  assets  can, 
by  any  arrangement  consistent  with  their  respective  claims,  be 
applied  in  satisfaction  thereof.  (Story's  Eq.  J.  §  561,  vol.  I.) 
If,  for  instance,  a  specialty  creditor,  whose  debt  in  England  was 
a  lien  on  the  real  estate,  receive  satisfaction  out  of  the  person- 
alty, a  simple  contract  creditor,  who  had  no  daim,  except  om 
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the  personal  aesets,  shall,  in  equity,  stand  in  the  place  of  the 
specialty  creditor  as  against  the  real  estate  so  far  as  the  latter 
has  exhausted  the  personal  assets  in  payment  of  his  debts,  and 
no  fui*ther ;  and  this  because  the  specialty  creditor  could  go 
against  both  personal  and  real  estate,  or  against  either  of  them. 
^'  His  choice  to  defeat  the  simple  contract  creditor,  when  he 
might  have  satisfied  his  debt  out  of  the  realty,  is  the  basis  of 
this  equity."    (Story's  Eq.  J.  §  562,  vol.  I.) 

^^  In  general,  legatees  are  entitled,"  says  Judge  Story,  ^'  to 
the  same  equities  where  the  personal  estate  is  exhausted  by 
specialty  creditors,  for  they  would  otherwise  be  without  the 
means  of  receiving  the  bounty  of  the  testator.  They  are, 
therefore,  entitled  to  stand  in  the  place  of  specialty  creditors 
against  real  assets  descended  to  the  heir — so  they  are  permitted, 
in  like  manner,  to  stand  in  the  place  of  a  mortgagee  who  has 
exhausted  the  personal  estate  in  paying  his  mortgage.  But 
their  equity  will  not  prevail  against  a  devisee  of  the  real  estate 
not  mortgaged,  for  he  also  takes  by  the  bounty  of  the  testator; 
and  between  persons  equally  taking  by  the  bounty  of  the  tes- 
tator, equity  will  not  interfere,  unless  the  testator  has  dearly 
shown  some  ground  of  preference  or  priority  of  the  one  over 
the  other."  (Story's  Eq.  J.  665.)  The  principle  underlying 
this  is,  that  the  bounty  of  the  testator  raises  an  equity  in  favor 
of  a  legatee  that  ought  not  to  be  defeated. 

So,  the  bounty  of  the  testator  entitles  a  legatee  to  marshal 
the  assets,  and  the  choice  of  the  creditors  to  proceed  against 
the  personal  estate  instead  of  the  real  estate  descended,  shall 
not  preclude  the  payment  of  the  legacy.  (Wait's  Act.  &  Def. 
vol.  I,  868,  for  which  is  cited  Post  v.  MadkaU,  8  Bland,  486  ; 
McUa/n  v.  Griffin,  8  Paige,  402  ;  Bobards  v.  WoHham^  2  Dev. 
Ilk}.  178,  and  other  cases.) 

This  is  the  principle  of  the  case  of  Aleooander  v.  Miller  (7 
Heis.  77).  Judge  Deaderick  says,  quoting  from  Story's  Eq. 
Jur.  note  5 :  **  If  there  be  no  devise  of  the  real  estate,  but  it 
descends,  if  the  creditor  exhaust  the  personalty,  then  as  agaiDBt 
the  heir  the  legatees  may  stand  in  the  place  of  the  creditor, 
and  come  upon  the  real  estate  which  has  descended."  Further 
it  is  said,  it  is  held  that  the  mere  bounty  of  the  testator  enables 
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the  legatee  to  call  for  this  species  of  marshaling ;  and  so  it  was 
held  in  that  case,  irrespective  of  the  question  whether  the  lega- 
cies were  specific  or  general,  that  the  legatee  had  the  right  to 
go  on  real  estate  descended  in  the  hands  of  the  heir,  where  his 
l^ac  J  had  been  taken  to  pay  debts. 

llie  principle  we  think  is  sonnd,  notwithstanding  there  be 
an  uncertainty  of  decision  on  the  question.  The  testator  has, 
in  the  exercise  of  his  legal  right,  given  his  personalty  to  a 
chosen  object  of  his  bounty.  This  gift  is  defeated  by  claims 
of  creditors.  Why  should  parties  who  take  the  realty  by  de* 
scent  hold  it  free  from  debt,  and  thereby  practically  defeat  the 
will  of  the  testator ! 

The  principle  approved  in  the  above  case  ^^  that  every  will 
ought  to  be  read,  as  in  effect  embodying  the  declaration  by  the 
testator  that  the  payment  of  his  debts  shall  be,  as  far  as  possi- 
ble, so  arranged  as  not  to  disappoint  any  of  the  gifts  made  by 
it,  unless  the  instrument  discloses  a  different  intention,"  is 
sound,  and  covers  the  question  under  consideration. 

The  question  simply  in  such  a  case  is,  whether  the  gift  of 
the  testator  is  a  legal  and  meritorious  right,  that  should  be  pro- 
tected, above  the  right  of  the  mere  heir  on  which  the  law  casts 
the  estate.    We  think  the  former  the  higher  claim. 

The  principle  cited  from  Story,  that  as  between  legatees  and 
devisees  under  the  same  will,  both  being  equally  the  object  of 
the  testator's  bounty,  there  will  be  no  marshaling,  implies  and 
rests  on  the  proposition  that  the  bounty  of  the  testator  raises  an 
equity,  and  where  it  is  shown  equally  as  to  both  realty  and  per- 
sonalty, the  equities  are  equal,  one  counterbalancing  the  other. 
It  is  equally  implied,  that  if  there  is  a  bequest,  and  no  counter- 
balancing equity  in  the  way  of  devise  of  the  land,  that  the  be- 
quest itself  would  raise  an  equity  superior  in  the  legatee  to  the 
right  of  the  mere  heir. 

So,  in  stating  the  doctrine  on  this  subject,  Mr.  Pomeroy 
(voL  III,  Eq.  Jut.  §  1135)  says :  "  Property  andispoeed  of  by  the 
will  is  primarily  liable  to  debts,  in  preference  to  that  which  is 
expressly  hequeaihed  or  devised."  We  need  but  add,  this 
equity  is  marked  out  in  all  ordinary  cases  by  subrogation,  that 
18,  not  by  postponing  the  creditor  in  payment  of  his  debt,  but 
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by  allowing  the  legatee  who  has  had  his  legacy  abated  or  ab- 
sorbed in  payment  of  debts,  to  stand  in  the  place  of  the  cred- 
itor as  to  undevised  realty.  (See  Pom.  Eq.  p.  75,  vol.  Ill,  note 
6.)  This  is  in  accord  with  the  case  of  Alexander,  and  we  think 
is  a  sound  equity  as  between  the  legatees  and  heirs.  The  re- 
sult is,  the  decree  below  is  reversed,  the  report  of  referees  ap- 
proved, and  the  case  will  be  remanded  for  further  proceedings. 


BYERS   V8.  Hoppb. 

[61  Maryland,  206.] 

Will  in  form  of  a  letter. 

A  writing  by  deceased,  oyer  bis  Bignatare,  on  tbe  back  of  a  bnainesa  letter,  end- 
ing "  and,  Ann.  after  my  deatb  yon  are  to  bave  forty  thousand  dollars ;  ibis 
yon  are  to  bave,  will  or  no  will ;  take  care  of  this  nntU  my  death,"  oonstitateB 
a  valid  will  of  personalty. 

AonoN  for  the  construction  of  a  will. 

William  P.  MavUlyy  for  appellantB, 

Charles  B.  Roberts  and  Charles  MarahaUy  for  appellees. 

Miller,  J.  By  the  decision  on  the  former  appeal  in  this 
case,  reported  in  60  Md.  381,  it  was  conclusively  settled  that 
the  paper  writing  propounded  as  his  will  or  testament  UHia 
written  and  signed  by  Mr.  Hoppe,  the  alleged  testator.  But 
by  that  appeal  the  question  whether  this  paper  was  testament- 
an/  in  its  charaoter  was  not  presented  and,  therefore, .  not  de- 
cided. Further  proceedings  in  the  case  were  then  taken,  and, 
upon  petition  of  the  caveators,  and  against  the  protest  of  the 
caveatees,  the  Orphans'  Court  ordered  three  other  issues  to  be 
transmitted  for  trial  by  a  jury.  From  that  order  the  present 
appeal  has  been  taken  by  the  caveatees.  The  issues  are  in  sub- 
stance as  follows : 
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let.  Was  this  paper  writing  the  complete  and  final  last 
will  and  testament  of  the  said  Hoppe,  and  did  he  make  and 
execute  it  as  and  for  a  last  will  and  testament,  and  with 
the  intention  that  the  same  should  operate  and  take  effect  as 
Endb! 

2d.  If  at  the  time  he  wrote  this  paper  he  did  not  intend  it 
to  operate  as  a  last  will  or  testament,  did  he  subsequently 
letxygnize  and  adopt  it  as  his  last  will  and  testament  in  its  pres- 
ent shape  ? 

3d.  Is  the  said  paper  writing  the  last  wiU  and  testament  of 
the  said  John  Henry  Hoppe! 

In  view  of  what  has  already  been  determined  in  regard  to 
this  paper,  the  appeal  fr^  the  order  granting  these  issues  pre- 
sentB  in  fact  but  one  question,  and  that  is,  whether  its  testa- 
mentary character  is  to  be  decided  by  the  court  upon  an  inspec- 
tion of  the  paper  itself,  and  the  interpretation  to  be  placed 
upon  the  language  it  contains,  or  by  a  jury,  upon  proof  to  be 
submitted  to  them  f  That  the  paper  in  question  was  written 
and  signed  by  Mr.  Hoppe  on  the  9th  of  January,  1875  ;  that  it 
waB  80  written  to  and  for  Mrs.  Eliza  Ann  Byers,  on  one  side  of  a 
half  sheet  of  paper,  on  the  other  side  of  which  he  had  written 
a  business  letter  to  John  O.  Byers  and  the  said  Eliza  Ann 
Byers,  his  wife ;  that  this  letter  was  mailed  by  him  to  the 
said  John  Q.  Byers  on  the  11th  of  January,  1875 ;  that  it  was 
received  by  the  said  Byers  and  wife,  and  preserved  by  them, 
or  by  the  wife,  until  after  the  death  of  Mr.  Hoppe,  in  Jan- 
uary, 1881,  and  was  then  offered  and  propounded  as  his  will 
by  Mrs.  Byers,  are  facts  about  which  legal  controversy  can 
no  longer  exist.  The  business  letter  and  the  writing  in  con- 
troversy are  both  set  out  in  the  report  of  the  decision  on  the 
former  appeal.  We  give  here  only  the  latter,  which  is  as 
follows : 

"  Ann,  don't  worry  yourself  about  thjs  matter,  as  you  see 
you  are  almost  cut  out  on  every  side,  by  your  father  and  your 
mother,  but  you  have  been  a  faithful  daughter  to  me,  and 
have  obeyed  me,  and  you  have  seen  a  great  deal  of  trouble; 
don't  worry  yourself,  but  take  things  easy  and  do  the  best  you 
can  for  the  present :    1  have  prospered   and  have  accumu- 
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lated  a  great of  money  together,  and  I  intend  to  do 

what  I  pleaee  with  it ;  and  Ann  after  my  death  you  are  to 
have  forty  thousand  dollars ;  this  yon  are  to  have,  will  or  no 
will ;  take  care  of  this  until  my  death ;  Ann  keep  this  to  your- 
self. 

^^J.    HSNRT  HOPPE. 

«  To  Eliza  Ann  Byera:' 

In  our  opinion  these  condnding  sentences :  '^  And  Ann, 
after  my  dearth  you  are  to  have  forty  thousand  dollars ;  thia 
you  are  to  have,  will  or  no  will  /  take  care  of  this  until  my 
deatli^^  accompanied  with  the  direction,  ^^To  £liza  Ann 
Byers,''  evince  just  as  effectually,  in  legal  contemplation,  that 
the  writer  wrote  them  a/nimo  testandi,  as  if  he  had  said  in 
terms,  *'  I  hereby  will  and  bequeath  to  Eliza  Ann  Byers  forty 
thousand  dollars,  to  be  paid  to  her  at  my  death  out  of  my  per- 
sonal estate.''  There  is  nothing  to  indicate  that  he  intended  to 
make  this  beqaest  by  a  will  to  be  thereafter  executed,  and  that 
it  was  not  to  take  effect  unless  such  a  will  was  made.  The 
plain  terms  are :  "  You  are  to  have  forty  thousand  dollars 
after  my  death,"  not  by  a  will  which  I  intend  to  make  giving 
you  that  sum,  but  "  you  are  to  have  it  will  or  no  will ; "  and 
he  then  directs  her  to  ^^  take  care  of  this  until  my  death,"  that 
is,  to  keep  this  writing  as  the  instrument  which  makes  and 
evidences  the  gift.  It  is  also  an  instrument  complete  on  its 
face,  and  being  written  and  signed  by  the  testator,  it  possesses 
all  the  requisites  of  a  valid  will  of  personal  property.  There 
is  nothing  incomplete  or  unfinished  about  it.  It  exhibits  no  un- 
completed formality  which  the  testator  may  have  supposed 
was  essential  to  its  validity.  No  blanks  are  left  as  to  the 
amount  intended  to  be  given,  or  the  party  intended  to  be 
benefited,  nor  does  it  contain  a  clause  appointing  an  executor 
with  a  blank  left  for  the  name,  or  an  attestation  clause  without 
witnesses,  or  any  similar  imperfection.  It  is  not  necessary  to 
the  validity  of  a  will  that  it  should  contain  the  appointment  of 
an  executor,  or  that  it  should  dispose  of  all  the  testator's  es- 
tate, real  or  personal,  nor  does  the  omission  to  make  such  ap- 
pointment, or  the  failure  to  dispose  of  the  entire  estate,  afford 
any  evidence  whatever  of  an  absence  of  the  animus  testandi^ 
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where  the  instrument  is  complete  on  its  face,  and  professes  in 
direct  and  explicit  terms  to  dispose  of  only  a  part  of  the  tes- 
tator's property.    If,  then,  this  paper  is  thus  complete  on  its 
face,  and  the  animtts  teetandi  thus  appears  from  the  language 
it  contains,  how  can  parol  evidence  be  admissible  before  either 
a  court  or  a  jury  in  order  to  determine  whether  it  was  written 
as  and  for  a  last  will  or  testament,  and  with  the  intention 
that  it  should  operate  and  take  effect  as  such !    It  is  not  al- 
leged or  su^ested  that  it  is  a  sham,  or  the  offspring  of  a  jest^ 
or  the  result  of  a  mere  contrivance  to  effect  some  collateral  ob- 
ject, and  never  seriously  intended  as  a  disposition  of  property, 
as  was  the  case  in  Zeater  et  al.  v.  Smith  et  (d,  (3  Swabey  & 
Tristram,  282),  or  that  it  was  written  by  Mr.  Hoppe  as  a  speci- 
men of  how  short  a  will  he  could  write,  as  was  done  in  the 
case  of  Nichda  v.  NiehoU  (2  Phillimore,  180).    Again,  if  the 
instroment  is  such  as  we  have   pronounced  it  to  be,  it  is 
plain  that  parol  declarations  of  the  testator  (if  he  ever  made 
them)  that  he  never  intended  it  should  operate  as  a  will,  or 
that  he  intended  to  make  a  will   giving  all  his  property  to 
other  parties,  could  not  be  availed  t>f  by  the  caveators,  be- 
cause our  atatate  law  declares  that  ^^  No  will  in  writing,  con- 
cerning any  goods  or  chattels,  or  personal  estate,  shall  be 
repealed,  nor  shall  any  clause,  devise,  or  bequest  therein  be 
altered  or  changed  by  word  of  month  only,  except  the  same  be 
in  the  lifetime  of  the  testator  committed  to  writing,  and  after 
the  writing  thereof  read  unto  the  testator  and  allowed  by  him, 
and  proved  to  be  so  done  by  three  witnesses  at  the  least." 
(Code,  Art.  93,  Sec.  303.)     In  all  the  reported  decisions  of 
this  court  bearing  upon  this  subject,  the  alleged  wills,  differing 
widely  in  that  respect  from  the  instrument  now  before  us, 
appeared  in  an  imperfect  and  unfinished  state ;  and  in  every 
one  of  them  where  parol  declarations  of  the  decedent  were 
resorted  to  and  admitted,  it  was  for  the  purpose  of  ascertaining 
whether  he  intended  it  should  operate  as  a  will  in  the  shape  in 
which  it  was. 

In  TUghman  et  al.  v.  Stevxirt  et  al.  (4  H.  &  J.  156),  the 
paper  contained  blanks  for  the  names  of  legatees  as  well  as  for 
its  date.    It  was  not  signed,  though  it  had  been  written  by  the 
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alleged  testator.  It  professed  to  dispose  of  real  as  well  as 
*  personal  property,  and  there  was  an  attestation  danse  without 
witnesses.  The  effort  was  to  set  it  up  as  a  will  of  personalty, 
and  the  declarations  of  the  decedent  were  admitted,  bat  a 
majority  of  the  judges  held  the  evidence  to  be  insufficient,  and 
reversed  the  order  of  the  Orphans'  Court  admitting  it  to 
probate.  In  the  opinion  of  Martin,  J.,  one  of  the  majority,  it 
was  said  that  to  constitute  a  good  wiU  of  personal  property 
^^  the  paper  must  either  be  complete  on  ths  face  of  it,  or  must 
be  supported  by  parol  evidence.  It  mast  appear  from  dream- 
stances,  or  the  declarations  of  the  deceas^,  that  it  was  in- 
tended to  operate  as  his  will  in  its  imperfect  and  unfinished 
state.  IfUhe  complete  on  the  face  ofUjit  requires  no  adven- 
titious aid;  it  is  full  evidence  in  itself  of  the  intention  of  the 
testator.  But  if  incomplete  and  unfinished,  and  other  acts  are 
evidently  required  and  intended  to  he  done  to  give  it  full  aa- 
thenticityand  completion,  in  my  opinion,  it  cannot  be  received 
as  a  will  even  of  personal  property,  unless  evidence  is  produced 
to  satisfy  the  court  that  it  was  intended  to  operate  as  such,  in 
its  imperfect  and  unfinished  state.  This,  I  conceive,  is  not,  as 
was  suggested  by  counsel,  a  new  doctrine,  but  has  been  recog- 
nized and  acknowledged  from  the  time  of  Swinburne  to  the 
present  day."  The  law  as  thas  stated  has  been  approved  and 
reiterated  in  every  subsequent  case  in  which  the  same  or  a  sim- 
ilar question  has  arisen. 

Boofter  v.  Rogers  (9  Gill,  44)  was  tried  before  a  jury  upon 
issnes,  and  the  paper  consisted  of  instructions  or  memoranda 
written  by  the  deceased  to  enable  his  scrivener  to  prepare  his 
will.  It  was  held  that  such  a  paper  might  be  made  a  will  by 
subsequent  adoption,  or,  if  the  more  formal  will  was  left  unfin- 
ished by  reason  of  any  act  which  the  law  pronounces  to  be  the 
act  of  God,  provided  there  was  a  continuance  of  the  intention 
down  to  the  time  such  act  intervened ;  and  it  was  for  the  pur- 
pose of  determining  these  qnestions  that  the  declarations  of  the 
deceased  were  put  in  evidence. 

In  Plater  v.  Oroome  (3  Md.  134)  the  paper  was  a  codicil 
disposing  of  both  real  and  personal  property.  It  contained 
the  nsual  attestation  clause,  but  there  were  no  witnesses,  and 
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it  was  not  Bigned,  nor  were  the  blanks  for  the  date  filled  up. 
The  alleged  will  in  Barnes  v.  Syester  (14  Md.  507)  was  of  like 
purport,  and  contained  the  same  defects,  except  that  it  was 
fflgned  as  well  as  written  by  the  deceased.  In  that  case  the 
declarations  of  the  deceased  were  admitted  and  used,  bot  the 
court,  in  a  very  able  opinion  delivered  by  Tnck,  J.,  in  which 
the  English  as  well  as  the  Maryland  decisions  are  reviewedy 
held  that  the  evidence  was  not  sufficient  to  overcome  the  pre- 
sumption arising  from  the  imperfect  condition  of  the  paper 
that  the  deceased  intended  to  do  some  further  act  to  complete 
it,  or  to  show  that  she  was  prevented  from  finishing  it  by  the 
act  of  God. 

In  Harris  v.  Pt^j  Adm^rj  dko.  (39  Md.  635),  the  only  de- 
fect consisted  of  blanks  as  to  the'  amounts  to  be  given  to  three 
named  legatees.  In  other  respects  the  instrument  was,  on  its 
face,  a  good  will  of  personalty,  and  the  court  held  that  the  dec- 
larations of  the  deceased,  with  the  other  evidence  in  the  case, 
dearly  showed  that  he  intended  the  paper  as  it  stood  to  operate 
as  his  will. 

Mason  et  al.  v.  Poulsatij  AdnCr^  <&c.  (40  Md.  355),  was  an- 
other case  tried  before  a  jury  on  issues.  The  reporter  has 
omitted  to  set  out  the  paper  or  give  any  description  of  it.  It 
was  not  signed,  though  written  by  the  alleged  testator  whose 
name  appears  in  the  commencement  of  it.  In  the  first  clause,  he 
says :  "  It  is  my  will  that  all  my  just  debts  and  funeral  ex- 
penses shall  be  paid  by  my  executors  hereinafter  named,  out 
of  my  estate,  as  soon  after  my  decease  as  by  them,  my  execu- 
tors, shall  be  found  convenient,"  but  there  was  no  subsequent 
clause  appointing  executors.  There  were  also  several  erasures 
and  interlineations  in  pencil.  It  was  cut  to  a  considerable 
extent  in  one  place,  and  bore  other  marks  of  defacement  and 
partial  mutilation.  It  was  alleged  to  be  incomplete  and  un- 
finished as  a  testamentary  paper,  and  that  it  was  intended 
simply  as  a  memorandum  for  a  complete  will  to  be  thereafter 
written  and  reduced  to  form,  with  such  additions  and  altera- 
tions as  the  deceased  might  choose  to  make.  There  was 
proof  on  one  side  that  he  declared  it  was  a  "  schedule  "  which 
he  wished  to  have  perfected  by  a  formal  will,   and  that  he 
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intended  to  make  an  additional  legacy,  and  also  to  appoint  an 
executor ;  and,  on  the  other,  that,  though  such  had  been  his  in- 
tention at  one  time,  yet,  shortly  before  his  death,  he  said  he 
was  satisfied  with  it  as  it  stood.  This  is  the  case  from  which, 
as  the  appellees'  counsel  say  in  their  brief,  two  of  the  issues  in 
the  present  case  were  taken.  They  may  have  been  misled  by 
the  imperfect  report  of  the  case,  but  an  examination  of  the 
record,  and  of  the  origiiial  paper  which  was  before  us  when 
the  case  was  argued,  will  show  that  it  was  manifestly  imperfect 
and  incomplete  on  its  face,  and  altogether  unlike,  in  this  re- 
spect, that  in  the  present  case. 

In  Devecmon  y.  Devecman  (43  Md.  335)  the  paper  which 
disposed  of  both  real  and  personal  estate,  was  written,  signed, 
and  sealed  by  the  deceased,  and  was  complete  in  all  respects, 
except  the  failure  to  execute  it  in  the  presence  of  witnesses. 
The  court  admitted  that  as  there  was  an  attestation  clause 
appended  by  the  testator  himself,  the  presumption  was  that 
he  intended  to  execute  the  paper  in  the  presence  of  witnesses, 
and  that  it  was  incomplete  in  his  apprehension  of  it,  even  as  a 
will  to  pass  personal  estate ;  but  held  that  such  presumption 
was  one  of  fact  only,  which  could  be  rebutted  or  repelled 
by  extrinsic  evidence.  The  proof  was  condusive,  from  his 
declarations  repeatedly  made,  that  he  regarded  the  will,  in 
its  present  shape,  as  sufficient  to  pass  his  personal  estate,  and 
he  distinctly  declared  that  it  was  his  will  for  that  purpose.  It 
was,  therefore,  admitted  to  probate  as^  a  good  will  of  person- 
alty. 

In  Lwngren  v.  Swa/rtzwdder  (44  Md.  482)  the  paper  was 
more  of  an  inventory  of  property  than  anything  else,  and  so 
far  as  it  referred  to  any  intended  testamentary  disposition,  it 
indicated  a  mind  in  as  hesitating  and  undecided  a  state  as  could 
well  be  imagined.  It  did  not  rise  to  the  dignity  of  memoranda 
or  instructions  for  the  preparation  of  a  will.  There  was  no 
evidence  of  any  acts  or  declarations  of  the  deceased  clearly 
showing  that  he  intended  this  paper,  as  it  stood,  to  be  his  will, 
or  that  he  subsequently  recognized  or  adopted  it  as  such,  and 
it  was  ref  ased  probate. 

In  this  notice  of  our  Maryland  decisions,  we  have  not  ad- 
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Terted  particularly  to  the  cases  of  Weems  v.  Weems  et  cU.  (19 
Md.  349)  and  Morsell  et  al.  v.  Ogdetij  Ac.  (24  Md.  S77),  be- 
cause they  merely  re-annoance  the  law  as  laid  down  in  TUgh- 
man  v.  Stewart.  We  have  made  this  review  of  the  cases  in 
order  to  show  that  the  instruments  passed  upon  in  all  of  them 
were  in  an  unfinished  and  imperfect  state.  They  were  all  con- 
ceded to  be  imperfectly  executed  or  defective  instruments. 
On  the  other  hand,  if  the  paper  be  perfect  on  its  face  and 
validly  executed,  and  if,  by  its  terms,  it  discloses  that  it  was 
written  animo  teatandij  it  must,  if  voluntarily  made  by  a  com- 
petent testator,  stand  as  his  will  unless  superseded  by  a  later 
one,  or  revoked  in  the  mode  pointed  out  by  the  statute. 
In  such  case  parol  declarations  of  the  deceased  can  never  be 
received  for  the  purpose  of  revoking,  or  altering,  or  in  any 
way  preventing  the  instrument  from  operating  as  a  will ;  and 
for  this  no  other  authority  need  be  cited  than  the  recent  de- 
cision of  this  court  in  Sewell  v.  Slingluff^  57  Md.  637.  We 
have  examined  the  English  cases  referred  to  by  the  appellees' 
counsel  in  their  briefs,  as  well  as  many  others,  and  find  that  they 
all  concur  in  stating  the  law  to  be  as  it  is  announced  and  adopted 
in  the  Maryland  cases  above  cited.  We  find  no  contrariety  of 
opinion  or  diversity  of  views  upon  the  subject,  and  tRerefore 
deem  it  unnecessary  to  protract  this  opinion  by  a  special  refer- 
ence to,  or  review  of  those  cases. 

If  we  are  right  in  the  views  thus  expressed,  it  follows  that 
there  was  not  only  no  necessity  but  no  ground  for  the  granting 
and  trial  of  issues  in  this  case.  In  fact,  the  petition  of  the 
caveators  states  no  reason  why  they  should  be  granted  beyond 
the  general  denial  that  the  paper  is,  according  to  its  true 
1^  construction  and  interpretation,  the  will  or  testament  of 
the  deceased,  and  the  general  averment  that  he  did  not  make 
and  execute  it  as  and  for  a  will  and  testament,  and  with  the  in- 
tent that  the  same  should  operate  and  take  effect  as  a  will.  The 
only  disputed  question  of  fact  which  we  can  conceive  could 
legitimately  arise  in  the  case  has  already  been  disposed  of  and 
settled  by  the  verdict  of  a  jury.  From  an  inspection  of  the 
paper  itself,  and  giving  its  terms  their  true  legal  construction 
and  interpretation,  this  court  now  pronounces  it  to  be  clearly 
Vol.  IV.— 15 
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rand  Dneqnivocallj  testamentary  in  character.  The  result, 
^thepefore,  is  that  the  order  appealed  from  mnst  be  reversed, 
riand  the  cause  remanded  to  the  end  that  this  paper  writing  may 
*be  admitted  to  probate  as  a  will  of  the  deceased  disposing  of  a 
^art  of  his  personal  estate. 

Order  reversed,  and  cause  remanded. 


The  firet  trial  of  above  case  reported  in  8  Am.  Prob.  R.  499.  As  to 
*^hat  constitutes  a  valid  will,  thoagh  informally  drawn,  see  Miller  v.  Holt, 
1  Am.  Prob.  K  109 ;  Armstrong  v.  Id.  Ibid,  206 ;  Cowley  v.  Kpapp,  Ibid. 
;390 ;  Fosselman  v.  Elder,  2  Id.  541 ;  Castor  v.  Jones,  8  Id.  1^ 


Porter  vs.  Jackson. 

[96  Indiana,  210.] 

Leoact. — Personal  charge  on  devisee. 

The  acceptance  of  a  devise  of  realty  by  one  who  is  directed  to  pay  a  legacy  im- 
poses on  him  a  personal  obligation  to  discharge  the  legacy,  which  may  be  en- 
forced withont  resort  to  the  land. 

.Action  to  quiet  title. 

F.  Winter  J  J.  B,  Miller  and  F.  E.  Oamn^  for  appellant. 

TT.  A.  Moore,  M.  D.  Tackett,  B.  F.  BmneU,  J.  K.  Ewing 
•and  C>  Ewing,  for  appellees. 

ZoLLARs,  J.  The  will  of  William  Jackson  was  probated 
in  18G9.  By  this  will  the  testator  gave  to  his  wife  all  of  his 
property,  real  and  personal,  so  long  as  she  should  remain  his 
widow.  Upon  her  marriage  or  death  the  property  was  devised 
to  his  seven  children,  one-seventh  to  each.  The  will  contained 
the  following  provision :  "  I  further  will  that,  as  a  condition  of 
i^he  acceptance  of  the  property  thus  devised  to  ray  heirs,  they, 
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CD  their  part,  shall  support  and  maintain  Eliza  Andrews,  dar- 
ing her  natural  life,  or  until  she  shall  marry." 

The  widow  died  intestate,  in  March,  1882.  There  was  no 
administrator  upon  the  estates  of  the  testator  nor  widow. 

It  does  not  appear  that  any  of  the  personal  estate  came  into 
the  hands  of  the  devisees.  After  the  death  of  the  testator, 
Mrs.  Clark,  a  daughter  and  one  of  the  devisees,  died  intestate, 
leaving  surviving  a  husband  and  six  minor  children.  In  April, 
1882,  appellee  Samuel  L.  Jackson  instituted  an  action  for  a 
partition  of  the  land  devised.  All  of  the  living  devisees,  and 
the  said  heirs  at  law  of  Mrs.  Clark,  were  made  parties  defend- 
ants. Eliza  Andrews  was  not  a  party.  An  interlocutory  judg- 
ment was  made,  fixing  the  rights  and  interests  of  the  several 
parties  to  the  action,  and  ordering  a  partition.  Subsequently, 
such  proceedings  were  had  that  a  commissioner  was  appointed 
to  sell  the  land.  Under  and  pursuant  to  the  order  of  court, 
the  commissioner  had  the  land  appraised  as  unencumbered,  and 
on  the  27th  day  of  October,  1882,  sold  the  same,  at  public  sale, 
for  the  full  amount  of  the  appraisement,  viz.,  $6,425.  Appel- 
lant was  the  purchaser.  The  sale  was  reported  to  and  con- 
firmed by  the  court  in  December,  1882.  At  that  time  a  deed 
to  appellant  was  ordered,  executed  by  the  commissioner,  and  ap- 
proved by  the  court.  The  proceeds  of  the  sale  were  in  the 
hands  of  the  commissioner  when  this  action  was  commenced. 
Prior  to  the  commencement  of  this  action,  a  controversy  arose 
as  to  the  proper  construction  of  the  will.  Eliza  Andrews 
claimed  that  the  will  made  her  support  a  charge  upon  the  land, 
although  she  had  the  right  also  to  look  to  the  devisees  person- 
ally. The  devisees  claimed  that  the  land  was  the  primary  and 
only  fund  to  which  Eliza  Andrews  could  look  for  such  sup- 
port. 

Appellant  claimed  that  the  land  is  not  liable  at  aU,  having 
been  sold  and  he  having  purchased  without  actaal  notice,  and 
that,  if  liable  at  all,  it  is  only  in  the  way  of  security,  and  that 
the  l^atee,  Andrews,  must  resort  first  to  the  personal  liability 
of  the  devisees  and  the  fimd  in  the  hands  of  the  commis- 
sioner. 

These  are  the  facts,  substantially,  as  set  up  in  appellant's 
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complaint.  In  addition  to  these  facts,  it  is  charged  in  the  com- 
plaint  that  the  devisees  living  and  the  heirs  of  Mrs.  Clark,  are 
all  insolvent,  and  that  some  of  them  are  intending  to  remove 
from  the  State. 

This  action  was  commenced  against  the  devisees  living,  the 
heirs  of  Mrs.  Clark,  and  Eliza  Andrews,  to  quiet  the  title  to 
the  land  as  against  all  claim  for  the  support  of  the  legatee  An- 
drews, and  to  charge  that  support  upon  the  devisees  and  the 
fund  in  the  hands  of  the  commissioner.  The  main  purpose  of 
the  action,  as  shown  by  the  complaint  and  the  argument  of  ap- 
pellant's counsel,  is  to  charge  the  support  upon  the  fund  thus 
in  the  hands  of  the  commissioner,  and  to  require  the  devisees, 
if  allowed  to  draw  the  fund,  to  give  bond  that  the  amonnt  of 
it  shall  be  applied  to  that  support,  if  required ;  or  that  the 
court  appoint  a  receiver  to  take  charge  of  the  fund  for  the  ben- 
efit of  the  legatee.  After  the  commencement  of  this  action, 
Eliza  Andrews  was  adjudged  insane,  and  a  guardian  appointed 
for  her.  The  guardian  was  made  a  party  defendant.  Demur- 
rers to  the  complaint  were  filed  by  all  of  the  defendants,  which 
were  sustained. 

Do  the  facts  stated  make  a  case  for  any  such  relief  as  is 
asked  ?  To  narrow  the  case  to  the  real  question  discussed  by 
counsel,  and  the  only  one  we  need  decide  on  this  appeal,  has 
appellant,  upon  the  facts  stated,  a  right  to  an  order  and  decree 
for  the  retention  of  the  funds  in  the  custody  of  the  court,  for 
the  support  of  the  legatee,  or  has  he  a  right  to  an  order  and 
decree,  that  in  case  the  devisees  are  allowed  to  receive  that 
fund,  they  shall  give  a  bond  or  bonds  that  it  shall  be  applied  to 
the  support  of  the  legatee,  if  required? 

We  learn  from  appellees'  answer  to  appellant's  assignment 
of  errors  in  this  court,  that  since  this  appeal  was  taken  the  com- 
missioner has  made  his  final  report  to  the  court  below,  in  which 
he  states  that  appellant  purchased  of  two  of  the  devisees  their 
interest  in  the  fund,  arising  from  the  sale  of  the  land,  and  re- 
tained out  of  the  purchase-money  for  the  land,  the  amount  of 
the  interests  thus  purchased.  We  do  not  think  that  this  is  suf- 
ficient to  bar  the  appeal.  Nor  do  we  think  that  this  fact  would 
have  affected  appellant's  right  to  the  relief  asked,  had  it  ap- 
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peared  in  the  complaint,  if  he  was  otherwise  entitled  to  such 
relief.  As  to  whether  or  not,  in  any  possible  future  controver- 
sv,the  purchase  from  the  devisees  may  affect  rights  as  between 
them  and  appellant,  we  need  intimate  no  opinion. 

The  will,  as  we  have  seen,  provides  that  as  a  condition  of 
the  acceptance  of  the  property  devised,  the  devisees  shall  sup- 
port and  maintain  Eliza  Andrews.  The  rule  is  well  settled  that, 
where  real  estate  is  devised  to  the  person  who,  by  the  will,  is 
directed  to  pay  a  legacy,  such  legacy  is  an  equitable  charge 
upon  the  real  estate  so  devised.  {Lvndsey  v.  Lindsey^  45  Ind. 
652 ;  WiUon  v.  Piper,  77  Ind.  437 ;  Cann  v.  Fidler,  62  Ind. 
116 ;  WiUan  v.  Moore,  86  Ind.  244 ;  Castor  v.  Jones,  8*6  Ind. 
2S9;  Na4ih  v.  Taylor,  83  Ind.  347.) 

This  is  conceded  by  counsel  in  this  case.  It  is  further  con- 
ceded, in  argument,  that  as  the  will  was  probated  and  of  record, 
and  as  Eliza  Andrews  was  not  a  party  to  the  partition  proceed- 
ings, the  equitable  charge  for  her  support  was  not  destroyed  by 
the  sale  to  appellant. 

We  think  it  equally  clear  that  the  acceptance  of  the  prop- 
erty, under  the  will,  imposed  a  personal  obligation  upon  the 
devisees  to  furnish  the  support  to  the  legatee,  and  that  she  may 
enforce  that  obligation  by  a  suit,  and  recover  a  personal  judg- 
ment. The  acceptance  of  the  property  under  the  will  implied 
A  promise  to  furnish  the  support.  That  support  seems  to  have 
been  the  consideration  for  the  property  devised.  It  is  express- 
ly made  the  condition  to  the  vesting  of  the  title  to  the  proper- 
ty. It  seems  to  be  plain  that  the  testator  intended  to  impose  a 
personal  charge  upon  the  devisees. 

In  the  case  of  Ha/rris  v.  Fly  (7  Paige,  421),  which  arose 
under  a  will  similar  to  that  under  consideration.  Chancellor  Wal- 
worth, in  speaking  of  the  legacy,  and  the  liability  of  the  de- 
visee, said:  "By  the  will,  the  payment  thereof  is  charged 
upon  him  personally ;  and  he  has  received  the  land  as  an  equiv- 
alent for  the  payment  thereof,  although  for  the  protection  of 
the  rights  of  the  legatees,  this  court  gives  them  an  equitable 
lien  upon  the  land  itself  as  an  additional  security."  This  case 
was  cited  and  approved  by  this  court  in  the  case  of  Lindsey  v. 
Lndsey  {suprd).  The  same  doctrine  was  held  in  the  case  of 
Cann  v.  Fidler  (suprd). 
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The  case  of  Bureh  v.  Burch  (52  Ind.  136)  was  an  action 
bj  a  legatee  against  a  devisee  of  the  land  for  the  amount  of  the 
legacy.  It  was  held  that  while  the  legacy  was  a  charge  on  the 
land  devised,  the  devisee  was  also  personally  liable  upon  an  im- 
plied promise  to  pay.  See,  also,  the  cases  cited  in  this  case. 
{Dodge  v.  Mcmnvng^  11  Paige,  834 ;  s.  o.  1  N.  T.  298 ;  Elwood 
V.  Deifendoffy  6  Barb.  898  ;  Fuller  v.  JHcEwen,  17  Ohio  SU 
288.) 

In  the  case  of  Tatoner  v.  Tooley  (88  Barb.  598),  which  arose 
under  a  will  similar  to  that  nnder  examination,  it  was  said  that 
the  legacies  were  an  equitable  charge  on  the  land,  but  that  be- 
fore resort  could  be  had  to  the  land  the  personal  property  of 
the  devisee  should  be  exhausted. 

The  case  of  Lofton  v.  Moore  (88  Ind.  112)  was  between 
the  legatee  and  devisee,  and  arose  under  a  will  which,  in  spe- 
cific terms,  bound  the  real  estate  devised  for  the  payment  of 
the  legacy.  The  holding  was  that  the  devisee  was  personally 
liable,  and  that  the  legatee  might,  in  the  first  instance,  pro- 
ceed to  collect  the  legacy  by  enforcing  the  lien  upon  the 
land. 

The  case  of  Brovm  v.  Knapp  (79  N.  Y.  186)  arose  under  a 
will  similar  to  that  in  suit.  It  was  said  that,  '^  If  the  devisee 
accepts  the  devise,  he  becomes  personally  bound  to  pay  the  1^- 
acy,  and  he  becomes  thus  bound  even  if  the  land  devised  to  him 
proves  to  be  less  in  value  than  the  amount  of  the  legacy.  If 
he  desires  to  escape  responsibility,  he  must  refuse  to  accept  the 
devise.  If  he  does  accept,  he  becomes  bound  to  pay  the  whole 
amount  of  the  legacy  which  he  is  directed  to  pay." 

Under  the  provisions  of  the  will,  and  in  the  light  of  the 
above  authorities,  we  think  it  is  very  clear  that  the  devisees  are 
personally  bound  to  furnish  to  Eliza  Andrews  the  support  pro- 
vided in  the  will,  and  that  she  may  enforce  that  liability  by 
suit,  even  beyond  the  value  of  the  land  devised  if  necessary, 
and  without  resorting  to  the  land  at  all,  if  the  amount  can  be 
made  by  such  suit  or  suits.  Whether  the  devisees  could  com- 
pel her  to  thus  resort  to  their  personal  liability  before  having- 
resort  to  the  land,  if  they  still  owned  it,  we  need  not  de- 
cide. 
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We  think  it  dear,  also,  that  the  charge  upon  the  land  remains 
an  equitable  charge  upon  the  fund  in  the  hands  of  the  commis- 
sioner and  in  the  custody  of  the  court,  and  that  she  may  en- 
force that  charge.  Especially  is  this  so,  as  the  devisees  are  lia- 
ble beyond  the  valne  of  the  land,  and  are  insolvent.  She  may 
enforce  the  personal  liability  against  the  devisees,  and  still  look, 
to  the  land  if  necessary.  (See  analogoas  cases,  Cfimbel  v» 
8udU,  59  Ind.  446 ;  Clyde  v.  Simpson,  4  Ohio  St.  445  ;  MiUi- 
gan  v.  Poole,  35  Ind.  64 ;  Harris  v.  J^h/,  supra,) 

The  case  last  dted  involved  the  rights  of  parties  under  a 
will  substantially  like  that  before  us.  The  devisee  had  suffered 
the  land  devised  to  be  sold  by  the  sheriff  on  an  execution.  Af- 
ter the  purchaser  had  received  a  deed,  he  mortgaged  the  land. 
In  an  action  to  foreclose  the  mortgage,  the  legatees  were  made 
defendants.  It  was  held  that  the  legacies  were  a  lien  upon  the 
land,  and  that  the  legatees  were  entitled  to  be  paid  their  lega- 
cies out  of  the  proceeds  of  the  sale  of  the  land. 

May  appellant  compel  Eliza  Andrews  to  resort  to  and  ex- 
haust that  fund  before  having  resort  to  the  land  ?  It  would 
Beem  that,  upon  principles  of  equity  and  good  conscience,  he 
ought  to  have  that  right.  As  we  have  seen,  the  devisees  per- 
sonally owe  the  duty  of  furnishing  support  to  the  legatee: 
They  received  the  land  devised  as  a  compensation  for  such  sup* 
port.  They  held  the  land  charged  as  security  for  that  sup- 
port. Appellant  has  paid  the  full  appraised  value  of  the  land^ 
without  reference  to  any  charge  upon  it,  and,  so  far  as  shown  ^ 
without  actual  notice.  The  devisees  are  insolvent,  and  hence, 
at  this  time,  either  the  fund  in  the  custody  of  the  court,  or  the 
land  in  the  hands  of  appellant,  must  bear  the  burden  of  the 
rapport  As  between  appellant  and  the  devisees  the  equity 
Beems  clear.  If o  possible  harm  can  come  to  the  legatee  by 
charging  the  fund  as  the  primary  fund  for  her  support.  On 
the  other  hand,  it  may  result  in  a  positive  advantage  to  her. 

In  the  case  of  Clyde  v.  Simpson  (supra)  it  was  held  that 
the  purchaser  of  the  land  from  the  devisees  not  only  had  the 
right,  but  that  it  was  his  duty  to  see  to  it  that  the  purchase- 
money  was  applied  in  payment  of  the  legacy,  in  order  to  pro- 
tect his  land. 

The  case  of  Dodge  v.  Manning  (11  Paige,  384),  cited  io 
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Lindsey  v.  Lindsey  and  Bwrch  v.  Burch  {supra\  arose  under  a 
will  subetantially  like  that  before  us.  The  devisee  became  the 
owner  under  the  will  of  both  real  and  personal  property.  He 
mortgaged  the  real  estate.  The  mortgage  was  foreclosed,  and 
the  property  sold.  A  portion  of  it  was  purchased  by  a  third 
party,  with  notice,  and  a  part  was  purchased  by  the  devisee. 
The  legatee  filed  a  bill  to  enforce  the  charge  on  the  lands.  It 
was  held  that  while  the  legacy  was  a  charge  on  the  land,  the 
personal  estate  bequeathed  was  the  primary  fund  for  the  pay- 
ment of  the  legacy,  that  the  devisee  was  personally  liable,  and 
that  the  portion  of  the  land  purchased  by  him,  at  the  master's 
sale,  should  be  charged  and  sold  for  the  payment  of  the  legacy, 
before  the  legatee  could  have  recoarse  upon  the  land  pur- 
chased by  the  third  party.  As  to  that  party  the  bill  was  dis- 
missed. 

This  same  case  came  before  the  Court  of  Appeals,  and  is 
reported  in  1  N.  Y.  298.  The  decision  was  the  same,  except 
that  part  dismissing  the  bill.  The  court  said :  ^'  But  the  de- 
visee, by  accepting  the  real  and  personal  estate  devised  and  be- 
queathed to  him,  became  personally  liable  for  the  payment  of 
the  legacies  which  the  will  directed  him  to  pay.  He  is  there- 
fore primarily  liable,  and  the  remedy  should  first  be  exhausted 
against  him  and  the  real  and  personal  estate  of  the  testator  re- 
maining in  his  hands,  before  the  respondents  should  be  charged 
in  respect  to  the  real  estate  purchased  by  them.  If  they  had 
puri^hased  expressly  subject  to  the  payment  of  the  legacy,  that 
of  itself  might  have  made  the  estate  in  their  hands  directly  and 
primarily  chargeable.  But  I  concur  with  the  chancellor,  that 
there  is  nothing  in  the  evidence  to  justify  the  inference  that 
they  purchased  in  that  manner.  The  admission  in  their  an- 
swer, as  well  as  the  evidence,  merely  shows  that  they  had  no- 
tice of  the  existence  of  the  legacy.  *  *  *  But  as  the  chan- 
cellor's decree  directs  the  bill  to  be  dismissed,  as  to  the  re- 
spondents, with  costs,  it  should  be  reversed,  and  a  decree  should 
be  entered  charging  the  lands  purchased  by  them  with  the  pay- 
ment of  the  legacy  and  costs  of  suit,  so  far  as  there  may  be  a 
deficiency  after  the  appellant  shall  have  exhausted  her  remedy 


PORTER  T.  JACKSON.  283 

against  the  defendant,  John  B.  Borst."    Borst  was  the  de- 
visee. 

In  the  same  case,  in  speaking  of  the  rights  of  the  legatee, 
who  was  complainant  and  purchaser,  Jewett,  0.  J.,  said :  '^  But 
as  between  the  complainant  and  the  defendants,  *  *  * 
they  have  an  equitable  right  as  against  her,  to  insist  that  she 
shall  first  exhaust  her  remedy,  not  only  as  against  Borst  person- 
ally, but  as  against  that  portion  of  the  property,  real  and  per- 
sonal, remaining  in  his  hands,  or  to  which  he  is  entitled,  before 
she  can  enforce  her  lien  as  against  that  portion  of  the  property 
purchased  by  them  on  the  sale  under  the  mortgage  fore- 
closure." On  this  point  see,  also,  the  case  of  Towner  v.  TooUy 
(38  Barb.  598)  already  cited. 

In  the  case  of  Elwood  v.  Deifendorf  (5  Barb.  398),  hereto- 
fore cited,  it  was  held,  under  a  will  which  devised  the  land 
charged  with  the  payment  of  the  debts  of  the  testator,  that  the 
devisee,  by  accepting  the  land,  became  personally  liable  to  pay 
the  debts ;  that  the  remedy  of  the  creditors  must  first  be  ex- 
hausted against  the  devisee  personally,  before  their  lien  coald 
he  enforced  against  the  portion  of  the  land  in  the  hands  of  the 
alienee  of  the  devisee,  and  that  the  real  estate  was  liable  in  the 
inverse  order  of  its  alienation.  (See,  also,  2  Story's  Eq.  sec. 
1127.) 

Many  other  cases  might  be  cited  in  support  of  the  equitable 
doctrine  of  the  above  cases.  There  is  clearly  no  principle  of 
equity  that  the  devisees  can  invoke  in  support  of  their  claim, 
that  they  shall  receive  the  purchase-money  for  the  land,  and 
leave  the  whole  burden  of  the  support  of  Eliza  Andrews  to 
rest  upon  that  land  and  the  purchaser  of  it.  Nor  can  any 
equitable  or  other  good  reason  be  given  why  the  legatee  should 
not  be  compelled  to  look  to  the  fund  in  the  custody  of  the  court 
before  resorting  to  the  land  in  the  hands  of  appellant.  Neither 
the  record  nor  counsel  inform  us  that  she  objects  to  this.  Her 
demurrer  was  filed,  possibly,  because  of  one  prayer  of  the  com- 
plaint for  the  quieting  of  the  title  to  the  land  against  the 
charge  on  it  for  her  support.  However  this  may  be,  we  think 
that  appellant  has  the  right,  as  against  her  and  the  devisees,  to 
have  that  fund  first  exhausted,  if  necessary,  in  her  support,  be- 
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fore  resort  shall  be  had  to  the  land  which  he  purchased  in  good 
faith,  and  for  full  value,  and  he  is  entitled  to  such  an  order  and 
decree  as  will  accomplish  this,  either  by  good  and  sufficient 
bonds  of  indemnity  from  the  devisees,  or  the  appointment  of  a 
receiver  to  take  and  hold  the  fund  now  in  the  custody  of  the 
court.  Having  purchased  the  interest  of  two  of  the  devisees, 
appellant  will  hold  the  amount  subject  to  its  proportion^ite  share 
of  the  support  of  the  legatee.  As  to  her  it  is  secure,  being  a 
charge  upon  the  land.  In  answer  to  this,  the  position  of  the 
appellees  is  diat  the  sale  under  the  partition  proceedings  was  a 
judicial  sale  in  which  there  was  no  warranty,  and  in  which  the 
doctrine  of  ctiveat  emptor  applied  ;  and  that,  therefore,  appel- 
lant's land  must  stand  for  the  support  and  maintenance  of  the 
legatee,  to  the  exoneration  of  the  devisees. 

We  have  a  line  of  cases  which  hold  that  there  is  no  war- 
ranty in  judicial  sales,  and  apply  the  doctrine  of  caveat  emptor. 
But  these  cases,  we  think,  have  not  such  scope  as  to  overthrow 
the  equitable  doctrine  we  have  announced,  in  its  application  to 
this  case.  On  the  other  hand,  we  have  a  line  of  cases  extend- 
ing from  the  case  of  Muir  v.  Oraiff  (3  Blackf.  293)  to  the  case 
of  Short  V.  Sears  (93  Ind.  505) — over  a  period  of  fifty  years — 
which  hold  that  a  purchaser  of  land  at  a  sherifPs  sale,  to  which 
the  judgment  defendant  has  no  title,  or  where  the  sale  is  void, 
may  recover  from  the  judgment  defendant  the  amount  so  paid, 
or  be  subrogated  to  the  rights  of  the  judgment  tsreditor.  The 
same  rule  has  been  applied  to  other  judicial  sales.  (See  Muir 
v.  Berkahirey  52  Ind.  149 ;  WesUrfidd  ▼.  WiUiams,  59  Ind. 
221 ;  WiUson  v.  Brovm,  82  Ind.  471.) 

This  line  of  cases  rests  upon  principles  of  equity,  and  is 
more  analogous  to  the  case  in  hearing  than  those  relied  upon  by 
appellees.  In  this  line  the  doctrine  of  ca/veat  emptor  has  not 
been  so  extended  as  to  deny  a  remedy  against  bim  who  is  the 
real  debtor,  or  who  owes  the  duty. 

It  has  been  suggested  that  there  is  an  apparent  conflict  be- 
tween this  line  of  cases  and  the  other,  which  cannot  be  readily 
reconciled  on  principle.  (  WeaJdey  v.  Conradt,  56  Ind.  430.) 
The  observation  made  by  Mr.  Justice  Worden,  in  that  case,  may 
be  applied  generally.   It  will  be  observed,  upon  an  examination 
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of  the  two  lines  of  eases,  that,  generally,  protection  was  given 
or  denied  to  the  purchaser,  as  the  vendors,  or  those  interested 
as  vendors,  did  or  did  not  owe  the  debt  or  duty. 

The  case  of  Henderson  v.  Whitinger  (56  Ind.  131)  is  based 
upon  this  principle.  In  that  case  the  land  was  sold  by  the  ad- 
ministrator. The  purchaser  defended  against  one  of  the  notes 
giren  for  the  pnrchase-money,  on  the  gronnd  that  when  he  pnr- 
diased  the  land  it  was  encumbered  with  taxes  which  he  had 
been  compelled  to  pay.  The  holding  in  the  case,  in  effect,  was 
that  if  the  taxes  had  accrued  during  the  life  of  the  intestate, 
they  would  have  been  a  charge  against  him,  which  it  would 
Iiave  been  the  duty  of  the  administrator  to  pay,  and  that,  in 
Buch  case,  the  purchaser  might  have  availed  himself  of  his  pay- 
ment of  them  as  a  defense. 

Without  further  extending  this  opinion,  it  follows,  from  the 
conclusion  we  have  reached,  that  the  demurrer  to  the  reply 
mnst  be  carried  back  and  sustained  to  the  answer  filed  in  this 
court,  and  that  the  judgment  of  the  court  below  must  be  re- 
versed. The  judgment  is  therefore  reversed,  with  costs,  and 
the  cause  remanded,  with  instructions  to  the  court  below  to 
overrule  the  demurrer  to  the  complaint,  and  proceed  in  accord- 
ance with  this  opinion. 


Sec  Lofton  v.  Moore,  8  Am.  Prob.  R.  164. 


Ellicott  vs.  Ohamberlin. 

[88  New  Jersey  Equity,  604.] 

AOBEXMBNT  TO  BENOUNOE  SXEOUTOBSHIP. 

An  agreement  upon  consideration  to  renounce  an  executorship  is  illegal  as 
agsinst  public  policy. 
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Suit  in  equity  to  restrain  action  at  law  on  note  given  in 
consideration  of  a  renunciation  by  payee  of  an  executorship. 

E.  P.  Corikling  and  J.  Q.  Shipma/n^  for  appellant. 

O.  P.  Chamberlin  and  J.  N.  VoorheeSj  for  respondents. 

Pabkeb,  J.  Elisha  "Warford  executed  his  will  on  the  first 
day  of  November,  1862.  By  the  residuary  clause  he  gave 
to  the  appellant  (who  was  his  only  child)  all  the  residue  of 
his  estate,  both  real  and  personal,  to  her  sole  and  separate 
use,  to  keep  the  lands  devised  to  her,  or  have  them  sold  by  the 
executors  named  in  his  will,  as  she  saw  fit.  The  persons  named 
therein  as  executors  were  Oeorge  A.  Allen  and  Amplius  B. 
Chamberlin. 

On  the  4th  day  of  February,  1888,  Mr.  Warford  executed  a 
codicil  to  his  will,  by  which  he  appointed  Holcombe  Warford 
as  executor  in  place  of  Mr.  Allen.  The  codicil  differed  from 
the  will  chiefly  in  its  residuary  clause,  which  directed  the  exec- 
utors to  sell  all  the  residue  of  the  personal  and  real  estate  and 
convert  it  into  money,  to  be  invested  by  them  in  city  and  rail- 
road stocks  for  the  benefit  of  Mrs.  Ellicott  during  her  life. 
Under  this  clause  they  could  sell  and  invest  without  reference 
to  her  wishes. 

The  testator  died  in  May,  1872,  and  at  the  time  of  his  death 
he  was  over  eighty-seven  years  of  age. 

Amplius  B.  Chamberlin,  one  of  the  persons  named  as  exec- 
utors, was  a  personal  friend  of  the  testator,  with  whom  he  had 
been  on  very  intimate  terms  for  many  years,  and  in  whom  he 
reposed  much  confidence.  The  will  and  codicil  were  executed 
at  his  residence,  and  remained  in  his  possession  continuously 
from  the  time  they  were  executed  until  he  produced  them  for 
probate. 

When  Mrs.  Ellicott  was  informed  of  the  contents  of  the 
codicil,  she  was  dissatisfied,  because  of  the  absolute  power 
given  to  the  executors  by  its  residuary  clause.  She  filed  a 
caveat  against  the  probate  of  both  the  will  and  codicil,  and  pro* 


EliUCOTT  T.  CHAMBERUN.  237 

oeediDgs  were  instituted  before  the  Orphans'  Court  to  test  their 
validity. 

Daring  the  pendency  of  those  proceedings,  Mrs.  EUicott 
was  informed  that  Mr.  Chamberlin  had  said  he  expected  to 
realize  a  large  profit  through  the  power  of  sale  and  investment 
given  him  by  the  codicil.  When  Mr.  Nixon,  on  behalf  of  Mrs. 
EUicott,  served  a  notice  on  him,  he  said  he  would  let  her  set- 
tle the  estate  if  she  would  give  him  $25,000.  He  also  told  Mr. 
Nixon  that  he  could  make  that  mach  money  out  of  it.  He 
told  Mr.  Tunison  he  could  make  $15,000  or  $20,000  in  settling 
flie  estate.  When  Mr.  Tunison  asked  him  how,  he  replied 
that  he  would  sell  ofi  certain  farms,  get  the  money  for  them, 
and  put  it  in  railroad  and  city  bonds,  that  there  would  be  a 
lai^  premium  on  them,  and  he  would  have  the  premium. 
These  boa[)3ting  declarations  of  contemplated  improper  adminis- 
tration of  the  estate  on  the  part  of  Mr.  Chamberlin  for  the 
purpose  of  making  profit  for  himself  out  of  his  trust,  came  to 
the  ears  of  Mrs.  Ellicott.  He  did  not  hesitate  to  make  the 
eame  declarations  substantially  to  Mrs.  Ellicott  herself.  Her 
Bon  Benjamin  says  that  on  more  than  one  occasion  he  heard 
Mr.  Chamberlin  say  to  his  mother,  when  asked  whether  he  had 
any  interest  in  the  estate  more  than  his  lawful  fees  and  com- 
missions, that  he  could  make  $20,000  in  settling  the  estate, 
selling  the  different  pieces  of  property,  and  investing  the 
money  as  directed  in  the  codicil,  and  that  he  would  do  it. 
Influenced  by  these  and  other  similar  expressions  of  Mr. 
Chamberlin,  which  came  to  her  knowledge,  Mrs.  Ellicott  be- 
came anxious  to  have  him  renounce  his  executorship,  and 
negotiations  were  opened  with  that  end  in  view.  After 
numerous  interviews  between  the  parties  on  the  subject,  it 
was  agreed  that  Mr.  Chamberlin  would  renounce  upon  pay- 
ment to  him  of  the  sum  of  $10,000,  together  with  costs  and 
counsel  fees.  On  the  28th  of  March,  1874,  he  signed  a  formal 
renunciation.  The  other  executor  also  renounced,  but  without 
any  compensation,  or  promised  remuneration  therefor.  The 
eai9eat  was  withdrawn,  and  Mrs.  Ellicott,  who  has  acted  as  ad- 
ministratrix pendente  lite  since  the  filing  of  the  caveat^  was 
appointed  administratrix  cum  teatamento  annexo. 
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Mrs.  EUicott,  in  fulfillment  of  the  agreement,  paid  Mr. 
Chamberlin,  for  counsel  and  costs,  over  $1,000.  She  also  paid 
him,  at  one  time,  in  cash,  $200,  and  at  another  time  $150,  on 
the  agreement.  In  March,  1874,  she  paid  him  $4,611  88,  and 
he  gave  her  a  receipt,  in  which  he  acknowledged  the  payment 
of  that  sum,  ^'  on  acconnt  of  my  renunciation  as  executor  of 
the  last  will  and  testament  of  Elisha  Warford,  deceased."  As 
part  of  the  payment  last  mentioned,  Mrs.  EUicott  assigned  to 
Mr.  Chamberlin  a  bond  and  mortgage  given  to  her  by  Peter 
A.  Yawger,  for  the  payment  of  $1,300.  The  payments  here- 
inbefore mentioned  made  up  the  sum  of  $5,000,  and  for  the 
remaining  $5,000  she  gave  him  a  promissory  note,  dated 
March  2Sth,  1874,  payable  on  or  before  the  1st  day  of  April, 
1876,  with  interest  from  the  Ist  day  of  April,  1874.  On  the 
2d  of  January,  1875,  there  was  paid  on  this  note  the  sum  of 
$2,500,  and  also  one  year's  interest.  No  other  payments  hare 
been  made  on  the  note,  or  on  the  agreement  from  which  the 
note  originated. 

Amplius  B.  Chamberlin  died  in  the  spring  of  1879.  Hifl 
executors  (the  respondents),  soon  after  his  death,  commenced 
an  action  in  the  Circuit  Court  of  the  county  of  Hunterdon,  to 
recover  the  balance  of  said  note,  whereupon  Mrs.  EUicott  filed 
a  bill  in  the  Court  of  Chancery  to  restrain  the  suit  on  the  note. 
The  bill  also  prays  for  a  decree  compelling  the  executors  of 
Amplius  B.  Chamberlin  not  only  to  surrender  to  her  the  said 
note,  but  to  repay  her  the  money  she  has  paid  on  the  same,  and 
also  the  money  she  has  paid  on  the  contract  for  renunciation  of 
the  executorship,  and  to  re-assign  to  her  the  Yawger  bond  and 
mortgage. 

The  chancellor  dismissed  the  bill,  and  from  his  decree  Mrs. 
EUicott  appeals. 

There  is  no  doubt  that  the  agreement  of  Mr.  Chamberlin  to 
renounce  for  a  consideration  was  illegal,  not  because  of  fraud 
or  duress,  as  was  urged  before  the  chancellor,  but  because  it  is 
against  public  policy.  It  is  a  general  principle,  universally 
enforced,  that  trustees  cannot  use  their  relations  with  trast 
property  to  their  personal  advantage.  An  agreement  to  ac- 
cept money  or  other  valuable  thing  as  consideration  for  violat- 
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ing  or  abandoning  a  tmst,  is  illegal.  A  person  named  in  a  will 
as  executor  is  not  obliged  to  accept.  He  may  voluntarily  re- 
nonnco  for  reasons  that  do  not  involve  mercenary  motives,  but 
he  has  no  right  to  make  merchandise  of  the  confidence  reposed 
in  him  by  a  testator. 

In  the  case  of  Porter  v.  Jonea^  reported  in  52  Mo.  399,  it 
was  held  that  a  promissory  note,  whereof  the  consideration 
was  an  agreement  to  resign  as  administrator,  with  the  view  of 
having  another  appointed,  was  void  as  against  public  policy. 
The  court  said,  in  that  case,  that  the  agreement  amounted  to 
trafficking  with  an  important  trust ;  and,  although  an  admis- 
istrator  was  not  a  public  officer,  yet  he  held  a  private  trust  as 
sacred. 

In  Staunton  v.  Fa/rker  (19  Hun,  55)  it  was  decided  that  an 
agreement  to  renounce  an  executorship  for  a  consideration  was 
void.  The  matter  came  before  the  court  on  appeal  from  an 
order  of  a  surrogate,  holding  the  renunciation  invalid.  The 
court,  in  its  decision,  adopted  the  language  of  the  surrogate, 
who  said,  "  that  an  executor  had  the  undoubted  right  to  re- 
nounce, of  his  own  motion,  but  a  renunciation  for  a  consid- 
eration, a  renunciation  purchased  in  any  manner,  is  another 
matter.  If  agreements  of  this  nature  are  to  be  enforced, 
then  testators  may  well  doubt,  not  only  as  to  who  wiD  carry 
out  their  wills,  but  whether  they  will  be  carried  out  at  all. 
The  door  might  then  be  opened  to  fraud  and  corruption  on 
the  part  of  designing  men  and  intriguing  descendants,  and  to 
imposition  on  confiding  testators." 

A  trust  is  regarded  as  a  matter  of  honor  and  conscience,  and 
not  to  be  undertaken  with  mercenary  views.  (Manning  v. 
Manning^  1  Johns.  Ch.  527.) 

In  the  case  last  cited,  the  chancellor,  in  discussing  the 
question  of  commissions  and  compensation  to  trustees  in 
general,  observed  '*that  if  the  rule  applied  with  more  force 
and  propriety  to  one  kind  of  trust  than  another,  it  was  that  of 
an  executor  who  gives  no  security  and  who  is  selected  by  rea- 
son of  some  special  and  sacred  confidence,  resulting  from  ties 
of  kindred  or  friendship,  and  charged  by  the  testator  in  his 
dying  moments  with  interests  of  the  greatest  human  concern, 
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and  which  the  testator  is  on  the  eve  of  renouncing  forever. 
The  request  of  a  testator  in  such  case  is  the  supplication  of  a 
friend." 

I  cannot  conceive  of  anything  more  likely  to  undermine 
confidence,  and  more  directly  opposed  to  public  policy,  than 
to  allow  the  partiality  and  friendship  of  testators,  manifested 
in  choosing  those  whom  they  wish  to  settle  their  worldly  es- 
tates, to  be  made  the  subject  of  merchandise.  There  could  not 
be  a  more  marked  violation  of  trust  than  such  trafiSc. 

On  the  part  of  the  respondents  it  is  urged  that  the  whole 
sum  of  $10,000  was  not  paid  to  procure  Mr.  Chamberlin's 
renunciation  of  the  executorship,  but  that  the  money  was  to 
be  paid  in  part  for  services  he  had  rendered  the  deceased, 
for  advice  and  assistance  to  be  given  Mrs.  Ellicott  in  settling 
the  estate  as  administratrix  with  the  will  annexed,  and  for 
going  on  her  bond  as  one  of  the  sureties.  The  evidence 
does  not  sustain  this  view,  but  shows  that  the  money  was  to 
be  paid  wholly  for  the  renunciation.  But  even  if  services 
performed,  or  to  be  performed,  on  the  part  of  Mr.  Chamberlin, 
had  entered  into  the  contract,  it  was  void.  A  contract  is  void 
if  only  a  portion  of  the  consideration  is  illegal  as  against 
public  policy.  It  has  been  held  that  a  contract  based  wholly 
or  partly  on  an  agreement  of  a  trustee  of  a  corporation  to 
resign  his  trust  for  a  consideration,  is  illegal.  He  may  re- 
sign when  he  chooses,  but  he  must  not  make  any  profit 
to  himself  by  his  resignation.  {Forbes  v.  McDonald^  64  Cal. 
98.) 

It  was  the  duty  of  Mr.  Chamberlin  either  to  renounce  vol- 
untarily, without  consideration,  or  to  endeavor  to  prove  the 
will  and  codicil ;  and,  after  the  caveat  was  withdrawn,  to  assert 
his  rights  as  executor  and  proceed  with  the  settlement  of  the 
estate  entrusted  to  him  by  the  testator.  Instead  of  doing  this^ 
proceedings  to  probate  the  will  and  codicil  were  delayed,  and 
he  entered  upon  the  effort  to  sell  his  trust.  The  price  de- 
manded at  first  was  enormous,  and  the  price  obtained  at  the 
close  of  the  barter  was  exorbitant.  He  could  not  possibly 
have  been  allowed  one-third  of  the  amount  he  received,*  in 
commissions,  if  he  had  settled  the  estate.     He  performed 
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DO  service  and  incurred  no  risk.  It  is  not  the  amount  of 
the  profit  that  determines  the  illegality,  for  a  trnstee  is  not 
allowed  to  make  any  profit  out  of  his  trust.  The  old  Eng- 
lish rule  was  to  deny  even  commissions,  on  the  theory  that  a 
trnsteeship  was  a  matter  of  honor  not  to  be  compensated  by 
money. 

Id  New  Jersey,  commissions  are  given  by  statute,  which, 
while  it  fixes  the  rate  beyond  which  they  will  not  be  allowed, 
also  provides  for  their  forfeiture  for  misconduct,  or  by  neglect 
to  state  and  settle  accounts  within  the  time  limited,  so  that  it 
cannot  be  said  that  an  executor  is  entitled  to  any  compensation 
until  his  duties  have  been  fully  performed,  and  allowance  has 
been  made  by  order  of  the  court. 

There  is  no  doubt  that  Mrs.  Ellicott  could  have  success- 
fally  resisted  payment  of  any  part  of  the  money  she  agreed  to 
give  Mr.  Chamberlin  for  the  renunciation  of  his  executor- 
ship, had  she  interposed  defense.  But  she  chose  voluntarily 
to  pay  the  greater  part  of  the  money,  and  she  cannot  now 
recover  what  she  has  paid.  She  was  a  participant  in  an  illegal 
contract  for  the  purpose  (as  the  evidence  shows)  of  obtaining 
for  herself  the  administration  of  the  estate. 

If  a  contract  be  illegal  as  against  public  policy,  its  inva- 
h'dity  will  be  a  defense  while  it  remains  unexecuted.  If  the 
ill^d  contract  be  in  part  performed  and  money  has  been  paid 
in  pursuance  of  it,  no  action  will  lie  to  recover  the  money 
ba<^     (Smith  on  Contracts,  259.) 

The  law  will  not  assist  either  party  to  an  illegal  contract, 
and  the  parties  being  in  pari  delicto^  it  will  leave  them 
where  it  finds  them.  If  the  contract  be  still  executory,  it 
will  not  enforce  it,  and,  if  already  executed,  it  will  not  restore 
the  price  paid  nor  the  property  delivered.  {Setter  v.  Alvey^  15 
Kan.  157.) 

Mrs.  Ellicott  cannot,  therefore,  compel  the  repayment  of 
the  money  she  gave  Mr.  Chamberlin  on  the  agreement  or 
on  the  note,  nor  can  she  compel  the  assignment  to  her  of  the 
Yawger  bond  and  mortgage,  as  prayed  for  in  her  bill.  To  that 
eitedt  the  contract  has  been  executed,  but  she  can  resist  the 
payment  of  the  balance  of  the  note,  for  which  suit  has  been 
Vol.  IV.— 16 
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brought.  Her  defense  to  the  note  can,  however,  be  made  in  a 
coart  of  law,  and,  therefore,  the  Buit  in  the  Circuit  Court,  al- 
ready commenced,  should  not  be  enjoined. 

The  bill  was  properly  dismissed  by  the  chancellor,  without 
costs. 

The  appellant  will  not  pay  costs  in  this  court. 

The  decree  is  afBrmed. 

Decree  unanimously  afSrmed. 


An  airreement  for  a  consideration  to  renonnoe  an  ezeeotorskip  it 
iUegal.— Where  a  testator  appointed  two  tnutees  and  ezecntors,  but  by  a 
codicil  Bubstitated  two  others,  and  one  of  the  latter,  in  consideration  of  £75 
paid  him  by  one  of  the  excluded  trustees,  resigned  his  trust  and  executed  a 
deed  appointing  the  excluded  trustee  in  his  place,  the  court  held»  that  the 
trustee  so  attempted  to  be  appointed  should  be  removed,  the  deed  cancelled 
and  the  £75  form  part  of  the  assets.  The  court  said  :  '<  This  is  a  very 
extraordinary  case.  There  are  cases  on  record  in  which  a  trustee  has  paid 
money  in  order  to  induce  other  people  to  act  with  him  in  the  execution 
of  a  trust,  and  in  which  he  has  been  allowed  the  money  bo  paid.  I  do 
not  remember  a  case  where  the  office  of  a  trustee  has  been  purchased  for 
money.  H.  abandoned  his  duty  and  office  as  trustee  for  a  valuable  con- 
sideration, and  made  over  the  trusteeship  to  a  person  who  was  deliberately 
excluded  from  that  office  by  the  testator.  Such  a  transaction,  as  well  as 
the  instrument  by  which  it  was  sought  to  be  carried  into  effect,  was  en- 
tirely ui^ustifiable,  and  the  deed  in  accordance  with  the  terma  of  the 
prayer  must  be  delivered  up  to  be  cancelled. 

*^It  has  been  further  asked  that  the  sum  of  £75  may  be  treated  as  a 
part  of  the  trust  fxmd,  and  as  such  may  be  directed  to  be  paid  by  H.  to 
the  trustee  for  the  benefit  of  the  cestui  que  trust  under  the  will.  It  is  a 
well  settled  principle,  that  if  a  trustee  makes  a  profit  of  his  trusteeship,  it 
shall  enure  to  the  benefit  of  his  cestui  que  trusts.  Though  there  is  some 
peculiarity  in  the  case  there  does  not  seem  to  be  any  difference  in  prin- 
ciple, whether  the  trustee  derived  the  profit  by  means  of  the  trust  prop- 
erty, or  from  the  office  itself.  I  shall,  therefore,  direct  that  the  £75  be 
repaid  by  H.  and  dealt  with  as  a  part  of  the  assets,  and  further  declare  the 
deed  to  be  void,  so  that  no  reconveyance  will  be  necessary.  *'  Sugden  v. 
CroBsland,  8  Sm.  &  Oiff.  192. 

In  Bowers  y.  Bowers,  26  Penn.  St.  74,  it  is  held,  that  an  agreemeDt 
made  in  consideration  of  the  plaintiff  relinquishing  his  right  to  adminis-  , 
tration  upon  the  estate  of  an  intestate,  in  favor  of  the  defendant,  is  against 
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public  policy  and  cannot  be  enforced  by  action.  This  case  was  decided 
in  1856,  and  it  is  assumed  in  the  opinion  that  there  was  at  that  time  no 
case  in  point  to  serre  the  court,  either  as  an  authority  or  as  an  illumina- 
tion. Hare,  J.,  in  the  court  below,  said :  *'The  question  raised  is  one  of 
very  considerable  intrinsic  difficulty,  increased  by  the  absence  of  all  con- 
clunye  or  determining  authority,  which  we  have  been  able  to  find,  either 
in  the  argument  at  the  bar,  or  by  our  own  researches.''  Woodward,  J., 
in  deciding  against  the  yalidity  of  the  agreement,  says:  *^The  question 
here  is  not  upon  the  legality  of  the  administration,  but  upon  the  sufficiency 
of  the  consideration  for  the  defendant's  promise,  and  as  that  in  its  very 
nature  endangered  the  purity  of  the  trust,  the  law  will  not  sanction  it." 

So,  also,  it  is  held,  in  Whatley  ▼.  Hughes,  58  Miss.  268,  that  a  contract 
by  which  one  agrees,  for  the  purpose  of  collecting  a  claim  against  the  estate 
of  a  deceased  person,  to  administer  on  the  estate,  and  thereby  make  the  col- 
lection, and  for  his  services  retain  one  half  of  the  amount  collected,  is 
immoral  against  public  policy;  and,  so  far  as  it  remains  executory,  incap- 
able of  enforcement.  Chalmers,  J.,  saying:  '*It  is  the  duty  of  a  person 
receiving  a  claim  for  collection  to  use  all  lawful  means  to  collect  it.  It  is 
the  duty  of  an  administrator,  by  all  lawful  means,  to  defe^  all  claims 
which  are  not  legal  charges  against  the  estate  of  which  he  is  the  repre- 
sentative. A  conti-act,  therefore,  by  which  a  person  undertakes  for  a 
consideration,  to  assume  and  discharge  the  duties  of  these  antagonistic 
positions,  is  illegal,  and  in  so  far  as  it  remains  executory,  is  incapable  of 
enforcement.'* 

And  a  contract  by  the  guardian  of  G.  with  G.'s  grandfather,  to  resign 
his  position  and  allow  the  grandfather  to  assume  it  in  consideration  of  the 
grandfather  giving  C.  a  child's  share  of  his  estate,  cannot  be  enforced. 
Cunningham  v.  Cunningham,  18  B.  Mon.  24. 

An  administrator  having  obtained  his  appointment  by  agreeing  with 
the  next  of  kin,  not  to  make  any  charge  for  his  services,  is  estopped  from 
claiming  a  commission  therefor.  McCaw  v.  Blewit,  2  McCord's  Ch.  90. 
See,  also,  Bate  t.  Bate,  11  Bush  (Ey.),  689. 

And  an  agreement  whereby  certain  executors,  defendants  in  a  con- 
tpst  over  the  will,  should  renounce  and  allow  the  other  executors,  plaint- 
ifiis  in  the  suit,  to  prove  it,  was  held  invalid  and  void.  Hargreaves  v. 
Wood,  2  8w.  &  Tr.  602;  Van  Meter  v.  Jones,  2  Gr.  Ch.  520;  but  see,  also, 
Bassett  v.  Miller,  8  Md.  548;  Owings  v.  Owings,  1  Harr.  &  Gill,  484;  Cur- 
rigan's  Case,  6  Irish  Jur.  (N.  8.)  116. 

It  is  however  held,  that  a  contract  to  pay  one  a  consideration  as  an 
inducement  to  him  to  qualify  as  the  administrator  of  the  estate  of  the 
obligor's  father  and  mother  is  lawful,  and  that  it  may  be  enforced.  Clark 
V.  Constantine,  3  Bush  (Ky.),  652;  Wheelock  v.  Looney,  15  N.  Y.  Week. 
Dig.  128.  See,  also.  Foot  v.  Emerson,  10  Vt.  338;  Spinks  v.  Davis,  82 
Miss.  152:  Page's  Estate,  57  Cal.  238;  Burt's  Case,  48  L.  T.  (N.  8.)  67. 

And  again,  where  two  are  equally  entitled  to  the  administration,  they 


841  AMERICAN  PROBATE  REPORTS. 

may  lawfully  agree  between  themaelves  to  take  out  letters  jointly,  and 
that,  iDasmnch  as  one  of  them  is  to  do  the  greater  part  of  the  work  and 
bear  the  larger  responsibility,  the  other  shall  receive  only  such  nominal 
compensation  as  his  associate  may  think  he  deserres.  Brown  y.  Stewart, 
4  Md.  868;  Astoria  Estate,  6  Whart  238;  White  t.  Bollock,  4  Abb.  App. 
Bee.  578. 
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[98  Indian^  184.] 


Adicxnibtratob^s  liabiuty. — Lobs  of  deposit  in  priyatb 

BANK. 

An  administrator  is  not  linbls  for  the  loss  of  lands  deposited  in  a  prirate  bank 
arising  from  its  iailnre,  unless  the  fact  of  the  banVs  weakness  was  known  to 
him  or  could  hare  been  ascertained  by  the  exercise  of  ordinary  prudence  and 
diligence. 

Pboobedinos  for  final  settlement  of  administrator's  accounts. 

JR.  HiU  and  J.  TT.  Nichols  for  appellant. 

Z.  Bitter,  E.  F.  Bitter  and  B.  W.  Bitter^  for  appellees, 

BioKNELLy  C.  C.  This  is  an  appeal  by  an  administrator 
from  a  judgment  of  said  court  requiring  him  to  make  a  final 
settlement  report  in  ten  days,  and  to  pay  into  court  for  distri- 
bution the  moneys  with  which  he  was  chargeable. 

A  citation  had  been  issued  on  petition  of  the  appellees  re- 
quiring the  administrator  to  make  a  final  settlement,  or  show 
canse  why  he  should  not. 

In  his  answer  to  that  citation  he  stated  his  appointment  as 
administrator,  on  the  3d  day  of  August,  1882 ;  that  his  dece- 
dent, when  he  died,  had  $4,183  SO  on  deposit  in  the  Indiana 
Banking  Company,  where  he  had  kept  his  money  since  1865 ; 
that  said  administrator  was  informed  by  Ingram  Fletcher,  a 
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banker  of  Indianapolis,  that  said  Indiana  Banking  Company 
was  safe  and  solvent,  and  he  also  learned  that  many  leading 
bosiness  men  of  Indianapolis  were  making  deposits  in  said 
fiankiDg  Company ;  that  in  view  of  these  facts,  and  believing 
said  company  to  be  solvent  and  safe,  he  had  said  sum  of 
|4,188  80  transferred  to  his  credit  as  snch  administrator,  and 
afterwards  kept  it  and  moneys  of  his  decedent's  estate  on  de* 
posit  with  said  company ;  that  be  never  knew  and  never  heard 
that  said  company  was  insolvent  or  embarrassed,  nntil  it  failed 
OD  the  10th  of  Angust,  1883  ;  that  he  is  a  farmer  living  abont 
aix  miles  from  Indianapolis,  and  bad  no  safe  way  of  keeping 
the  money  at  home,  and,  so  far  as  he  conld  learn,  said  company 
was  as  safe  as  any  other  bank  in  Indianapolis  ;  that  he  had  on 
deposit  with  said  company  when  it  failed  $i,103  31,  of  which 
he  had  not  been  able  to  collect  a  dollar ;  that  he  has  a  jadg- 
ment  against  said  company  for  the  fnll  amount  of  said  deposit, 
and  has  made  proof  in  order  to  obtain  a  dividend  from  the  re- 
ceiver of  said  company,  bat  has  not  yet  received  anything ;  that 
at  the  time  of  said  failure  he  was  prosecuting  a  suit  in  the  Sa- 
perior  Court  of  Marion  county,  on  a  note  executed  by  William 
Smock  and  Isaac  Smock  to  said  decedent,  which  was  contested, 
and  was  also  attempting  to  collect  a  note  made  by  W.  S. 
Thomas  and  John  Thomas,  and  payable  to  him  as  administrator, 
and  was  trying  to  be  ready  for  final  settlement  at  the  Septem- 
ber term  of  said  court,  1883 ;  that  no  final  settlement  could  be 
made  before  said  September  term,  1883,  because  at  the  close 
of  the  May  term,  1883,  of  said  court,  a  year  had  not  elapsed 
fiince  the  date  of  his  appointment  as  administrator ;  that  on 
the  17th  of  September,  1883,  he  filed  in  this  court  a  partial 
report  as  such  administrator,  showing  a  balance  in  his  hands  of 
$4,103  31,  and  that  all  of  said  balance  was  on  deposit  in  said 
Indiana  Banking  Company  when  it  failed ;  that  said  claim 
against  William  Smodc  and  Isaac  Smock  was  compromised 
about  January  1st,  1884,  and  all  the  debts  of  said  estate  have 
been  paid,  and  that  said  claim  against  William  S.  Thomas  and 
John  Thomas  could  be  adjusted,  and  final  settlement  now 
made,  but  for  the  fact  that  no  part  of  said  deposit  in  the 
Indiana  Banking  Company  can  now  be  collected,  wherefore 
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he  cannot  make  a  final  report ;  that  he  is  not  personally  liable 
to  make  good  to  said  estate  said  loss  by  the  failure  of  said 
company,  bnt  is  bound  to  account  for  so  much  only  of  said 
money  as  can  be  collected  from  said  banking  company  and  its 
individual  members.  The  answer  concludes  with  a  prayer  that 
the  final  settlement  of  said  estate  be  postponed,  and  that  he  be 
held  accountable  for  so  much  only  of  said  deposit  as  he  may  be 
able  to  collect. 

To  this  answer  the  petitioners  replied  in  two  paragraphs : 

1.  A  general  denial. 

2.  That  they  are  heirs  at  law  of  the  decedent,  and  entitled 
to  distribution ;  that  there  were  no  debts  against  said  estate, 
and  no  claims  in  favor  thereof ;  that  long  before  the  failure  of 
said  banking  company,  to  wit,  on  May  11th,  1883,  the  Marion 
Circuit  Court  had  settled  the  question  as  to  the  interests  of  the 
several  heirs  in  the  balance  to  be  distributed,  of  which  said  ad- 
ministrator had  notice ;  that  said  administrator  kept  the  funds 
of  the  estate  in  the  Indiana  Banking  Company,  upon  an  agree- 
ment to  receive  interest  therefor,  although  he  kept  his  own 
private  account  with  another  bank ;  that  before  the  failure  of 
the  Indiana  Banking  Company,  more  than  a  year  had  elapsed 
after  the  appointment  of  said  administrator,  who  ought  to  have 
paid  over  and  distributed  all  of  said  money  before  said  failure, 
and  by  his  negligence  in  failing  so  to  do,  said  money  was 
lost ;  that  said  money  was  deposited  by  said  administrator  of 
his  own  motion,  without  order  of  court  or  consent  of  parties, 
although,  at  the  time  of  said  deposit,  said  company  was,  and 
long  had  been,  insolvent  and  without  capital,  and  that  the 
facts  as  to  its  condition  might  and  ought  to  have  been 
known  to  said  administrator,  if  he  had  made  any  effort  to  ob- 
tain them ;  that  said  loss  was  caused  by  said  unlawful  acts  and 
omissions  of  said  administrator.  The  reply  concluded  with  a 
prayer  that  the  administrator  be  ordered  to  pay  over  said 
money  to  the  clerk  of  the  coui-t,  and  to  file  his  report  in  final 
settlement. 

A  demurrer  to  the  second  paragraph  of  this  reply,  for  want 
of  facts  sufficient,  was  overruled.  A  motion  for  a  change  of 
venue  was  made  by  the  administrator  and  was  overruled.    The 
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canBe  was  submitted  to  the  court  for  trial,  and  at  the  request 
of  the  administrator  the  conrt  made  a  special  finding  of  the 
facts  and  stated  conclasions  of  law  thereon.  The  following  was 
the  substance  of  the  special  finding : 

1.  That,  on  the  19th  day  of  JtAj,  1882,  the  said  John 
Myers  departed  this  life,  in  Marion  county,  Indiana,  leaving 
certain  heirs  named  in  the  finding,  among  whom  are  the  peti- 
tioners. 

2.  That  in  a  certain  suit  for  partition  the  interests  of  all 
of  said  heirs  in  the  balance  to  be  distributed  of  the  estate  of 
md  decedent  was  ascertained,  of  which  said  administrater  had 
notice. 

3.  That,  on  August  3d,  1882,  said  administrator  was  ap- 
pointed, and  found  on  deposit  in  the  Indiana  Banking  Oom- 
pany  $4,188  48  belonging  to  said  estate,  said  decedent  having 
deposited  his  money  in  that  bank  since  1865 ;  that  said  ad- 
ministrator proceeded  in  the  settlement  of  said  estate,  and  that 
at  the  present  time  there  are  no  debts  or  claims  filed  against 
the  same,  or  known  by  said  administrator  to  exist,  that  are  un- 
paid ;  that  said  administrator  had  in  the  bank  of  said  company, 
on  August  10th,  1883,  $4,103  81  of  the  moneys  of  said  estate, 
and  is  chargeable  as  administrator  with  $4,133  86 ;  that  all  the 
debts  due  said  estate  are  collected  except  a  judgment  for  $97 
against  William  S.  Thomas  and  John  Thomas,  the  stay  upon 
which  has  expired,  and  it  can  be  collected  on  call  by  the  ad* 
ministrator ;  this  finding  states  also  the  amounts  to  be  distrib- 
uted to  said  widow  and  heirs. 

4.  Among  the  assets  was  a  note  for  $1,000,  made  by  Wil- 
liam Smock  and  Isaac  Smock,  and  payable  to  the  decedent ; 
that  said  Smocks  were  insolvent,  and  said  administrator  pro- 
cured an  order  of  court  to  compromise  said  claim  for  $100, 
bat  afterwards,  and  without  calling  the  attention  of  the  court 
thereto,  he  brought  a  useless  suit  on  said  note  in  another  court, 
and  that  he  is  entitled  to  no  credit  for  expenses  connected 
therewith. 

5.  That  said  banking  company  failed  on  the  10th  of  Au. 
gust,  1883,  and  had  been  insolvent  for  five  years,  and  in  all  that 
time  had  the  reputation  of  being  an  unsafe  and  weak  bank  in 
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Indianapolis  and  the  enrrounding  neighborhood,  which  reputa- 
tion said  administrator  could  have  known  by  reasonable  or  or- 
dinary diligence. 

6.  That  the  decedent,  John  Myers,  was  one  of  the  sureties 
of  Daniel  Hanway,  treasarer  of  Marion  county,  on  his  official 
bond,  for  the  period  beginning  September  3d,  1877,  and  end- 
ing September  3d,  1879 ;  that  on  the  20th  day  of  December, 
1880,  the  auditor  of  Marion  county  brought  suit  on  said  bond 
in  the  Marion  Superior  Court ;  that  said  John  Myers  was  not 
made  a  party  to  said  suit,  and  said  administrator  was  not  made 
a  party  thereto  until  May  7th,  1884,  about  the  time  the  testi- 
mony in  this  case  was  closed,  and  did  not  know  such  a  suit 
had  been  intended  until  May  8th,  1884,  on  which  day  he  was 
served  with  process,  and  that  no  claim  against  said  John 
Myers'  estate,  on  account  of  said  bond,  has  been  filed  in  this 
court. 

Upon  these  facts  the  conclusions  of  law  were  as  follows: 
That  said  administrator  is  not  entitled  to  any  credit  for  losses 
sustained  by  such  deposit  in  the  Indiana  Banking  Company, 
and  that  he  has  shown  no  reason  why  he  should  not  imme- 
diately settle  said  estate ;  that  said  Superior  Court  of  Marion 
county  has  no  jurisdiction  to  enforce  any  claim  against  said 
estate  in  said  suit  upon  said  official  bond  ;  that  said  estate  and 
funds,  and  the  administration  thereof,  are  under  the  control 
of  this  court,  and  can  be  reached  only  by  a  claim  duly  filed 
in  this  court,  and  that  the  order  of  the  judge  of  said  Superior 
Court,  and  the  proceedings  had  in  consequence  thereof,  present 
no  excuse  why  said  administrator  should  not  settle  the  same 
immediately. 

To  these  conclusions  of  law  the  administrator  excepted. 

A  motion  for  a  new  trial  made  by  the  administrator  was 
OTerruled,  and  a  judgment  was  rendered  requiring  the  adminis- 
trator to  pay  the  costs  and  to  file  in  said  court,  within  ten  days, 
his  final  settlement  report,  and  to  pay  into  court,  for  distribu- 
tion, the  moneys  with  which  he  stands  charged. 

The  administrator  assigns  errors  on  his  appeal  as  follows : 

1.  Overruling  the  demurrer  to  the  second  paragraph  of  the 
reply. 
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2.  In  refnsing  to  grant  a  change  of  venne. 

3.  In  the  concluBions  of  law. 

4.  In  overruling  the  motion  for  a  new  trial. 

5.  In  rendering  final  judgment  against  said  appellant. 

The  last  spedfieation  in  this  assignment  of  errors  is  too 
general  to  present  any  question.  {Clayton  v.  Blaugh^  98 
Ind.  85.)  And  the  second  specification,  in  reference  to  the 
refusal  to  grant  a  change  of  venue,  presents  no  question,  be- 
cause that  matter  belongs  to  the  motion  for  a  new  trial. 
[McCorJde  v.  StaU^  14  Ind.  39 ;  WaUs  v.  Anderson^  dBc,  B.  £. 
Co.  60  Ind.  56.) 

As  to  the  first  specification  of  the  assignment  of  errors,  we 
think  there  was  no  error  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  reply ;  that  paragraph  averred  that  more 
than  a  year  had  elapsed  since  the  administrator's  appointment^ 
and  that  all  claims  against  and  in  favor  of  the  estate  had  been 
paid,  and  that  the  administrator  might  and  ought  to  have  made 
final  settlement  and  distribution  long  before  the  failure  of  the 
bank ;  that  the  administrator  left  the  money  in  the  bank  for 
the  purpose  of  securing  four  per  cent,  interest,  and  that  by  hia 
negligence  the  money  was  lost. 

The  principal  question  in  the  case  arises  on  the  third  speci- 
fication of  error,  which  is  that  the  conclusions  of  law  upon 
the  facta  found  were  erroneous,  and  upon  the  first  three  reasons 
for  a  new  trial,  which  are  substantially  that  the  findings  were 
not  sustained  by  the  evidence. 

The  first  conclusion  of  law  presents  the  question,  when  is  & 
trustee  liable  for  losses  sustained  by  the  failure  of  a  bank  hav- 
ing on  deposit  his  trust  money  ?  On  this  subject  the  general 
rales  which  govern  trustees  are  applicable  to  administrators. 
(2  Williams'  Ex'rs,  1717, 1781.) 

^^  With  respect  to  losses  sustained  by  the  failure  of  bankers^ 
or  other  persons  into  whose  hands  the  money  of  the  testator  haa 
been  deposited  by  the  executor,  the  rule,  at  least  in  equity^ 
seems  to  be  that  when  the  deposit  was  made  from  necessity, 
or  conformably  to  the  common  usage  of  mankind,  the  executor 
will  not  be  responsible  for  the  loss."  (2  Williams'  Ex'rs, 
1545.) 
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In  ChurchiU  v.  Hdbson  (1  P.  Wms.  241)  the  Lord  Chancel- 
lor Harcourt  said  :  ^^  Neither  do  I  think  the  executor  Chnrchill 
onght  to  be  chargeable  with  the  £500  by  him  paid  to  Good- 
wjn,  he  having  been  the  cashier  with  whom  the  testator  in  his 
lifetime  chose  to  entrust  his  money,  and,  therefore,  the  execa- 
tor  onght  not  to  saffer  for  having  trusted  him  whom  the  testa- 
tor himself  in  his  life  trusted." 

In  Knight  v.  Plymouth  (8  Atk.  480),  where  a  receiver  in 
the  country  had  collected  rents,  and,  instead  of  sending  the 
money  to  London  in  specie,  had  remitted  it  in  bills  of  ex- 
change upon  London,  procured  from  one  Winsmore,  which 
were  afterwards  dishonored.  Lord  Chancellor  Hardwicke  said : 
"  It  would  be  very  hard  to  oblige  the  receiver  to  make  good 
a  loss  which  was  not  owing  to  any  default  of  his,  but  as  the 
sum  was  large,  it  was  a  necessary  precaution  to  remit  it  by  bills, 
rather  than  in  specie,  and,  at  the  time  the  money  was  paid  to 
Winsmore,  he  had  no  reason  to  doubt  its  being  lodged  in  a  safe 
hand." 

In  the  case  of  Belchier,  Eao  parte  (Ambler,  219),  Lord 
Hardwicke  said :  ^'  If  trustee  appoints  rents  to  be  paid  to  a 
banker  *  *  and  the  banker  afterwards  breaks,  the  trustee 
is  not  answerable." 

In  Bowth  V.  Howell  (3  Yesey,  565)  the  funds  of  a  tes- 
tator were  in  his  banker^s  hands  when  he  died ;  they  were  left 
there  by  his  executor,  and  were  subsequently  lost  by  the 
failure  of  the  banker.  The  Chancellor,  Lord  Loughborough, 
held  that  the  executor  ought  not  to  be  charged,  and  he  said : 
**  If  he  had  taken  them "  (the  securities)  "  to  his  chambers, 
he  would  have  been  liable  to  any  casualty  that  might  have 
happened." 

In  Adams  v.  Olaofton  (6  Vesey,  226)  negotiations  were 
pending  for  the  appointment  of  another  trustee,  and  certain 
moneys  were  temporarily  deposited  with  one  Nightingale,  a 
banker,  who  stopped  payment.  The  deed  of  trust  contained 
no  direction  for  depositing  the  money  with  a  banker,  yet 
the  Master  of  the  Rolls  said :  "  The  defendant,  Claxton,  is 
not  to  be  charged  with  the  money  deposited  in  Nightingale's 
bank." 
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In  Williams  on  Executors  (2049-50)  it  is  said  that,  even  if 
an  ezecntor  lias  admitted  assets  before  snit,  if  a  strong  case  be 
made  ont,  he  may  be  relieved  from  the  adOiission,  as  if  the 
money  were  in  a  banker's  hands  who  failed. 

In  2  Story's  Eq.  Jur.  (section  1269)  it  is  said  of  a  trustee : 
"  So,  if  he  should  deposit  the  money  with  a  banker  in  good 
credit,  to  remit  it  to  the  proper  place  by  a  bill,  drawn  by  a  per- 
son in  due  credit,  and  the  banker  or  drawer  of  the  bill  should 
become  bankrupt,  he  wonld  not  be  responsible.  The  rule,  in 
all  cases  of  this  sort,  is,  that,  when  a  trustee  acts  by  other 
hands,  either  from  necessity  or  conformably  to  the  com- 
mon usage  of  mankind,,  he  is  not  to  be  made  answerable  for 


In  Swinfen  v.  Swinfen  (29  Beav.  211)  an  executrix  had  the 
money  of  her  testator's  estate  in  a  private  bank  which  became 
bankrupt  and  the  money  was  lost.  The  Master  of  the  Eolls  al- 
lowed the  executrix  a  credit  for  the  amount  lost. 

In  Johnson  v.  NevoUm  (11  Hare,  160)  a  testator  had  £3,000 
in  the  hands  of  his  bankers,  and  his  executors  continued  the  de- 
posit ;  about  nine  months  afterwards  the  bankers  became  bank- 
rupt, and  the  estate  lost  thereby  £1,000.  A  master  had  re- 
ported that  "  there  were  not  any  purposes  of  their  trust  which 
rendered  it  necessary  for  the  executors  to  retain  the  balance, 
or  any  part  of  it,  with  the  bankers."  Yet  the  court  held  that 
the  executors  were  not  answerable  for  the  loss,  and  said:  ^^I 
think  if  the  court  should  hold  parties  in  that  situation  to  be 
liable  for  losses  occurring  under  circumstances  like  the  present, 
it  would  become  impossible  to  find  proper  persons  to  accept  the 
duty.'' 

In  Hill  on  Trustees,  573,  it  is  said  :  '^  So  where  the  trust 
funds  are  properly  deposited  with  a  banker  or  agent,  who  fails, 
the  trustee  will  be  allowed  the  sum  so  lost." 

In  ComweU  v.  Decker  (8  Hun,  122),  an  administratrix  hav- 
ing kept  the  money  of  the  estate  in  her  house,  instead  of  de- 
positing it  in  a  bank,  the  nearest  bank  being  twelve  miles 
distant,  the  money  was  stolen,  she  was  held  liable,  and  the 
Supreme  Court  of  New  York  said :  "  It  is  repeatedly  held 
that  if  a  trustee,  in  the  exercise  of  his  best  judgment,  deposits 
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money  in  a  bank  of  good  repute,  he  is  not  liable  in  the  event 
of  the  failure  of  the  bank.  *  *  *  Her  husband  bad 
kept  a  bank  account,  of  which  she  was  aware.  Although  the 
bank  was  some  twelve  miles  off,  he  had  deemed  it  proper  to 
deposit  in  it  there,  and  she  could  and  should  have  done  the 
same." 

In  Wharton  on  Kegligence  (section  519)  we  find  the  fol- 
lowing: ««A  *  *  trustee,  *  *  or  executor,  has  cur- 
rency in  hand  belonging  to  his  trust.  Is  he  to  keep  this  in 
his  own  house  ?  This  would  be  negligent,  and  would  make 
him  liable  in  case  of  loss,  except  under  extreme  circn  in- 
stances of  via  moQOT,  His  duty  is  to  deposit  such  funds  in 
bank ;  and  this  duty  is  satisfied,  apart  from  statutory  limita- 
tions, if  the  bank,  at  the  time  of  deposit,  is  in  good  reputation^ 
and  if  there  is  nothing  in  way  of  public  rumor  subseqnentlj 
occurring  which  would  lead  a  good  business  man  to  with- 
draw his  funds." 

^^  Trust  moneys  may  be  deposited  for  a  reasonable  time  in  a 
bank  having  good  credit,  if  the  deposit  is  made  to  the  credit  of 
the  trust  estate,  and  not  in  the  trustee's  individual  name  and  ao- 
count ;  and  the  trustee  does  not  become  liable  for  a  loss  occa- 
sioned by  a  failure  of  the  bank  under  these  circumstanoee.'^ 
(2  Pomeroy's  Eq.  Jur.  §  1067.  And  see  MoCabe  v.  FcwiUry 
84  N.  Y.  314.) 

The  result  of  the  foregoing  authorities  is,  that  a  trustee  is 
not  liable  merely  because,  instead  of  undertaking  to  keep  the 
trust  money  safely  in  his  own  house,  he  deposits  it  in  a  pri- 
vate bank  which  fails,  nor  because  the  bank  is  weak,  unless 
that  fact  was  known  to  the  trustee,  or  might  have  been  known 
by  the  exercise  of  ordinary  prudence  and  diligence.  The 
question  in  all  such  cases  is,  was  the  trustee  reasonably  prudent 
and  diligent  in  making  or  continuing  the  deposit?  If  so,  he 
will  not  be  liable,  although  the  bank  was  and  had  been  inaoly- 
ent.  Such  insolvency  will  not  affect  him  unless  he  knew  it,  or 
unless  it  was  generally  known,  or  unless  there  were  general 
rumors,  injuriously  affecting  the  (redit  of  the  bank,  which 
were  known  to  the  trustee  or  might  have  been  so  known  by 
reasonable  diligence.  There  is  a  class  of  cases  in  which  trustees 
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have  been  held  liable  for  losseB  on  inyestmentB  made  contrary 
to  the  directions  of  the  instroment  creating  the  trast,  or 
witlioat  any  anthoritj  to  invest,  or  upon  personal  security 
merety.  {Hehden  v.  Wesley ^  29  Beavao,  213 ;  Barney  y,  Saun- 
dere,  16  How.  585 ;  Darke  y.  Martyfiy  1  Beavan,  525 ;  Peny» 
Trusts,  §  465.) 

Bat  even  in  relation  to  such  investments,  the  author  last 
cited,  in  the  section  jnst  referred  to,  says :  ^*  In  States  where 
there  are  no  fixed  funds  or  securities  in  which  trustees  shall  in- 
vest, the  fact  that  a  testator  has  invested  his  property  in  partio- 
nlar  stocks,  shares  of  corporations,  mortgages,  or  other  securi- 
ties, thns  indicating  his  confidence  in  such  investments,  will  go 
far  to  justify  the  trustees  in  continuing  them." 

There  is  a  clear  distinction  between  an  investment  and  a  de- 
posit. In  the  former  the  trustee  loses  the  control  of  the  money ; 
in  the  latter  he  retains  it.  His  business  is  to  keep  the  money 
safely,  and  banks  are  commonly  used  as  safe  places  of  deposit 
by  prudent  men.  There  is  nothing  in  the  decisions  upon  in- 
vestments which  impairs  the  force  of  the  cases  above  cited  as 
to  deposits,  or  changes  the  rule  to  be  deduced  therefrom  as 
hereinbefore  set  forth. 

The  first  conclusion  of  law  in  the  present  case  states  that 
the  administrator  is  not  entitled  to  credit  because  of  any  loss 
sustained  by  the  estate  in  consequence  of  its  money  being  on 
deposit  in  the  Indiana  Banking  Company  at  the  time  of  its 
suspension  and  failure.  The  facts  found  on  which  this  conclu- 
sion rests  are : 

1.  That  the  intestate,  when  he  died,  in  July,  18S2,  had 
|1,188  48  on  deposit  in  the  Indiana  Banking  Company ;  that 
he  had  kept  his  money  on  deposit  in  that  bank  for  five 
years,  and  that  the  administrator  had  in  said  bank,  on  the 
10th  of  August,  1883,  $4,103  81,  and  is  chargeable  as  admin- 
istrator with  $4,133  86.  These  facts  appear  in  the  third  special 
finding. 

2.  The  fifth  special  finding  states  that  said  bank  failed  on 
the  10th  of  August,  1883,  and  was  then,  and  for  five  years  last 
past  had  been,  insolvent ;  and  that  during  all  of  said  years  it  had 
the  reputation  of  being  an  unsafe  and  weak  bank  in  Indianap- 


254  AMERICAN  PROBATE  REPORTS. 

olis  and  the  snrronDding  neighborhood,  which  reputation  said 
administrator  could  have  learned  by  using  reasonable  or  ordi- 
nary diligence. 

In  considering  an  exception  to  conclusions  of  law  the  facta 
are  taken  to  be  correctly  found  ;  the  correctness  of  the  finding 
can  be  disputed  only  by  a  motion  for  a  new  trial  on  the  ground 
that  the  findings  are  not  sustained  by  the  evidence.  Taking 
the  facts  as  correctly  found,  as,  for  the  present  purpose  they 
must  be  taken,  there  was  no  error  in  the  first  conclusion  of 
law. 

The  second  conclusion  of  law  is,  in  substance,  that  the  snit 
and  proceedings  in  the  Superior  Court  of  Marion  county  pre- 
sented no  sufficient  reason  why  said  administrator  should  not 
settle  said  estate.  It  will  be  remembered  that  the  administra- 
tor was  appointed  on  the  3d  of  August,  1882. 

The  second  conclusion  of  law  rests  upon  the  sixth  special 
finding,  which  is  as  follows : 

The  decedent  was  one  of  the  sureties  on  the  bond  of  Sam- 
uel Han  way,  as  treasurer  of  Marion  county,  for  the  term  be- 
ginning September  8d,  1877,  and  ending  September  8d,  1879 ; 
that  suit  was  brought  on  said  bond  in  the  Superior  Court  of 
Marion  county  against  Hanway  and  some  of  his  sureties,  on 
December  20th,  1880 ;  that  the  decedent,  in  his  lifetime,  was 
not  made  a  party  to  that  suit,  nor  was  said  administrator 
made  a  party  thereto  until  May  7th,  1884,  at  about  the  time 
when  the  testimony  in  the  present  suit  was  closed,  nor  Lad 
the  administrator  any  knowledge  that  any  step  was  taken,  or 
in  contemplation,  toward  making  him  a  party  to  said  suit  until 
May  8th,  1884,  on  which  day  the  summons  in  said  suit  was 
served  upon  him,  and  that  no  claim  against  the  estate  of  said 
decedent  has  been  filed  in  the  Marion  Circuit  Court  upon  said 
bond. 

Section  2310,  R.  S.  1881,  was  amended  by  section  6  of 
the  Decedents'  Act  of  1883,  Acts  1883,  p.  153,  and  now  pro- 
vides that  no  action  shall  be  brought  by  complaint  and 
summons  against  an  administrator  for  the  recovery  of  any 
claim  against  the  decedent,  but  the  holder  thereof  shall  file 
a  statement  thereof  in  the  office  of  the  clerk  of  the  court  in 
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which  the  estate  is  pending,  accompanied  by  the  affidavit  of 
the  claimant,  etc.,  and  if  sach  claim  be  filed  after  the  expi- 
ration of  one  year  after  the  giving  of  notice  by  the  execntor 
or  administrator  of  his  appointment,  it  shall  be  prosecuted  at  the 
costs  of  the  claimant,  and  if  not  filed  at  least  diirty  days  before 
final  settlement  of  the  estate,  it  shall  be  barred  except  as  here- 
inafter provided  in  case  of  liabilities  of  heirs,  devisees  and  lega- 
tees. The  exceptions  here  referred  to  relate  to  the  claims  of 
creditors  under  disabilities  and  do  not  affect  the  present  qnes- 
tion.     (R  S.  1881,  §  2442,  et  aeq.) 

Heretofore  it  has  been  proper  to  join  the  administrator  of 
a  deceased  joint  obligor  in  an  action  against  the  survivors  on 
the  joint  contract,  but  the  statute  just  mentioned  and  sections 
2311  to  2310,  R  S.  1881,  introduce  new  rules.  Section  2311 
provides  that  '*  No  action  shall  be  brought  by  complaint  and 
summons  against  any  executor  or  administrator  and  any 
other  person  or  persons,  or  his  or  their  legal  representatives, 
npon  any  contract  executed  jointly,  or  jointly  and  severally, 
by  the  deceased  and  such  other  person  or  persons,  or  upon 
any  joint  judgment  founded  thereon ;  but  the  holder  of  said 
contract  or  judgment  shall  enforce  the  collection  thereof 
against  the  estate  of  the  decedent  only,  by  filing  his  claim 
as  provided  in  the  preceding  section."  Section  2312  is  as 
follows:  ''Every  contract  executed  jointly  by  the  decedent 
with  any  other  person  or  persons,  and  every  joint  judgment 
founded  on  such  contract,  shall  be  deemed  to  be  joint  and 
several  for  the  purpose  contemplated  in  the  last  preceding 
section  ;  and  the  amount  due  thereon  shall  be  allowed  against 
the  estate  of  the  decedent  as  if  the  contract  were  joint  and 
several." 

The  other  sections  above  mentioned,  to  wit,  sections  2313  to 
2316,  R.  8.  1881,  regulate  the  extent  of  the  liability  of  the  es- 
tate of  a  decedent  who  was  a  surety  or  a  co-surety. 

Under  the  foregoing  statutes,  the  pendency  of  the  suit  in  the 
Superior  Court  of  Marion  county  afforded  no  reason  why  the 
estate  should  not  be  settled,^  the  year  having  expired,  at  the  end 
of  which  it  was  the  duty  of  the  administrator  to  settle  the  es- 
tate.   The  decedent  himself  not  having  been  a  party  to  the  suit 
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which  was  commenced  m  his  lifetime,  and  no  claim  having 
been  filed  in  the  Marion  Circait  Gonrt  in  relation  to  the  de- 
cedent's liability  on  s^id  bond,  there  was  no  claim  existing  of 
which  the  Marion  Circait  Court  or  the  administrator  was  an* 
thorized  to  take  notice.  There  was,  therefore,  no  error  in  the 
second  conclusion  of  law. 

The  next  question  is  presented  by  the  first  three  reasons  for 
a  new  trial,  which  are  substantially,  that  the  findings  were  not 
sustained  by  and  were  contrary  to  the  evidence. 

It  will  not  be  necessary  to  consider  any  of  the  special  find- 
ings except  so  much  of  the  fifth  as  asserts  that  the  Indiana 
Banking  Company  at  the  time  of  its  failure,  and  for  five  years 
last  past, ''  had  the  reputation  in  Indianapolis  and  the  surround- 
ing neighborhood  of  being  an  unsafe  and  weak  bank,  which 
reputation  said  administrator  could  have  learned  by  using  rea^ 
sonable  or  ordinary  diligence." 

The  word  "  reputation,"  used  in  such  a  connection,  with- 
out limitation,  implies  generality,  it  means  public  opinion  in 
the  community ;  the  ^^  reputation  of  being  a  weak  and  unsafe 
bank  "  cannot  exist  unless  there  is,  at  least,  something  in  the 
way  of  public  rumor  that  would  lead  a  good  business  man  to 
withdraw  his  funds.  (See  the  citation,  supra^  from  Wharton's 
Neg.) 

The  question  is,  does  the  evidence  show  any  such  public 
rumor  or  general  suspicion  as  to  the  Indiana  Banking  Com- 
pany ?  The  question  as  to  whether  the  bank  was  actually  in- 
solvent is  not  the  controlling  question. 

There  is  no  pretence  that  such  actual  insolvency,  if  it  ex- 
isted; was  known  to  the  administrator,  or  could  have  been 
known  by  him  in  the  exercise  of  any  ordinary  diligence. 

He  found  the  money  in  the  bank ;  the  decedent  kept  his 
money  there  for  five  years  next  before  his  death;  the  ad- 
ministrator saw  men  going  in  there  depositing  large  sums  of 
money,  and  so  far  as  he  could  see  everything  was  going  on 
all  right ;  about  thirty  other  banks  and  bankers  kept  their  de- 
posits there ;  at  the  time  of  the  failure  there  were  from  four- 
teen to  sixteen  hundred  depositors  there,  embracing  some  of 
the  leading  business  men  of  Indianapolis,  one  of  them  deposit- 
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ing  to  the  amonnt  of  a  million  of  dollars  a  year ;  only  two 
of  the  ten  banks  then  existing  in  Indianapolis  had  a  larger  line 
of  deposits  than  this  bank.  It  seems  impossible  that,  nnder 
8nch  cirenmstances,  there  conld  have  been  any  public  mmor 
or  any  general  reputation  injnrionsly  affecting  the  credit  of 
the  bank.  But  the  evidence  shows  conclusively  that  in  fact 
there  were  no  such  public  rumors  and  no  such  general  reputa- 
tion. 

The  evidence  shows  that  the  bank  had  become  embarrassed, 
and  perhaps  really  insolvent,  by  taking  too  much  real  estate 
and  by  the  suspension  of  the  First  National  Bank,  and  that 
certain  persons,  who  had  confidential  means  of  knowledge, 
were  aware  of  this,  and  that  they  understood  that  the  bank 
was  weak ;  but  there  is  no  testimony  at  all  that  at  the  time  of 
the  testator's  death,  or  between  that  time  and  the  failure  of 
the  bank,  such  matters  were  generally  known,  nor  that  there 
were  any  public  rumors  or  general  reputation  injuriously 
affecting  the  bank's  credit.  On  the  contrary,  the  evidence 
showed  conclusively  that  the  general  public  opinion  was  that 
the  Indiana  Banking  Company  was  a  safe  place  of  deposit, 
from  the  time  the  administrator  was  appointed  Until  the  time 
of  its  failure.  The  administrator,  however,  did  not  rely  on 
this  public  opinion  alone ;  within  a  week  after  his  appointment, 
he  inquired  of  Ingram  Fletcher,  a  banker  of  Indianapolis, 
with  whom  he  had  kept  his  own  bank  account  for  many  years, 
whether  the  Indiana  Banking  Company  was  good,  and  was  told 
by  him  that  it  was,  and  to  leave  the  money  until  it  should  be 
paid  into  court,  and  that  he  '^  need  not  lose  a  moment's  sleep 
over  it,"  and  that  if  he,  Fletcher,  learned  anything  indicating 
that  the  Indiana  Banking  Company  was  not  good,  he  would  let 
him  know. 

Where  there  is  testimony  tending  to  sustain  the  finding,  it 
cannot  be  disturbed,  but  here  the  administrator  was  not  liable 
unless  negligent,  and  there  was  no  evidence  tending  to  show 
negligence.  In  such  a  case  the  judgment  is  always  reversed. 
(JeffersanviUey  (&c.,  J2.  jR,  Co,  v.  Bowen^  49  Ind.  154 ;  Jamie- 
9fm  V.  MUUTj  54  Ind.  332 ;  Roe  v.  Cronkhite^  55  Ind.  183 ; 
Butterfield  v.  Triitipo,  67  Ind.  338  ;  Davi^  v.  Qrater,  62  Ind. 
Vol.  IV.— 17 


258  AMERICAN  PROBATE  REPORTS. 

408.)  The  evidence  did  not  tend  to  prove  the  existence  of 
everf  fact  necessary  to  justify  the  finding.  {Sharp  v.  McBride^ 
69  Ind.  896 ;  Bay  v.  Simons,  76  Ind.  160 ;  Xitch  v.  SchoeneU, 
80  Ind.  74 ;  Stringer  v.  NorthwesUrn  M.  Life  Ins.  Co.  82  Ind. 
100.)  We  think  that  the  finding,  that  ^'for  five  years  this 
bank  had  the  reputation  of  being  an  unsafe  and  wes^  bank  in 
Indianapolis  and  the  surrounding  neighborhood,  which  repnta- 
tion  said  Norwood  could  have  learned  by  ordinary  or  reason- 
able diligence,"  is  contrary  to  the  evidence,  and  that,  there- 
fore, the  court  erred  in  overruling  the  motion  for  a  new  triaL 

This  result  renders  it  unnecessary  to  consider  any  of  the 
other  reasons  alleged  for  a  new  trial,  or  any  other  of  the  errors 
.assigned. 


See  McCabe  v.  Fowler,  2  Am.  Prob.  R.  126. 


Phillips  vs.  Phillips. 

[81  Eentacky,  828.] 

OOSTS  OF   EXEOUTOB  FAILmO  TO   ESTABLISH  WILL. 

Jka  executor  is  entitled  to  be  paid  out  of  the  estate  taxable  oosts  and  whatever 
reasonable  snm  he  may  hare  expended  in  addition  thereto  in  proceedings  to 
probate  his  testator's  will.  He  is  not  within  a  statutory  provision  awarding 
costs  only  to  successful  parties. 

Russell  dk  Averitt^  Welch  dk  Saufley^  Hill  (6  Alcorn^  and 
Wm.  Lindsay  J  for  appellant. 

Rountree  <Ss  Lisle^  Durham  <6  Jacobs^  and  C.  S.  Rill,  for 
appellee. 

HiNES,  J.  This  is  a  contest  as  to  which  of  two  papers  is 
the  true  and  last  will  of  D.  W.  Phillips.  The  paper  purporting 
to  have  been  executed  in  1869  gives  the  property  to  the  nomi- 
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nated  executor,  J.  6.  Phillips,  in  trust  for  the  son  of  D.  M. 
Phillips,  and  in  case  of  his  death,  to  certain  charitable  uses. 
.  The  other  paper,  executed  after  the  death  of  the  testator's  son, 
in  1877,  gives  the  estate  to  B.  H.  Kay  and  Ben.  Doom,  nephews 
of  the  testator,  and  nearest  of  kin,  to  whom  the  estate  would 
have  passed  in  case  of  intestacy.  The  J.  G.  Phillips,  the  nom- 
inated executor  in  the  will  of  1869,  offered  it  for  probate,  when 
he  was  met  by  appellees  with  the  claim  that  the  will  of  1877, 
which,  in  terms,  revokes  all  other  wills,  was  the  last  and  true 
will  of  D.  W.  Phillips.  The  will  of  1877  was  admitted  to  pro- 
bate,  whereupon  appellant,  J.  6.  Phillips,  as  nominated  execu- 
tor, appealed  to  the  Common  Pleas  Court,  where  the  qaestion 
as  to  which  of  the  two  papers,  if  either,  was  the  will  of  J).  W. 
Phillips,  was  submitted  to  a  jury,  and  a  finding  had  in  favor  of 
the  will  of  1877.     From  that  finding  this  appeal  is  taken. 

The  issue  below  was,  whether  the  testator  was  of  sound 
mind,  and  whether  the  will  of  1877  was  obtained  by  undue  in- 
fioence. 

The  record  contains  some  two  thousand  pages,  with  much 
conflicting  evidence ;  but  after  a  careful  reading  and  considera- 
tion of  it,  we  arrive  at  the  condnsion  that  the  weight .  of  the 
evidence  is  in  favor  of  the  sanity  of  the  testator  at  the  time  of 
the  execution  of  the  will  of  1877,  and  that  no  undue  influence 
operated  to  secure  its  execution  ;  bat  if  we  were  not  satisfied 
of  this,  we  could  not  disturb  the  verdict  of  the  jury  unless  the 
weight  of  the  evidence  was  flagrantly  against  the  finding  of 
the  jury,  as  verdicts  in  will  cases  are  to  be  treated  in  this  court 
as  verdicts  in  other  cases. 

The  one  hundred  and  sixty-nine  assignments  of  errors  in 
this  case  may  be  condensed  and  stated,  in  snbstance,  as  fol- 
lows: 

First.  That  the  court  should  not  have  submitted  the  issue 
on  each  of  these  wills  to  the  same  jury,  as  it  is  claimed  the 
field  of  testimony  necessary  to  go  over  on  these  two  issues 
was  80  great  as  to  create  confusion  in  the  minds  of  the  jnry. 

Second.  That  it  was  error  to  allow  the  devisees,  B.  H.  Bay 
and  Ben.  Doom,  to  testify. 
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Third.  That  the  court  erred  in  various  instances  in  the  ad- 
mission and  rejection  of  evidence. 

Fourth.  Errors  in  giving  and  refusing  instructions. 

Fifth.  In  giving  personal  judgment  against  appellant,  J.  O. 
Phillips,  for  cost. 

As  to  the  first  assignment,  we  think  the  court  below  pur- 
sued an  eminently  wise  and  proper  course  in  submitting  the  is- 
sue of  will  or  no  will,  as  to  each  of  these  papers,  to  the  same 
jury,  and  acted  properly  in  the  method  of  introducing  testimo- 
ny to  sustain  or  overthrow. 

The  second  objection,  that  the  devisees,  Ray  and  Doom^ 
were  permitted  to  testify,  has  been  repeatedly  decided  in  favor 
of  their  competency.  {MUton  v.  Hunter  and  Cave  v.  Co/ve^ 
13  Bush,  168  and  468 ;  Flood  v.  Pragroff,  79  Ky.  614.) 

The  third  point  covers  the  admission  and  rejection  of  evi- 
dence in  a  great  number  of  instances.  We  have  examined  them 
all,  and  while,  in  several  cases,  we  find  technical  errors  both  in 
the  admission  and  rejection  of  evidence,  there  is  nothing  to  ma- 
terially injure  or  prejudice  appellants,  and  we  will  therefore 
not  discuss  them  in  detail,  as  it  would  be  a  useless  consumption 
of  time. 

The  principal  complaint  on  the  fourth  point  is,  that  the 
court  did  not  correctly  define  to  the  jury  that  soundness  of 
mind  necessary  to  the  valid  making  and  execution  of  a  will. 
The  court  defined  it  as  follows : 

^'  That  soundness  of  mind  in  making  a  will  is  capacity  to 
know  by  the  testator  his  legal  heirs,  and  his  estate,  and  to  dis- 
pose of  the  same  in  a  rational  manner,  according  to  a  fixed  pur- 
pose of  his  own." 

This  is  the  same  instruction,  in  substance,  that  was  given 
and  approved  in  Tudor  v.  Tudor  (17  B.  M.  891),  and  which 
has  been  so  long  and  so  repeatedly  indorsed  by  this  court,  that 
we  are  not  inclined  to  disturb  it,  although  it  be  possible  to  get 
an  instruction  with  more  technical  accuracy.  It  is  not  calcu- 
lated to  mislead  the  jury,  and  that  is  reason  enough  for  allow- 
ing it  to  remain  as  it  is.  (  Wiee  v.  Foote^  Op.  Feb.  5,  1888,  4 
Law  Rep.  645.) 

The  instructions  given  by  the  court   as   to   insane   delu- 
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fflons  and  nndae  influence  accord  with  onr  view  of  the  law 
and  with  the  repeated  ralings  of  this  court.  An  attempt  at 
a  foUer  and  more  accurate  definition  of  any  of  these  words 
would  more  probably  mislead  and  confuse  the  average  juror 
than  enlighten  him. 

Many  of  the  instructions  asked  for  by  appellants  and  re- 
fused were  in  reference  to  the  weight  to  be  given  certain 
portions  of  the  evidence,  and  as  to  the  presumptions  to  flow 
from  given  relations  between  the  parties  and  the  testator. 
Many  of  them  are,  abstractly,  good  law,  and  would  be  appli- 
cable if  the  court  were  to  determine  the  facts  as  well  as  the 
law;  but  they  are  not  applicable  under  our  system,  where 
the  law  is  for  the  court  and  the  facts  for  the  jury.  In  such 
cases  undue  prominence  should  not  be  given  in  the  instruc- 
tions to  any  fact  or  circumstance  proven  in  the  case.  When 
the  evidence  is  determined  by  the  court  to  be  competent,  it 
goes  to  the  jury  for  them  to  weigh. 

The  question  presented  by  the  fifth  point  requires  more 
elaborate  treatment  than  any  of  the  others. 

If  the  provisions  of  the  General  Statutes  in  regard  to 
cost  generally  apply  to  the  cost  of  a  nominated  executor  who 
fails,  when  acting  in  good  faith  and  upon  reasonable  grounds, 
to  secure  the  probate  of  the  will  in  which  he  is  named  as 
executor,  then  the  judgment  of  the  court  below  adjudging 
against  him  personally  the  costs  is  correct,  otherwise  not. 
That  the  provisions  in  reference  to  costs  apply  generally  to 
civil  and  equitable  actions,  and  not  to  a  case  like  this,  we 
think  is  dear. 

Section  12  of  chapter  26,  General  Statutes,  provides  that 
"  the  party  succeeding  in  any  civil  action,  on  the  merits  or 
otherwise,  shaU  recover  costs,  unless  differently  provided  in  this 
chapter."  * 

The  13th  section  makes  provision  for  taxation  of  costs  in 
equity  actions.     The  17th  section  is  as  follows : 

'*  A  personal  representative,  plaintiff  or  defendant  in  any 
action,  shall,  if  unsuccessful,  be  adjudged  to  pay  costs  as 
other  litigants.     The   judgment  for  costs  in  such  cases  shall 
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only  be  against  the  assets  which  have  or  may  come  to  hi^ 
hands." 

Nowhere  in  this  chapter  are  nominated  executors  referred 
to,  nnless  this  last  quoted  section  refers  to  them  ;  bat  that  it 
does  not  is  clear  from  section  1,  article  1,  chapter  39,  which  is 
as  follows : 

^^  The  person  named  in  a  will  as  executor  of  it  shall  not  act 
as  such  to  any  extent  until  the  will,  or  an  authenticated  copy  of 
it,  is  admitted  to  record,  and  he  has  executed  bond  and  taken 
the  oath  required  by  law  in  the  court  in  which  the  record  is 
made ;  but  he  may  provide  for  the  burial  of  the  testator,  pay 
the  reasonable  funeral  expense^,  and  take  care  of  and  preserve 
the  estate." 

So  it  is  seen  that,  within  the  meaning  of  the  provisions  of 
the  statute  as  to  costs,  he  cannot  bring  an  action,  and  therefore 
they  make  no  provisions  for  the  costs  of  a  nominated  executor 
on  failure  to  have  the  will  probated,  although  the  statute  makes, 
it  his  duty  to  offer  the  will  for  probate,  and,  as  we  have  held,, 
that  it  is  his  duty  to  prosecute  an  appeal  from  the  judgment  of 
the  County  Court  rejecting  the  will,  if  he  believes  the  judg- 
ment wrong.    {P^'yor  v.  Mizner^  79  Ky.  232.) 

It  being  his  duty  to  offer  the  will  for  probate,  and,  in  good 
faith,  to  exhaust  all  legal  or  equitable  remedies  to  that  end,  and 
the  statute  making  no  provision  for  cost,  it  is  reasonable  to  con- 
clude, as  we  have  adjudged,  and  as  appears  to  be  the  general 
rule,  he  should  be  compensated  out  of  the  estate  for  the  dis- 
charge of  this  duty.  (Gilbert  v.  BarUett,  9  Bush,  52 ;  Redfield 
on  Wills  [3d  ed.],  vol.  Ill,  side  page  123  ;  31  Penn.  St.  311 ; 
Ammais^  Appeal^  1  Houston,  468,  Browne  v.  Davis^  eafr.) 

The  question  then  is  as  to  the  manner  in  which  relief  should 
be  granted.  If  the  judgment  of  the  lower  court  is  affirmed, 
the  question  of  the  right  to  the  cost  would  be  res  adjudicata. 
If  it  is  reversed  and  sent  back,  in  what  manner  shall  be  deter- 
mined the  amount  to  which  appellant  is  entitled  ?  If  he  is 
relegated  to  an  action  in  equity,  a  re-examination  of  the  whole 
of  the  large  record  we  have  been  considering  would  be  necessa- 
ry to  a  correct  conclusion  as  to  whether  the  proceedings  by  ap- 
pellant were  in  good  faith,  as  well  as  to  determine  the  amount 
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to  which  he  is  entitled.  The  court  from  which  this  appeal 
comee  being  one  of  general  jurisdiction,  and  the  question  of 
cost  being  a  mere  incident  to  the  main  proceeding,  there  ap- 
pears no  reason  why  that  court  may  not  appoint  a  commissioner 
to  take  proof  and  report  such  incidental  expenses  as  reasonable 
counsel  fees,  and  whatever  reasonable  sums  appellant  may,  in  ad- 
dition to  the  taxable  costs,  have  expended  in  the  effort  to  probate 
the  paper  of  1869,  and  on  that  report  adjudge  that  it  be  paid  out 
of  the  estate,  appellant  first  accounting  for  anything  belonging 
to  the  estate  that  may  be  in  his  hands.  There  appears  here  no 
evidence  of  bad  faith  on  tlie  part  of  the  nominated  executor, 
and  as  this  case  must  be  reversed  for  failure  to  allow  appellant, 
J.  O.  Phillips,  his  costs  as  nominated  executor,  we  necessarily 
determine  that  there  was  no  fraud  or  misconduct  on  the  part 
of  J.  G.  Phillips,  acting  as  nominated  executor. 

As  all  the  parties  interested  in  the  estate  were  before  the 
court,  and  had  full  opportunity  to  be  heard,  the  court  erred  in 
refusing  to  sustain  appellant's,  J.  6.  Phillips,  motion  to  allow 
him  his  costs. 

Wherefore,  the  judgment  against  J.  G.  Phillips  for  costs  is 
reversed,  the  judgment  in  other  respects  is  affirmed,  and  the 
caase  remanded,  with  directions  to  appoint  a  commissioner  as 
and  for  the  purpose  indicated,  and  for  further  proceedings  con- 
sistent with  this  opinion. 


That  an  execntor  will  not  be  allowed  out  of  the  estate  the  costs  of  pro- 
ceedings taken  by  him  to  establish  a  forged  will.  Sheetz's  Appeal,  8  Am. 
Prob.  R.  198. 
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ElVBNBTT  VS.  ElVBNBTT. 

[68  Michigan,  10.] 

DbTISE  to  '^  8UBVIVOR8   OR  THEIB  LEGAL   BEPBB8ENTATIVBB." 

Undw  A  derise  to  testatrix's  children  hy  xuune  *'  in  equal  proportions/'  and  in  the 
•rent  of  either  dying  before  the  other,  his  or  her  share  to  be  "  divided 
among  the  snrylYors  or  their  legal  representatives  share  and  share  alika/' 
the  two  children  of  a  daughter  so  dying  take  only  their  mother^s  share. 

Pbooeedings  to  construe  a  will. 

Alex.  T.  Hurstj  and  jF.  A.  Baher^  for  appellants. 

James  H,  Pounds  for  appellees. 

Shebwood,  J.  On  the  16th  day  of  July,  1858,  Victorie 
Kivenett  made  her  last  will.  She  then  had  foar  children, 
two  daughters  and  two  sons,  neither  of  whom  were  married. 

After  giving  her  wearing  apparel  and  certain  other  per- 
sonal property  particularly  specified  to  her  daughters,  in 
equal  shares,  she  then  bequeathed  her  real  estate  and  all  her 
other  personal  property  to  her  four  children,  by  name,  "in 
equal  proportions  to  each,  share  and  share  alike ; "  and  then 
added  the  following  clause :  "  And  in  the  event  of  either  of 
my  said  sons  or  daughters  dying  before  my  death,  then  and 
in  that  case  my  said  estate  shall  be  divided  among  the  sur- 
vivors, or  their  legal  representatives,  share  and  share  alike.'' 

The  daughter  Emma  married  Frederick  Bourquin  in  1860, 
and  died  in  1873,  leaving  two  children,  George  and  Emma 
Bourquin,  as  her  only  heirs  at  law.  The  testatrix  died  on  the 
6th  day  of  December,  1881.  The  main  question  under  the 
will  is,  are  Mrs.  Bourquin's  two  children  entitled,  under  the 
wiU  of  their  grandmother,  to  the  share  their  mother  would 
have  taken  had  she  survived  the  testatrix  ? 

TJhe  judge  of  probate  for  the  county  of  Wayne  decided 
that  the  two  grandchildren  were  entitled  under  the  will  to 
the  share  bequeathed  to  their  mother ;  and  on  appeal  to  the 
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Circuit  Court  for  the  county  of  Wayne  the  decision  of  the 
Probate  Court  was  afiirmed.  The  case  now  comes  before  us 
on  special  findings  of  fact  and  of  law  by  the  circuit  judge. 
How.  Stat.  §  5812,  reads  as  follows : 

'^  When  a  derise  or  legacy  shall  be  made  to  any  child  or 
other  relation  of  the  testator,  and  the  devisee  or  legatee  shall 
die  before  the  testator,  leaving  issue  who  shall  survive  the 
testator,  such  issue  shall  take  the  estate  so  given  by  the  will, 
in  the  same  manner  as  the  devisee  or  legatee  would  have 
done,  if  he  had  survived  the  testator ;  unless  a  different  dis- 
position shall  be  made  or  directed  by  the  will." 

Under  this  section  the  intention  of  the  law-making  power 
is  unmistakable.  It  is  very  clear  that  not  only  are  lapsed 
l^acies  avoided  in  the  cases  mentioned  in  the  statute,  but  its 
provisions  necessarily  settle  the  question  made  in  this  case  in 
favor  of  the  children  of  Mrs.  Bourquin,  unless  by  the  clear 
and  unequivocal  language  of  the  will  a  different  interpreta- 
tion is  made  to  appear.  If  there  is  any  reasonable  doubt 
about  the  question,  the  statutory  construction  must  prevail,  and 
the  judgments  of  the  two  courts  already  given  should  be  sus- 
tained. 

A  large  number  of  authorities  might  be  here  collated  on 
either  side  of  the  question  presented,  but  a  review  of  the  con- 
flicting opinions  would  rather  tend  to  confuse  than  elucidate 
the  proper  solution  of  the  question,  and  could  serve  no  useful 
purpose.  The  natural  feeling  of  the  testatrix  towards  her 
grandchildren,  as  shown  by  the  testimony,  pretty  well  indicates 
what  should  be  the  proper  constru(5tion  of  the  clause  of  the  will 
we  are  now  considering.  When  important  rights  are  created 
by  the  use  of  language  conveying  the  intention  of  the  parties, 
under  the  ordinary  and  commonly-accepted  meaning  of  the  same 
among  persons  not  acquainted  with  its  technical  legal  signi- 
fication, that  meaning  should  be  applied  in  construing  the  in- 
strument under  which  such  rights  are  created.  To  do  otherwise 
would  be  not  to  applyi  but  to  pervert  the  law. 

By  the  term  "  legal  representatives  "  in  this  will  was  evi- 
dently meant  the  lawful  heirs ;  a  different  construction  is  not 
claimed  by  either  party.     It  is  only  in  case  of  the  death  of  one 
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of  the  fonr  children  of  the  testatrix  that  she  desired  any  of  the 
property  to  go  to  "  legal  representatives  "  of  any  of  her  chil- 
dren. If  the  ^'  legal  representatives"  intended  are  confined  to 
those  of  the  survivors,  as  claimed  hy  counsel  for  appellant,  then 
the  term  has  no  meaning  in  the  will,  because  survivors  could 
have  no  legal  representatives.  A  will  must  be  so  construed  that 
each  word  means  something,  if  possible,  and  this  cannot  be 
done  unless  the  words  '^  legal  representatives  "  mean  the  legal 
heirs  of  Emma  Bourquin,  which  will  entitle  her  children  to- 
their  mother's  share  (had  she  lived)  in  the  estate  of  the  testa- 
trix ;  and  this,  I  think,  is  the  true  construction  of  the  will. 

The  following  are  some  of  the  cases  and  authorities  which 
may  be  consulted  with  interest  upon  the  questions  involved,  as 
they  are  not  free  from  doubt :  2  Redf.  Wills,  44,  46,  78,  79  ; 
Johnson  V.  Johnson^  3  Hare,  167 ;  1  Jarm.  Wills,  328 ;  Bran- 
son V.  HiU,  31  Md.  190 ;  Moore  v.  Lyons^  28  Wend.  119  ; 
Bridge  v.  Abbot,  3  Br.  Oh.  Gas.  224 ;  Smith  v.  Palmer,  7  Hare, 
225 ;  King  v.  Cleaveland,  26  Beav.  26;  HoUoway  v.  Raddiffey 
23  Beav.  163  ;  King  v.  Cleaveland,  4  DeGex  &  J.  477 ;  WinUr 
V.  Winter,  6  Hare,  306  ;  Edwards  v.  Symons,  6  Taunt.  213  ;  Ga^ 
rey  v.  Whittingham,  5  Beav.  268  ;  Locker  v.  Bradley,  5  Beav. 
593 ;  Stopford  v.  Chaworth,  8  Beav.  331 ;  Salisbury  v.  Petty, 
3  Hare,  93  ;  Jarvis  v.  Pond,  9  Sim.  649  ;  Covlthurst  v.  Carter, 
16  Beav.  421 ;  Ive  v.  King,  16  Beav.  64 ;  Baines  v.  Ottey,  1 
Mylne  &  K.  464;  Gray  ^..Oanna/n,  2  Hare,  268;  Smith  v. 
Smith,  8  Sim.  353  ;  Harrison  v.  Foreman,  6  Ves.  207 ;  Cotton 
V.  Cotton,  2  Beav.  67 ;  Bond's  Appeal,  31  Conn.  188 ;  Ram  on 
Wills,  96 ;  Qittings  v.  M'Dermott,  2  Mylne  &  K.  69 ;  Doe 
V.  Wilkinson,  2  Term,  209 ;  Doe  v.  Bring,  2  M.  &  S.  448  ;  2 
Jarm.  Wills,  742 ;  Bender  v.  Dietrick,  7  W.  &  S.  284;  How- 
ard V.  Amer.  Peace  Society,  49  Me.  288  ;  Areson  v.  Areson,  3 
Den.  468  ;  Minter^s  Appeal,  40  Penn.  St.  Ill ;  Lessee  of  Hauer 
V.  Sheetz,  2  Binn.  532 ;  Russell  v.  Long,  4  Ves.  Jr.  661 ;  Roe- 
buck V.  Dean,  2  Ves.  Jr.  266  ;  Fisher  v.  Hill,  7  Mass.  86  ;  Bat- 
lard  V.  Ballard,  18  Pick.  41 ;  Hooper  v.  Hooper,  9  Cnsh.  122  ; 
Moore  v.  Weaver,  16  Gray,  306 ;  Esly  v.  Clark,  101  Mass. 
36 ;  Wimple  v.  Fonda,  2  Johns.  288. 

The  views  here  expressed  are  not  in  conflict  with  the  de- 
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cisions  of  this  court  heretofore  made.  (Eberts  v.  Eheris^  42 
Mich.  404  ;  Rood  v.  Hovey^  60  Mich.  395  ;  Porter  v.  Pottery 
50  Mich.  456 ;  Ireland  v.  Parmenier,  48  Mich.  681 ;  Torns^ 
▼,  WtUiam9j  41  Mich.  564 ;  Conrad  v.  Long,  33  Mich.  80.) 

The  law  favors  that  constmction  of  a  will  which  will  make 
a  difitribation  as  nearly  conformed  to  the  general  rnle  of  inher- 
itance as  the  language  will  permit ;  and  favors  equities  rather 
than  technicalities.  {LetchwortKs  Appeal^  30  Penn.  St.  175  ; 
Johnson  V.  BaUou^  28  Mich.  392.) 

The  findings  in  the  case  of  what  Mrs.  Sivenett  said  after 
her  daughter  Emma  died,  as  to  the  interest  of  the  latter's  chil- 
dren in  her  estate  under  the  will,  was  supported  by  the  evi- 
dence, which  I  think  was  admissible,  and  fully  confirms  the 
construction  herein  given  to  the  clause  in  controversy.  It  is, 
however,  upon  the  language  of  the  will  itself  that  the  conclu- 
sion herein  expressed  is  reached. 

On  the  strength  of  certain  conveyances  an  objection  \& 
raised  on  the  part  of  appellees  that  appellants  have  no  interest 
iD  the  subject-matter  of  this  litigation  sufficient  to  enable  them 
to  appeal.  It  is  not  shown  that  they  have  conveyed  away  their 
interest  in  the  personal  estate  of  the  testatrix.  The  objection 
on  this  point  is  not  well  taken. 

I  think  the  judgment  of  the  Circuit  Court  affirming  that  of 
the  Probate  Court  fully  sustained  by  the  findings,  and  should 
be  affirmed,  with  costs  of  both  courts. 

CooLEY,  C.  J.,  and  Champlin,  J.,  concurred. 


See  Bumet  v.  Burnet,  1  Am.  Prob.  R.  680. 
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BlRMIKGHAM  VS.  LeSAN. 

[76  Mftine,  482.] 

Life  estate. — Power  of  disposal. 

A  deyiee  to  testator's  widow  "  to  hold  the  same  during  her  life  for  her  mainte- 
nance, hut  not  to  sell  the  same,  the  said  real  estate  to  go  to  J.  M.  at  her 
death,  if  any  remains,"  rest  a  life-estate  in  the  widow»  withont  any  power  of 
disposal. 

Bill  to  redeem  foreclosed  property. 

Barker y  Vose  and  Barker,  for  plaintiffs. 

Charles  P.  Stetson^  for  defendant. 

Foster,  J.  The  determination  of  the  question  raised  bj 
the  demnrrer  in  this  case  depends  npon  the  construction  to  be 
given  to  the  will  of  James  McDermott. 

The  language  used  is  not  wholly  free  from  ambiguity.  The 
second  clause  in  the  will  is  the  only  one  concerning  which  any 
doubt  can  arise  as  to  the  intention  of  the  testator,  and  it  reads 
thus :  "  I  give  and  devise  to  my  wife  Catherine,  all  the  real 
estate  that  I  may  die  seized  of,  to  hold  the  same  during  her  life 
for  her  maintenance,  but  not  to  sell  the  same,  the  said  real  es- 
tate to  go  to  John  Meban  at  her  death,  if  any  remains,  provid- 
ing the  said  Mehan  maintains  and  provides  for  the  said  Cathe- 
rine, decently,  from  the  proceeds  of  the  farm  or  otherwise ; 
and  providing  the  said  Mehan  fails  to  provide  for  the  said  Cath- 
erine, then  the  said  Catherine  is  empowered  to  call  on  the  select- 
men to  provide  for  her  in  her  own  house." 

By  the  well  settled  rules  of  construction,  as  well  as  by  the 
authorities,  the  devisee,  Catherine  McDermott,  took  a  life-es- 
tate in  the  property  devised  by  express  words  of  limitation, 
and  not  by  implication.  {Stuart  v.  Walker,  72  Me.  152 ;  Leigh- 
ton  V.  Leighton,  58  Me.  63.) 

The  question  then  which  is  naturally  presented  by  this  case 
is,  whether  the  widow  of  the  testator  took  this  estate  with  the 
power  of  disposal  annexed  to  her  life-estate. 
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In  ooDfiidering  this  proposition  we  resort,  in  the  first  in- 
stance, to  the  application  of  those  elementary  rules  of  con- 
stniction,  which  provide  that  the  intention  of  the  testator  is  to 
have  a  controlling  influence  in  the  interpretation  of  the  lan- 
guage used  in  his  will,  provided  it  be  consistent  with  the  rales 
of  law ;  and  that  this  intention  is  to  be  collected  from  the  whole 
will  taken  together.    {Shanjo  v.  Huaseyy  41  Me.  497.) 

The  words  of  the  devise  are  plain  and  distinct  in  the  crea- 
tion of  a  life-estate  by  express  limitation  :  ^'  I  give  and  devise 
to  my  wife  Catherine,  all  the  real  estate  that  I  may  die  seized 
of,  to  hold  the  same  during  her  life  for  her  maintenance,  but 
not  to  sell  the  same,"  &c.  Any  other  construction  would  do 
violence  to  the  intention  of  the  testator  as  expressed  in  apt  and 
explicit  words  of  limitation,  expressive  of  that  intention* 
[ShMH  V.  Walker,  mpra,  154 ;  Wcurrm  v.  Webb,  68  Me.  135.) 

In  the  same  clause  in  which  the  life-estate  is  set  out  to  the 
devisee  to  be  held  daring  her  life  for  her  maintenance,  there 
appear  these  words  restrictiye  of  the  power  of  alienation,  ^'  but 
not  to  sell  the  same,"  and  which,  taken  in  connection  with  the 
language  preceding,  seem  clearly  to  indicate  the  intention  of 
the  testator  to  limit  the  estate  for  life,  with  no  power  of  dis- 
posal of  the  fee  annexed. 

No  doubts  would  linger  in  the  mind  as  to  what  was  the 
manifest  intention  of  the  testator,  were  it  not  for  the  expres- 
sion, "  if  any  remains,"  which  immediately  follows  in  the  same 
sentence  when  providing  for  the  disposition  of  the  estate  at  the 
death  of  his  widow. 

These  words,  by  implication,  are  in  opposition  to  the  lan- 
guage of  the  testator  in  the  same  clause  by  which  the  devisee 
for  life  is  prohibited  from  making  sale  of  the  real  estate,  and, 
apparently,  inconsistent  with  every  other  expression  in  the 
will. 

Now,  taking  the  whole  will  together,  from  which  to  ascer- 
tain the  intention  of  the  testator,  it  will  be  seen  that  the  real 
estate  was  to  go  to  Mehan  at  the  death  of  the  widow,  provided 
he  should  maintain  and  provide  for  her  from  the  proceeds  of 
the  farm  or  otherwise,  and  if  he  should  fail  so  to  provide  for 
her,  then  she  was  empowered  to  call  on  the  selectmen  to  pro- 
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yide  for  her  in  her  own  house ;  or  if  Mehan  should  proTide 
for  her  during  her  life,  but  neglect  to  put  a  headstone  at  her 
grave,  then  the  selectmen  might  do  so  from  the  proceeds  of 
the  estate. 

Here,  certainly,  from  this  language  can  be  gathered  no  in- 
tention that  the  widow  was  empowered  to  sell  the  estate,  but 
rather,  on  the  contrary,  that  she  was  to  be  supported  from  the 
^'  proceeds  "  of  the  farm,  and  that,  by  a  further  provision  in 
the  will,  while  she  had  a  right  to  occupy  one-half  of  the  lower 
part  of  the  house  during  her  natural  life,  the  other  half  was  to 
1>e  used  by  said  Mehan.  Furthermore,  by  the  fourth  item  the 
testator  expressly  declares  that  said  Mehan  is  to  be  allowed  the 
use  of  the  place  for  the  purpose  of  maintaining  himself  and 
the  widow  of  the  testator  by  farming  the  same. 

If  the  power  of  sale  were  to  be  implied  from  the  use  of  the 
words,  ^4f  any  remains,''  in  the  connection  in  which  they  stand, 
it  would  be  not  only  in  direct  conflict  with  the  previous  lan- 
guage of  the  testator,  in  which  he  expressly  denies  the  power 
of  alienation  to  the  devisee  of  the  estate  for  life,  but  inconsist* 
€nt  with  the  right  of  the  remainderman,  whose  right  of  occu- 
pancy during  the  life-time  of  the  widow  was  expressly  provided 
for  by  the  terms  of  the  will,  as  well  as  depriving  the  selectmen 
of  using  the  proceeds  of  the  estate  for  furnishing  a  headstone 
at  her  grave,  and  providing  for  her  at  her  own  house,  in  case 
the  said  Mehan  should  fail  to  provide  for  her. 

We  do  not  intend  to  hold  that  these  words  may  not  often- 
times imply  a  power  to  convey,  in  connection  with  the  devise 
of  a  remainder  of  real  estate  after  an  estate  for  life ;  but  upon 
an  examination  of  the  authorities  we  have  been  unable  to  find 
any  case  where,  standing  in  connection  with  a  life-estate  by  ex- 
press limitation  with  a  devise  over,  they  have  been  construed  as 
giving  a  power  of  disposal  of  the  fee,  unless  they  were  in  har- 
mony with  the  spirit  of  the  other  parts  o^  the  will.  Certainly 
not,  when  the  power  that  might  otherwise  be  implied  by  them 
is  not  only  in  conflict  with  the  express  language  of  the  testator, 
but  contrary  to  his  manifest  or  apparent  intent  as  collected  from 
all  the  provisions  of  the  will.    {Leighton  v.  Leighton^  58  Me. 
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69,  70;  Warren  v.  Well,  68  Me.  185,  136 ;  Paine  v.  Barnes^ 
100  Mass.  471 ;  Taggart  v.  Murray,  63  N.  T.  286.) 

It  will  be  noticed  that  in  many  of  the  cases  where  such 
words  as, ''  if  any  remains,"  *'  if  any  shall  remain  unexpend- 
ed," and  other  similar  expressions,  are  held  to  imply  the  right 
of  disposal,  the  testator  had,  either  expressly  or  impliedly,  aa- 
thorized  the  disposal  of  his  estate  by  the  use  of  other  language, 
and  with  which  these  expressions  were  only  in  harmony  in  con- 
veying the  intent  of  the  testator.  {Ra/rn^UU  y.  Hamsdellj  21 
Me.  288  ;  Sa^rris  v.  Knapp^  21  Pick.  416  ;  LeighUm  v.  Leigh- 
ton,  58  Me.  69 ;  ScoU  ^  Perkins,  28  Me.  35 ;  Burleigh  v. 
Claughj  62  N.  H.  267.)  And  our  court,  in  referring  to  the 
case  of  Harris  v.  Knapp  {fuprci),  says:  *'The  court  gave 
great  force  and  effect  to  the  phrase,  ^  whatever  shall  remain  at 
her  death,'  deducing  from  it  the  conclusive  implication  that  the 
devisee  had  the  right  to  dispose  of  the  property.  The  use  of 
the  word  *  disposal '  in  the  will,  however,  undoubtedly  contrib- 
uted to  the  conclusion  arrived  at  by  the  court."  ( Warren 
V.  Wdib,  sttpra.) 

From  a  careful  examination  of  the  provisions  of  this  will, 
we  are  satisfied  that  it  was  the  intention  of  the  testator  that  his 
widow  should  take  a  life-estate  with  no  power  of  conveying  the 
fee ;  that  the  words,  ^^  if  any  remains/'  taken  in  the  connection 
in  which  they  are  found,  must  yield  to  the  more  positive  and 
unequivocal  declaration  of  the  testator,  ^^  bat  not  to  sell  the 
same,"  and  which  is  in  harmony  with  the  other  provisions  of 
the  will. 

Exceptions  overruled. 

Petebb,  0.  J.,  Danfobth,  Virgin,  Embby  and  Haskell,  J  J., 
concurred. 


CMutmetioB  of  the  words  *<What  remains,"  '^whateTer  may  re- 
Bain,"  ^if  anjthin;  remains,"  etc*^  etc — In  Harris  v.  Enapp,  21 
Pick.  412,  it  appears  that  a  testatrix,  after  directing  a  sale  of  all 
her  real  estate  and  the  payment  of  her  debts,  added  **What  remaiiu 
of  real  and  personal  estate  I  gire  and  bequeath  as  follows:  one-half 
thereof  to  my  daughter,  M.,  for  her  use  and  disposal  during  her  life, 
and  toAateoer  thaU  remain  at  her  death  I  give  the  same  to  her  two 


272  AMERICAN  PROBATE  REPORTS. 

daughters,  D.  and  G.,  in  eqoal  shares,  and  the  ether  half  to  the  children 
of  my  son."  It  was  held  that  this  was  not  a  bequest  to  M.  merely  of  the 
income  of  one-half  of  such  residuary  fund  during  her  life,  but  that  she 
might  in  her  life-time,  if  not  alone  at  least  in  conjunction  with  her  hus- 
band, dispose  of  the  principal,  either  wholly  or  in  part.  Chief-Justice 
Shaw  in  the  opinion,  says:  **The  respondent  contends  that  this  bequest 
is  neither  an  absolute  one,  nor  does  it  confer  a  power  of  appointment  and 
disposal  upon  the  wife  in  her  life-time,  but  that  it  is  a  gift  of  the  Income 
only  to  the  wife  during  her  life,  with  a  gift  of  the  whole  of  the  principal 
to  her  two  daughters  after  her  decease,  and  that  the  executor  is  consti-> 
tuted  a  trustee  to  hold  the  fund,  to  meet  and  accomplish  these  purposea 
of  the  will.  This  is  the  question  which  has  been  discussed  and  consid- 
ered. The  Court  are  of  opinion  that  the  construction  contended  for  by 
the  respondent  is  not  the  true  and  correct  construction  of  the  will.  Such 
a  construction  would  render  several  of  its  clauses  nugatory  and  without 
force  or  effect.  The  words  ^  what  shall  remain,'  in  the  clause  of  the  will 
cited,  have  different  meanings  in  the  two  instances  in  which  they  are 
used.  In  the  first  they  embrace  all  her  personal  estate,  including  the  pro- 
ceeds of  the  real,  after  the  payment  of  debts  and  specific  legacies.  Ones- 
half  of  this  property  she  gives  to  her  daughter,  M.,  then  and  still  a  married 
woman,  for  her  use  and  disposal  during  her  life,  and  whatever  shall 
remain  at  her  death  she  gives  the  same  to  her  two  granddaughters.  In 
this  last  case  the  words  ^  whatever  shall  remain  ^  necessarily  mean  that 
portion  of  the  property  bequeathed,  which  shall  be  undisposed  of  at  her 
decease,  but  there  is  no  allusion  in  the  will  to  any  mode  by  which  the 
sum  thus  given  is  to  be  diminished,  except  the  disposition  thereof  to  be 
made  by  Mrs.  H.,  and  therefore  the  implication  is  inevitable  that  she  had 
a  power  to  make  such  disposition.  This  is  inconsistent  with  the  suppo- 
sition that  the  whole  was  to  remain  undiminished  in  the  hands  of  the 
executor,  or  other  trustee,  for  the  purpose  of  satisfying  the  gift  over. 
Again,  upon  the  supposition  that  this  was  a  gift  of  the  interest  only  to 
the  wife,  without  power  of  any  sort  over  the  principal,  the  words  *■  for 
her  use  and  disposal,'  applying  as  they  do  to  the  principal  sum  itself, 
would  be  wholly  nugatory.  So  far  irom  being  nugatory,  ^  think  they 
indicate  an  intent  on  the  part  of  the  testatrix  that  her  daughter,  who  was 
one  principal  object  of  her  bounty,  should  either  have  this  property  to  her 
own  use,  with  a  contingent  gift  to  the  grandchildren,  in  case  it  should 
specifically  remain  at  her  decease,  or  that  the  daughter  should  have  a 
power  of  appointment  and  disposal  of  the  principal  in  the  hands  of  the 
executor  or  trustee,  with  a  like  contingent  gift  to  the  grandchildren,  and 
that  it  was  not  the  intent  of  the  testatrix  to  place  the  whole  capital  in 
the  hands  of  the  executor,  in  trust  to  invest  it,  and  pay  the  income  only 
to  the  daughter  during  her  life,  and  then  the  whole  principal  to  the 
grandchildren." 
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In  Hale  v.  Mftrsh,  100  Mass.  468,  Foster,  J.,  says:  '*The  will  of  Enoch 
Hale,  subject  to  a  charge  for  the  payment  of  his  debts,  gires,  deyises,  and 
beqaeaths  to  his  wife  Jane,  all  his  property  and  estate,  both  real  and  per- 
flODsI,  *  freely  to  be  possessed,  used  and  enjoyed  by  her,  for  and  during 
the  period  of  her  natural  life ;  with  fiill  and  absolute  power  and  authority 
to  eell  and  dispose  of  the  whole  or  any  part  or  portion  of  the  same, 
whether  real  or  personal,  at  her  own  pleasure,  and  to  manage,  use  and 
improre  the  same  according  to  her  discretion.'  Then  follows  a  provision 
that  in  case  the  income  and  rents  of  said  property  and  estate  *  shall  not 
be  sufficient  to  provide  for  the  complete  maintenance  of  my  said  wife,  and 
to  enable  her  to  make  such  further  and  other  expenditures  as  she  may 
deem  it  expedient  or  desirable  to  make,  then  and  in  such  case  I  give  to 
my  aaid  wife  full  and  absolute  power  and  authority  to  expend  so  much 
and  such  parts  of  the  principal  as  she  may  elect,  and  for  such  uses  and 
purposes  as  she  may  deem  expedient  or  desirable.'  Then  the  testator 
proceeda  to  give  his  wife  a  full  power  to  dispose  by  will  of  the  whole  of 
his  property  and  estate,  or  of  so  much  thereof  as  may  remain  unexpended 
at  her  decease.  Then  a  devise  over  is  made  to  certain  relatives  of  the 
testator,  to  take  effect  '  if  my  said  wife  shall  happen  to  die  before  me,  or 
if  any  of  my  said  property  and  estate  shall  remain  unexpended  by  her  at 
the  time  of  her  decease,  and  not  disposed  of  by  any  last  will  or  testament 
to  be  made  by  her  after  my  decease.'  The  question  is  whether  this  testa- 
tor's widow  may  convey  in  fee  simple  a  portion  of  his  real  estate.  The 
Court  entertain  no  doubt  of  her  power  to  do  so.  The  gift  is  of  a  life- 
estate,  with  a  full  power  of  disposition,  both  by  deed  and  will,  over  the 
entire  property,  at  the  pleasure  of  the  devisee,  without  limitation  or  re- 
striction, as  to  the  time,  mode  or  purposes  of  the  execution  of  the  power. 
In  such  a  case  the  authorities  seem  to  hold  that  the  life-estate  and  unlim- 
ited power  of  disposition  over  the  remainder  coalesce  and  form  an  estate 
in  fee,  and  that  the  devise  over  of  what  may  remain  is  void,  because 
inconsistent  with  the  unlimited  power  of  disposition  given  to  the  first 
toker." 

In  Paine  v.  Barnes,  100  Mass.  470,  it  was  held  that  where  a  testator 
gave  his  wife  all  his  real  and  personal  estate  **  for  ber  support  and  benefit 
during  ber  natural  life,"  and  after  his  wife's  death,  ^4f  anything  of  said 
estate  should  remain,"  gave  it  over  to  designated  third  persons,  that  the 
wife  took  only  a  life-estate  with  a  power  of  disposal  upon  a  contingency. 
Hoar,  J.,  said :  *^  The  Court  are  of  opinion  that  the  language  of  the  devise 
to  the  wife  can  only  be  construed  as  giving  her  an  estate  for  life  with  a 
contingent  power  of  disposition  of  the  remainder  only  in  case  of  its  being 
needed  for  her  support.  The  fact  that  there  is  a  remainder  devised  over 
after  the  estate  for  life  to  her,  shows  that  it  could  not  be  intended  to  give 
her  a  fee,  and  that  the  purpose  for  which  the  estate  is  given  can  only  at 
the  most  imply  a  power  of  disposal  if  the  exigency  should  arise.    Per- 
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haps,  upon  the  anthotitiee,  the  use  of  the  phrase  4f  anything  shoold 
remain,'  in  connection  with  the  devise  of  a  remainder  of  real  estate  after 
an  estate  for  life,  would  imply  a  power  to  convey,  as  oU&erwise  there 
conld  be  no  reason  for  the  doubt  whether  the  estate  wonld  remain." 

It  is  well  intimated  in  the  leading  case  that  the  use  of  such  words  or 
phrases  as  **  if  anything  remains,'*  or  **  whatever  may  remain/'  and  kindred 
expressions,  will  be  held  to  give  a  power  to  convey  the  estate  only  when, 
from  other  parts  of  the  will,  it  may  be  gathered  that  the  testator  intended 
to  authorize  the  disposal  of  his  estate,  but  that  such  words  and  phrases, 
alone  and  in  and  of  themselves,  ought  not,  in  general,  to  be  held  to  imply 
the  right  in  the  first  taker  to  dispose  absolutely  of  the  property.  Whether 
the  testator  intended  to  give  the  fee,  or  a  life-estate,  must  appear  from 
other  expressions  in  the  will,  or  from  the  instrument  as  a  whole,  and  the 
better  authority  seems  to  be  in  favor  of  the  rule  that  these  conditional 
expressions  should  not  generally  govern  in  the  determination  of  that 
question. 

See  Foote  v.  Saunders,  72  Mo.  616 ;  b.  o.  2  Am.  Prob.  R.  78,  and  many 
cases  collected  in  the  note.  See  Stuart  v.  Walker,  2  Am.  Prob.  R  79 ; 
Brown  v.  Merrill,  Ibid.  148. 


FiTB  VS.  Bbasley. 

[12  B.  J.  Lea,  828.1 

Bequest  to  erect  and  keep  in  repair  monument. — ^Per- 

PETUITT. 

A  direction  to  ezecators  to  apply  a  specified  portion  of  a  bequest  to  enclosiiig 
and  deaning  up  a  funily  graveyard  and  erecting  a  monument,  is  valid,  bat  a 
gift  of  the  residne  in  trust  to  keep  in  repair  the  fence  and  monitmeiit  is  void,  as 
tending  to  a  perpetuity. 

AonoN  to  construe  a  will. 
J.  A.  Fite^  for  complainant. 
J.  J.  Turnery  for  defendants. 

OoopER,  J.    W.  H.  Beasley  died  in  May,  1880,  without  wife 
or  child.    He  left  a  will  of  which  J.  A.  Rte  is  executor,  and 
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for  a  eonstniction  of  which  this  agreed  case  was  made.  The 
questions  presented  are  whether  any  part  of  the  bequest  in  the 
second  item  of  the  will  is  void,  and  if  so,  what  becomes  of  the 
money  intended  to  be  bequeathed  by  the  void  clause. 

''  I,"  says  the  testator,  ^^  being  desirous  of  making  a  dispo- 
sition of  such  property  and  effects  as  I  possess,  do  make  and 
publish  this  my  last  will  and  testament."  Then  follows  item : 
^  First.  I  direct  that  as  soon  after  my  death  as  possible  my 
executor,  to  be  hereafter  appointed,  shall,  out  of  any  money 
that  I  may  die  possessed  of,  or  that  may  first  come  into 
bis  hands,  pay  my  funeral  expenses,  and  any  debts  I  may 
owe." 

In  the  second  item  of  his  will  the  testator  expresses  an 
earnest  desire  to  have  enclosed  and  taken  care  of  his  father's 
family  graveyard,  where,  he  says,  "  my  father  and  mother  and 
wife  are  buried,"  and  "  where  I  desire  to  be  buried,"  and  to 
liave  erected  over  his  parenjts'  graves  a  suitable  monument. 
For  this  purpose  he  sets  apart  out  of  his  estate  the  sum  of  five 
thousand  dollars  to  purchase  and  place  over  the  graves  of  his 
parents  a  marble  monument  to  cost  $500,  and  to  have  the 
ground  enclosed  with  an  iron  fence  of  a  particular  description. 
Then  follows  this  clause :  "  I  further  direct  that  whatever  sum 
of  said  five  thousand  dollars  shall  be  left  after  paying  for  the 
aforesaid  monument,  fence  and  clearing  of  said  graveyard,  shall 
be  loaned  out  by  my  executor  upon  good  security,  and  the  in- 
terest arising  from  the  same  shall  be  used  in  keeping  said 
graveyard  and  fence,  and  the  monument  there,  in  good  repair ; 
and  upon  the  death  or  resignation  of  my  executor,  I  request 
that  the  county  court  shall  appoint  a  trustee  to  take  charge  of 
said  fund,  who  shall  use  the  same  as  above  directed." 

A  number  of  specific  legacies  in  property  and  money  are 
then  set  out  in  the  will  in  separate  items.  In  the  21st  item  he 
directs  his  executor  to  sell  all  his  real  estate  '^  not  herein  dis- 
posed of  "  at  public  vendue.    Then  f oUows  item  : 

"  Twenty-second.  It  is  my  will  and  desire  that  all  the  bal- 
ance of  my  property,  after  paying  the  above  special  bequests 
and  the  five  thousand  dollars  disposed  of  under  the  second 
clause  of  this  wUl,  be  divided  into  four  equal  parts,  and  I  give 
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the  same  as  follows :  One-foicirth  to  my  brother,  Major  A. 
Beasley  ;  one-fourth  to  the  children  of  my  brother  Grabriel  D. 
Beasley,  and  to  the  representatives  of  such  as  may  be  dead 
leaving  children ;  one-fourth  to  Eliza  Grizzard,  and  the  other 
fourth  to  Joanna  Beasley." 

At  common  law,  funeral  expenses,  according  to  the  degree 
and  quality  of  the  deceased,  were  allowed  of  the  goods  of  the 
estate  before  any  debt  or  duty  whatsoever.  (3  Inst.  202.) 
And  such  priority,  next  after  certain  expenses  of  administra- 
tion, is  recognized  in  this  State  by  statute.  (Code,  sec.  2350 ; 
Stephenson  v.  Stephenson^  3  Hayw.  123.)  A  headstone,  tomb- 
stone, or  other  suitable  memorial,  is  held  to  be  a  proper  part  of 
such  expense.  {McOlinsej/s  Appeal^  14  S.  &  R.  61 ;  Fair- 
mwrCB  Appealy  80  Conn.  205  ;  EiUehrew  v.  Murphy^  3  Heis. 
546,  558.)  A  direction  to  executors  by  will  to  erect  a  mona- 
meut  at  the  testator's  own  grave  is  not  a  legacy,  but  is  to  be 
considered  as  a  part  of  the  decedent's  funeral  expenses.  (  Wood 
V.  Vomdenhurgh^  6  Paige,  2YY.)  A  bequest  by  will  in  traat 
to  erect  a  monument  to  the  memory  of  the  testator,  or  of  his 
mother,  father,  or  other  near  relative,  would  be  good.  (A.d- 
nam  v.  CWtf,  6  Beav.  353 ;  Mast&rs  v.  Masters,  1  P.  W.  423.) 
For  there  is  nothing  to  control  the  general  right  incident  to 
property  of  disposing  of  it  for  a  lawful  purpose,  to  be  used  in  a 
reasonable  time  after  the  testator's  death.  {MeUick  v.  The  Asy- 
Iwnj  Jac.  180.)  But  a  bequest  or  direction  for  keeping  a  tomb 
in  repair  is  not  a  charitable  use.  (Lloyd  v.  Uoyd,  2  Sim.  N. 
S.  255.)  And  therefore  a  bequest  of  money,  the  interest  of 
which  is  to  be  applied  in  keeping  up  the  tombs  of  the  testator 
and  his  family,  is  void  as  a  perpetuity.  (Piekard  v.  Robson^ 
31  Beav.  244 ;  Hoare  v.  Osborne,  L.  R.  1  Eq.  385 ;  In  re  Bur- 
hitt,  9  Ch.  D.  576 ;  Piper  v.  Moulton,  72  Me.  155 ;  Horn- 
berger  v.  Ilomberger,  12  Heis.  635.)  For  the  trustee  cannot 
dispose  of  the  fund  otherwise  than  in  accord  with  the  trust, 
and  there  are  no  living  cestui  que  trusts  to  act.  {Franklin  v. 
Armjield,  2  Sneed,  306,  354.)  The  estate  is  inalienable  in 
soecula  sceculorum,  both  for  that  reason  and  because  such  is  the 
plain  intent  of  the  testator  in  such  cases.  {Thompson  v. 
Shakespeare,  1  DeOt.  F.  <&  J.  399 ;  Carrie  v.  Long,  2  DeG.  F. 
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&  J.  75  ;  Waahburne  v.  DauoneSy  1  Ch.  Cases,  218.)  The  be- 
quest in  the  second  item  of  the  will  of  the  testator  now  before 
us  is,  therefore,  void  as  to  the  sarplos  of  the  $5,000,  after  pay- 
ing for  the  monnment,  fence,  and  clearing  up  the  grave- 
yard. And  the  remaining  question  is,  what  becomes  of  this 
snrplns  i 

A  general  residuary  devise  or  bequest  would  carry  to  the 
l^tee  not  only  the  personal  estate  which  the  testator  does 
not  attempt  to  dispose  of  by  his  will,  but  also  such  personalty 
88  had  not  effectually  been  disposed  of,  in  which  class  would 
fall  money  bequeathed  for  a  purpose  void  in  law.  {Reeves  v. 
Beeves,  5  Lea,  655.)  And  the  mere  enumeration  of  certain 
particular  property  in  connection  with  the  general  words  of 
disposition  wiU  not  necessarily  limit  the  comprehensive  import 
of  the  general  words.  {Williams  v.  WilliamSy  10  Yer.  20; 
Jamagin  v.  Conway,  2  Hum.  50 ;  Edmondson  v.  Edmondson, 
1  Tenn.  Ch.  563.)  It  is  otherwise,  however,  if  in  the  resid- 
uary clause  there  is  an  enumeration  of  all  the  property  in- 
tended to  be  given.  {Perry  v.  High,  3  Head,  350.)  Or  if 
the  will  plainly  discloses  a  different  intent.  (1  Jar.  Wills, 
762.)  The  question  is  one  of  the  intent  of  the  testator  in 
Tiew  of  the  whole  will,  and  the  language  of  the  residuary 
clause. 

*' A  residuary  bequest  of  personal  estate,"  says  Sir  William 
Grant,  "  carries,  not  only  everything  not  disposed  of,  but  every- 
thing that  in  the  event  turns  out  not  to  be  disposed  of;  not  in 
eonsequence  of  any  direct  or  expressed  intention,  for  it  may  be 
argued  in  all  cases  that  particular  legacies  are  separated  from 
the  residue,  and  that  the  testator  does  not  mean  that  the  resid- 
uary legatee  should  take  what  is  given  from  him ;  no,  for  he 
does  not  contemplate  the  case ;  the  residuary  legatee  is  to  take 
only  what  is  left,  but  that  does  not  prevent  the  right  of  the 
residuary  legatee.  A  presumption  arises  for  the  residufiry 
l^tee  against  every  one  except  the  particular  legatee.  The 
testator  is  supposed  to  give  it  away  from  the  residuary  legatee 
only  for  the  sake  of  the  particular  legatee."  {Cambridge  v. 
Rous,  8  Ves.  12,  25.)  And,  therefore,  says  Lord  Eldon,  "  very 
special  words  are  required  to  take  a  bequest  of  the  residue 
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out  of  the  general  rule."  {Bland  v.  Zamb,  2  J.  <fe  W. 
406.)  The  presumption  is  that  the  testator  did  not  intend  to 
die  intestate  as  to  any  portion  of  his  property  when  he  under- 
took to  make  a  complete  will,  and  excepts  the  special  legacy 
out  of  the  residuum  only  for  the  benefit  of  the  legatee.  The 
law,  consequently,  requires  the  use  of  words  clearly  limiting 
the  gift  of  the  residue,  and  showing,  in  express  terms,  an 
intention  to  exclude  such  portions  of  his  estate  as  may  fail 
to  pass  under  previous  clauses  of  the  will,  in  order  to  take  it 
out  of  the  general  rule  above  stated.  {JStng  v.  WoodhvU^  8 
Edw.  79.)  The  principle  on  which  the  court  acts  is  plain 
enough,  the  only  difficulty  being  in  its  application  to  partic- 
ular cases.    {Peay  v.  Barber^  1  Hill's  Ch.  95.) 

The  residuary  devise  in  the  will  before  us  is  of  '^  all  the 
balance  of  my  property  after  paying  the  above  special  bequests 
and  the  five  thousand  dollars  disposed  of  under  the  second 
clause  of  this  will."  But  is  that  anything  more  than  saying  all 
the  residue  of  my  estate  after  complying  with  the  previous 
provisions  of  the  will,  those  provisions  being  repeated  ?  That 
was  the  form  of  the  residuary  clause,  held  to  pass  a  lapsed  leg- 
acy specified  therein,  in  King  v.  WoodhuU^  3  Edw.  79.  There, 
after  a  bequest  to  the  American  Home  Missionary  Society  not 
exceeding  $1,000,  the  devise  was  of  ^^  the  residue  and  remain- 
der of  my  estate  after  the  payment  of  the  said  one  thousand  dol- 
lars to  the  said  Missionary  Society."  The  legacy  to  the  society 
failed,  and  was  held  to  pass  to  the  residuary  devisee.  ''AH  the 
balance  of  my  property"  would  be  equivalent  to  the  "  rest  and 
residue  of  my  property,"  which  is  a  common  form.  {Gam- 
bridge  v.  BotMj  8  Ves.  12 ;  Shanley  v.  Baker,  4  Ves.  732.) 
Such  language  implies  the  giving  of  what  remains  after  satis- 
fying previous  legacies.  But  the  expression  of  what  is  thus 
implied  cannot  afiect  the  legal  result,  and  so  it  has  been  re- 
peatedly held.  In  JSoberts  v.  Cooke  (16  Ves.  451)  the  devise 
was  of  all  the  rest  and  residue  of  the  real  and  personal  es- 
tate "  not  hereinbefore  specifically  disposed  of."  In  Bernard 
V.  MvnahuU  (Johns.  Ch.  [Eng.],  276)  the  words  were  ''  all  and 
singular  other  my  property  and  estate."  In  both  cases  the 
residuary  clause  carried  lapsed  legacies.    So,  a  gift  of  nil  a 
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testator's  personal  estate  ^'  except "  certain  specified  sums  of 
stock  and  money,  followed  by  a  bequest  of  those  particnlars 
excepted,  was  held  to  include  some  of  the  specific  legacies 
which  had  failed.  {jEvom  v.  Jones^  2  Coll.  0.  0.  616.)  So, 
where  the  bequest  was  of  *^  everything  real  and  personal  ex- 
cept the  S.  shares,"  the  shares  were  held  to  pass.  {James  v. 
Irmng,  10  Beav.  276.) 

The  language  used  in  the  clause  before  us  brings  the  case 
within  the  general  rale,  and  there  is  nothing  in  the  rost  of  the 
will  to  show  a  difiEerent  intent  from  that  implied  by  law. 

The  chancellor's  decree  must  be  reversed,  and  a  decree  en- 
tered here  accordingly.  The  costs  will  be  paid  by  the  executor 
oat  of  the  assets  of  the  estate. 


See  Piper  v.  Monlton,  2  Am.  Prob.  R.  574,  and  cases  m  note  on  page 
586,  and  Bates  v.  Bates,  8  Id.  212. 


OUMMIKGB  VS.  PlUMMBB. 

[94  Indiana,  408.] 

"  OhILDBBN." — "  GBA.NDOHILDBBN." 

Adiatribntion  directed  in  fiiTor  of  "  my  children  living,  and  the  chUdren  of  my 
decetsed  chUdren,**  will  not  inclnde  testator's  great-grandchildren. 

Action  to  construe  a  will. 

Brown  dk  Broum^  for  appellants. 

T.  D.  Eoans^  for  appellees. 

CoLEBiCK,  C.     The  appellants  filed  their  complaint  against 
the  appellees  to  obtain  a  construction  by  the  court  of  certain 
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provifiionB  in  the  will  of  Henry  Peinson,  deceased.  A  demnr- 
rer  to  the  complaint,  assigning  insaiBciency  of  facts,  was  sus- 
tained, and,  the  appellants  declining  to  amend,  final  judgment, 
on  demurrer,  was  rendered  against  them,  from  which  they  ap- 
peal. The  only  error  assigned  is  the  ruling  of  the  court  upon 
said  demurrer. 

The  provisions  of  the  will  to  be  construed  are  embraced  in 
the  second  item  or  article  thereof,  as  follows : 

"Article  2d.  I  direct  my  executor  to  sell  my  homestead  farm 
on  which  I  now  reside,  in  Harrison  township,  Union  county, 
Indiana,  consisting  of  two  hundred  and  ten  acres,  also  my  farm 
in  Center  township,  county  above  written,  on  which  my  son 
Isaac  now  resides,  to  best  advantage  as  he  may  consider,  and 
when  my  estate  is  changed  into  money  I  desire  my  executor  to 
make  distribution  between  my  children  living,  and  the  children 
of  my  deceased  children  if  living  at  the  time,  and  share  alike^ 
to  wit :  The  children  of  Sophia  A.  Plummer,  deceased,  to  re- 
ceive the  portion  that  she  would  have  received,  if  living ;  the 
children  of  Thomas  Peinson,  deceased,  to  receive  the  portion 
that  he  would  have  received,  if  living ;  the  children  of  Mary 
J.  Kettler,  deceased,  to  receive  the  portion  that  she  would 
have  received,  if  living ;  the  children  of  Lydia  A.  Hall,  de- 
ceased, to  receive  the  portion  that  she  would  have  received,  if 
living.  I  desire  my  entire  estate  to  be  distributed  as  above 
described,  except  $100  I  direct  my  executor  to  pay  the 
trustees  of  the  Christian  church  at  Hannen's  Creek,  in  Har- 
rison township,  Union  county,  Indiana,  the  interest  only 
to  be  used  by  said  trustees  for  the  benefit  of  said  church ; 
also,  $100  I  desire  my  executor  to  pay  to  my  granddaughter, 
Mary  Wescott,  over  and  above  her  portion  as  the  heir  of  her 
mother." 

The  complaint,  in  substance,  avers  that  the  appellants  were, 
at  the  time  of  the  making  of  said  will  and  the  death  of  said 
testator,  and  still  were,  the  living  grandchildren  of  said  Sophia 
A.  Plummer,  they  being  the  children  of  two  of  her  children 
who  were  deceased  at  the  time  of  the  making  of  said  will; 
that  said  Thomas  Peinson,  Mary  Heltner  and  Lydia  A.  Hall, 
at  the  making  of  said  will,  had   no  grandchildren  living,  and 
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tbat  the  appellantfi  were  the  only  grandchildren  of  any  of  the 
deceased  children  named  in  said  will ;  that  by  the  following- 
daose  in  said  will,  to  wit,  ^*  I  give  and  beqneath  to  the  children 
of  Sophia  A.  Plnmmer,  deceased,  the  portion  that  she  wonld 
have  received  if  living."  the  appellants  were  included  and  be- 
came entitled  to  their  portion  of  the  legacy  so  bequeathed  to 
the  living  children  of  said  Sophia  A.  Plammer ;  that  the  word 
'' children,"  as  used  in  said  will,  meant  and  included  grand- 
children in  the  sense  in  which  said  phrase  was  used  in  said  will^ 
as  would  more  folly  appear  by  the  whole  will,  a  copy  of  which 
was  filed  with  and  made  a  part  of  the  complaint ;  that  Mary 
Wescott,  named  in  said  will,  was  the  child  of  said  Lydia  A. 
Hall,  who  was  the  daughter  of  the  testator ;  that  the  appel- 
lees, Thomas  Plummer  and  Henry  Plnmmer,  were  the  only 
children  of  said  Sophia  J.  Plummer  living  at  the  time  of  the 
making  of  said  will,  and  that  they  were  still  living ;  that  said 
will  had  been  dnly  probated,  and  that  the  legacy  belonging 
to  the  appellants  and  the  appellees,  Thomas  Plummer  and 
Henry  Plummer,  amounting  to  about  $2,400,  was  then  in 
the  hands  of  the  appellee,  Richard  M.  Haworth,  as  the  execu- 
tor of  said  will,  for  distribution,  and  that  the  appellants  and 
the  appellees,  Thomas  Plummer  and  Henry  Plummer,  consti- 
tuted all  the  legatees  of  said  Sophia  A.  Plummer;  that  said 
executor  disputed  the  right  of  the  appellants  to  any  legacy 
under  the  will.  Wherefore  they  prayed  that  they  be  adjudged 
I^tees  under  the  will,  and  entitled  to  their  portion  of  said 
legacy,  and  that  said  executor  be  directed  to  pay  the  same,  and 
for  other  relief. 

The  only  question  submitted  for  our  consideration  is, 
whether  the  appellants,  as  the  grandchildren  of  Sophia  A. 
Plummer,  are  entitled  to  participate,  as  legatees,  in  the  dis- 
tributive share  of  said  estate,  which,  by  the  provisions  of  the 
will,  was  given  to  "  the  children  of  Sophia  A.  Plummer, 
deceased."  There  is  no  expression  used  in  the  provision  of 
the  will  to  which  we  have  referred,  or  in  any  other  provision, 
indicating,  in  any  manner,  that  the  word  "  children  "  was  in- 
tended to  be  used  by  the  testator  in  any  other  than  its  proper 
and  ordinary  signification,  or  evincing  an  intention  or  desire 
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on  his  part  to  make  any  proviflion  whatever  for  the  appel- 
lants, bat,  on  the  contrary,  the  language  used  in  the  will 
•clearly  indicated  an  intention  or  desire  on  his  part  to  exclude 
them  from  participating  in  the  distribution  of  his  estate,  as 
the  will  directs  the  executor  of  the  will,  after  he  has  converted 
the  real  estate  into  money,  to  make  distribution  thereof  among 
the  testator's  children,  living,  ^'  and  the  children  of  his 
{my]  children,  if  living  at  the  iimey  By  this  provision  it  is 
apparent  that  the  appellant  intended  to  confine  the  distribu- 
tion of  his  estate,  as  to  the  children  of  his  deceased  children, 
to  those  of  them  who  might  be  living  at  the  time  of  the  mak- 
ing of  the  distribution.  And  as  it  appears  by  the  averments 
in  the  complaint  that,  at  the  time  of  the  death  of  the  testator, 
there  were,  and  still  are,  children  of  Mrs.  Plummer  living,  we 
think  that  they  alone,  as  such  children,  are  entitled  to  the  share 
in  the  estate  which  Mrs.  Plummer  would  have  received  if 
living. 

In  2  Jarman  on  Wills  (p.  690)  it  is  said :  "  The  legal  con- 
fitruction  of  the  word  children  accords  with  its  popular  signifi- 
cation ;  namely,  as  designating  the  immediate  offspring ;  for, 
in  all  the  cases  in  which  it  has  been  extended  to  a  wider  range 
of  objects,  it  was  used  synonymously  with  a  word  of  larger  im- 
port, as  issue.  It  has  sometimes  been  asserted,  however,  that 
a  gift  to  children  extends  to  grandchildren,  where  there  is  no 
child."  And  in  2  Redfield  on  the  Law  of  Wills  (2d  ed.  p.  15) 
it  is  said :  ^'  The  word  '  children,'  as  well  as  all  other  similar  de- 
scriptive terms  of  classes  or  relations,  it  will  be  borne  in  mind, 
must  always  be  understood  in  wills  in  its  primary  and  simple 
signification,  where  that  can  be  done ;  in  short,  where  there 
are  any  persons  in  existence,  at  the  date  of  the  will,  or  before 
the  devise  or  legacy  takes  effect,  answering  the  meaning  of  the 
term.  And  where  the  term  *  children  '  has  received  a  larger 
iind  more  extended  construction,  as  synonymous  with  issue,  it 
has  generally  been  based  upon  something  in  the  wiM,  unless  it 
resulted  as  already  intimated,  from  the  fact  that  there  were  no 
children  in  existence." 

The  law,  as  above  stated  in  the  text-books  to  which  we  have 
referred,  is  recognized  and  fully  sustained  by  an  unbroken  line 
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of  deoisioti&  Among  the  cases  directly  in  point  are  the  fol- 
lowing :  Churchill  v.  Churchill^  2  Met.  (Ky.)  466  ;  CoUma  v. 
HoQsie^  9  Paige,  81  ;  Cromer  v.  Pinchnej/j  3  Barb.  Oh.  466 ; 
Oardner  y.  Seyer,  2  Paige,  11 ;  Mowatt  v.  Ca/rcw^  7  Paige, 
328;  Appeal  of  OahU,  40  Pa.  St.  231;  Ward  v.  Sutton,  h 
Ired.  Eq.  421 ;  HaOoweU  v.  Phipps,  2  Whart.  376  ;  Dickm- 
s&n  V.  Lee,  4  Watts,  82 ;  Cutter  v.  Doughty,  23  Wend.  513  ; 
Izard  V.  leard,  2  Des.  Eq.  (S.  C.)  308  ;  PhiUipe  t.  Beall,  9 
Dana  (Ky.),  1 ;  Ewing  v.  Handley,  4  Idttell,  346  ;  Osgood  v. 
Lovering,  33  Maine,  464 ;  Thompson  Vi  Z^idington,  104  Mass. 
193;  Zmi?  v.  Harmom/,  72  N.  Y.  408 ;  Castner's  Appeal,  88 
Pa.  St.  478 ;  Feit  v.  Vanatta,  21  N.  J.  Eq.  84. 

In  Churchill  v.  ChurchiU  {supra)  the  law  is  thns  clearly 
and  forcibly  stated :  "  The  technical  legal  import  of  the  word 
^children '  accords  with  its  ordinary  and  popalar  signification. 
It  does  not  denote  grandchildren  ;  and,  though  sometimes  used 
with  that  purpose  and  effect,  there  is  no  warrant  for  thus  en- 
larging its  meaning  in  construing  a  will,  unless  indispensably 
necessary  to  eflTectuate  the  obvious  intent  of  the  testator-  It 
may  be  regarded  as  well  settled  that  such  enlarged  or  extended 
import  of  the  word  *  children,'  when  used  as  descriptive  of  per. 
sons  to  take  under  a  will,  is  only  permissible  in  two  cases. 
Firsts  from  necessity,  where  the  will  would  be  otherwise  inop- 
erative ;  and,  second,  where  the  testator  has  shown  by  other 
words  that  he  did  not  use  the  word  in  its  ordinary  and  proper 
meaning,  but  in  a  more  extended  sense."  The  other  cases  cited 
are  to  the  same  effect. 

No  error  was  committed  in  sustaining  the  demurrer  to  the 
complaint. 


See  Palmer  v.  Horn,  2  Am.  Prob.  R.  92;   Huston  v.  Cook,  8  Id.  41; 
Halstead  y.  Hall,  Ibid.  462. 
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Thomas  vs.  Peoplb. 

[107  IlUnoiB,  617.] 

ADMUnSTBATION   ON   LIYINa  PEBSON's  B8TATK. 

The  appointment  of  an  administrator  of  the  estate  of  a  living  person  is  Toid. 

AcnoN  on  bond  of  master  in  chancery. 
Charlen  W.  Thofnasy  for  appellants. 

Wilderman  dk  HamiUj  and  Henry  M,  Needles^  for  appel- 
lee. 

MuLKEY,  J.  This  IB  an  appeal  from  a  judgment  of  the  Ap- 
pellate Court  for  the  Fourth  District,  affirming  a  judgment  of 
the  Circuit  Court  of  St.  Clair  county  for  the  sum  of  $703.87, 
in  favor  of  the  People  of  the  State  of  Illinois,  for  the  use  of 
John  Joiner,  and  against  Charles  W.  Thomas,  the  appellant, 
and  others,  on  his  official  bond  as  late  master  in  chancery  of  St. 
Clair  county. 

It  appears  that  after  the  execution  of  the  bond  sued  on,  and 
during  his  term  of  office,  there  came  into  Thomas'  hands,  as 
such  master,  certain  moneys,  being  the  proceeds  of  a  sale  of 
real  estate,  made  by  him  in  a  partition  proceeding,  $703.87  of 
which  belonged  to  the  said  Joiner,  and  for  which  the  recovery 
in  this  suit  was  had.  Long  before  the  partition  proceedings, 
however.  Joiner  had  left  his  home  and  people  in  St.  Clair 
county,  and  his  whereabouts  was  to  them,  and  all  his  former 
acquaintances,  wholly  unknown.  Not  having  been  heard  of  by 
any  of  his  relations  or  acquaintances  for  more  than  seven  years, 
his  brother,  Daniel  Joiner,  acting  upon  the  hypothesis  he  was 
dead,  applied  to  and  obtained  from  the  County  Court  of  St. 
Clair  county  letters  of  administration  on  his  estate.  After  ad- 
ministration had  been  thus  granted  on  John's  estate  upon  the 
hypothesis  that  he  was  dead,  the  said  Charles  W.  Thomas,  upon 
formal  demand  by  Daniel  Joiner,  paid  to  him,  as  the  adminis- 
trator of  John,  the  latter's  share  in  the  proceeds  of  the  parti- 
tion sale.  John  subsequently,  however,  turned  up  alive,  and  on 
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Thomas'  refusal  to  pay  the  claim  a  second  time,  institated  the 
present  action,  with  the  results  already  stated. 

The  foregoing  facts  are  specially  pleaded  as  a  defense  to 
the  action,  and  the  question  for  determination  is,  are  they 
sufficient  for  that  purpose.  While  the  question  has  never  be- 
fore, so  far  as  we  are  advised,  been  directly  presented  to  this 
court,  yet  it  is  by  no  means  a  new  one.  It  has  frequently 
been  mooted  before  the  courts  of  this  country  and  of  Eng- 
land, though  actual  decisions  directly  upon  the  question  are  not 
very  numerous.  Judging  from  the  cases  where  the  point  has 
come  directly  in  judgment,  as  well  as  from  judicial  dicta  and 
expressions  of  opinion  to  be  found  in  the  standard  text-books, 
there  has  been  but  little  diversity  of  opinion  upon  the  ques- . 
tion.  The  general  doctrine  on  the  subject  undoubtedly  is,  that 
a  grant  of  administration  on  a  live  man's  estate,  together  with 
all  acts  done  under  such  a  grant,  is  absolutely  null  and  void. 
{Allen  V.  Dundos^  8  T.  B.  125 ;  Freeman  on  Judgments  [3d 
ed.],  §319a/  Jochumaen  y,  Suffolk  Savings  Bank,  3  Allen, 
87;  lyAru^ment  v.  Jones,  4  Lea,  261 ;  40  Am.  Rep.  12 ;  Sie- 
pheneon  v.  Superior  Court,  15  Hep.  [Col.]  140 ;  Melia  v.  Sim- 
mons, 45  Wis.  384 ;  30  Am.  Rep.  746 ;  Griffith  v.  Frazier,  8 
Cranch,  23.) 

It  is  said  by  Freeman,  in  discussing  the  question,  in  his  work 
on  Judgments  above  cited :  "  The  decrees  and  orders  of  a  pro- 
bate or  surrogate's  court,  made  in  the  exercise  of  jurisdiction 
conferred  upon  it  by  law,  are  as  final  and  conclusive  as  the 
judgments,  decrees  or  orders  of  any  other  court.  The  charac- 
ter and  finality  of  res  judicata  attach  to  the  decisions  made  in 
probate  or  surrogates'  courts,  iri-espective  of  the  nature  of  the 
i^ne  determined,  provided,  always,  that  the  court  had  jurisdic- 
tion to  determine  it.  Hence,  whether  the  adjudication  be  for 
or  against  the  validity  of  a  will,  for  or  against  granting  letters 
of  administration,  allowing  or  disallowing  an  account,  granting 
or  refusing  to  grant  a  homestead,  it  is  in  either  case  a  final  set- 
tlement of  the  matter  of  which  it  assumes  to  dispose,  and  it  can 
not  be  collaterally  attacked,  impeached  or  avoided  in  the  same 
or  in  any  other  court  by  any  of  the  parties  thereto,  nor  by  any 
I     person  in  privity  with  them.     It  is,  however,  as  in  other  cases, 
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easential  that  the  parties  to  be  ajffected  be  brought  within  the 
jurisdiction  of  the  court  bj  the  serrice  of  notice  preecribed  by 
law,  and  that  the  court  have  jarisdiction  over  the  subject-mat- 
ter. The  question  occasionally  arises  whether  the  grant  of  let- 
ters testamentary  or  of  administration  on  the  estate  of  a  person 
in  fact  living,  but  supposed  to  be  dead,  is  an  act  beyond  the 
jurisdiction  of  the  court,  and  therefore  so  utterly  void  that  no 
person  is  protected  in  dealing  with  the  executor  or  administra- 
tor while  his  letters  remain  unrevoked.  The  weight  of  author- 
ity is  very  decidedly  to  the  effect  that  the  decease  of  the  sup- 
posed decedent  is  a  prerequisite  to  the  jurisdiction  of  the  court, 
and  that  he  is  wholly  unaffected  by  the  proceedings  for  the  set- 
tlement of  his  estate — the  only  adjudication,  so  far  as  we  are 
aware,  in  conflict  with  the  rule  here  stated,  having  been  reo- 
dered  by  the  Court  of  Appeals  of  the  State  of  New  York." 
We  fully  concur  in  this  general  statement  of  the  author  on  the 
subject. 

In  line  with  the  doctrine  here  announced,  it  is  said  in  Mdia 
V.  Simmons  {supra):  "The  proceedings  of  administration, 
settlement  and  assignment  of  the  estate  of  the  respondent, 
represented  to  have  been  dead  when  he  was  and  still  is  alive, 
are  absolutely  null  and  void,  for  all  purposes  whatsoever.  *  *  * 
The  County  Court  of  Dodge  county,  or  any  other  court,  has 
no  jurisdiction  in  this  particular  case  or  in  such  a  class  of  cases. 
There  is  no  class  of  cases  which  embraces  the  administration  of 
the  estates  of  living  persons  as  if  they  were  dead.  The  pro- 
ceedings are  void  ah  initio  and  throughout  If  this  case  falls 
within  any  class  of  cases,  it  is  a  class  in  which  no  court  has  any 
right  to  deliberate  or  render  any  judgment,  and  in  which  every 
conceivable  act  is  an  absolute  nullity.  The  only  jurisdiction 
the  County  Court  has  in  respect  to  the  administration  of  estates, 
is  over  the  estates  of  dead  persons.  It  would  seem  that  the 
bare  statement  of  such  a  proposition  is  enough,  without  citing 
authorities." 

The  only  case  we  have  been  able  to  find,  or  to  which  our  at- 
tention has  been  called,  holding  a  contrary  doctrine,  is  that  of 
Roderigas  v.  East  livoer  Samngs  Institution  (68  N.  Y.  460)— 
referred  to  by  Freeman  in  the  above  citation — which  was  de- 
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cided  bj  a  divided  conrt  of  three  to  fonr,  and  has  since  been 
the  subject  of  much  adverse  criticism.  (10  Am.  Law  Eeg^ 
787;  15  Id.  212.)  The  case,  it  is  true,  is  placed  upon  the  pecu- 
liar provisions  of  the  New  York  statutes,  but  we  confess  we 
see  nothing  in  them  that  seems  to  warrant  the  conclusions- 
drawn  from  them.  Moreover,  we  regard  the  authority  of  that 
case  as  a  precedent,  even  in  New  York,  much  shaken  by  the 
reasoning  of  the  New  York  Court  of  Appeals  in  the  same  case, 
when  before  it  on  a  subsequent  occasion.  The  case  as  last  re- 
ported will  be  found  in  76  N.  Y.  316. 

It  must  be  conceded  that  if  the  Probate  Conrt  had  author- 
ity to  act  at  all  in  the  particular  case  before  it,  then  its  adjudi- 
cation, like  that  of  any  other  court,  became  binding  and  con- 
clusive upon  all  parties  to  the  proceeding,  until  reversed  or 
otherwise  set  aside.  The  real  question  therefore  is,  whether 
the  court  had  any  authority  to  act  at  all.  The  contention  of 
appellant  is,  "  that  the  jurisdiction  of  the  Probate  Court  did 
not  depend  upon  the  death  of  Joiner,  but  upon  the  fact  that 
that  court  was  set  in  motion  by  the  application  for  an  adminis- 
trator, and  having  been  so  set  in  motion,  its  jurisdiction  to  in- 
vestigate and  decide  was  complete,  and  its  decision  cannot  be 
collaterally  attacked  as  to  anything  the  court  was  called  upon  to 
decide."  This  proposition,  in  the  light  of  the  facts  as  confessed 
upon  the  record  before  us,  we  regard  as  fundamentally  errone- 
ous. Jurisdiction,  in  the  general  and  most  appropriate  sense  of 
that  term,  as  applied  to  the  subject-matter  of  a  suit  at  law  or  in 
equity,  is  always  conferred  by  law,  and  it  is  a  fatal  error  to  sup- 
pose the  power  to  decide  in  any  case  rests  solely  upon  the  aver- 
ments in  a  pleading.  It  is  true  that  a  court  is  not  permitted, 
on  its  own  motion,  to  institute  a  suit  between  the  parties  to  a 
controversy.  As  claimed  by  appellant,  there  must  be  a  prop- 
erly framed  complaint  or  other  pleading  showing  a  cause  of  ac- 
tion within  the  jurisdiction  of  the  court,  before  it  can  lawfully 
proceed  to  adjudicate.  But  behind  all  this  there  must  be  power 
in  the  court,  conferred  by  law,  to  act  in  a  real  case  of  the  char- 
acter of  the  one  supposed  by  the  pleading  or  complaint,  and  if 
there  is  not,  the  whole  proceeding,  and  all  acts  done  under  it, 
"Will  be  inoperative  and  void. 
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The  position  of  appellant  is  well  met  by  the  case  of  Orif- 
JUh  V.  Frazier  {fiupra\  where  the  question  in  hand  came  under 
consideration.  Chief  Justice  Marshall,  speaking  for  the  court, 
said  in  that  case :  ^^  To  give  the  ordinary  jurisdiction,  a  case  in 
which  by  law,  letters  of  administration  may  issue,  must  be 
brought  before  him.  In  the  common  case  of  intestacy  it  is 
clear  that  letters  of  administration  must  be  granted '  to  some 
person  by  the  ordinary  ;  and  though  they  should  be  granted  to 
one  not  entitled  by  law,  still  the  act  is  binding  until  annulled 
by  the  competent  authority,  because  he  had  power  to  grant  let- 
ters of  administration  in  the  case.  But  suppose  administration 
to  be  granted  on  the  estate  of  a  person  not  really  dead.  The 
act,  all  will  admit,  is  totally  void.  Yet  the  ordinary  must 
always  inquire  and  decide  whether  the  person  whose  estate  is  to 
be  committed  to  the  care  of  others  be  dead  or  in  life.  It  is  a 
branch  of  every  cause  in  which  letters  of  administration  issue. 
Yet  the  decision  of  the  ordinary  that  the  person  on  whose  es- 
tate  he  acts  is  dead,  if  the  fact  be  otherwise,  does  not  invest 
the  person  he  may  appoint  with  the  character  or  powers  of  an 
administrator.  The  case,  in  truth,  was  not  one  within  his  juris^ 
diction.  It  was  not  one  in  which  he  had  a  right  to  deliberate 
— it  was  not  one  committed  to  him  by  the  law  ;  and  although 
one  of  the  points  occurs  in  all  cases  proper  for  his  tribunal,  yet 
that  point  cannot  bring  the  subject  within  his  jurisdiction." 

The  general  proposition  that  under  our  system  of  govern- 
ment no  one  can  be  deprived  of  his  life,  liberty  or  property 
without  due  process  of  law,  is  not  denied  or  questioned,  and  as 
John  Joiner  was  in  no  sense  a  party  to  the  proceeding  before 
the  Probate  Court  when  letters  on  his  estate  were  granted,  on 
what  principle  can  he  be  said  to  be  bound  by  the  action  of  the 
court  in  making  the  grant  ?  The  general  rule  unquestionably 
is,  that  no  one  is  bound  by  an  adjudication  of  which  he  had  no 
notice  or  to  which  he  was  not  a  party.  Testing  the  present 
case  by  this  rule,  appellee  is  clearly  not  bound. 

But  it  is  said  the  grant  of  letters  upon  an  estate  is  in  the  na- 
ture of  a  proceeding  in  rem^  and  therefore  the  case  in  hand 
does  not  come  within  the  rule  mentioned — that  the  proceeding 
being  against  the  estate  itself,  those  having  an  interest  in  it 
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must  look  oat  for  themselves.  Conceding  this  to  be  so,  what 
follows  I  Are  we  to  conclude,  because  the  law  confers  power 
upon  the  Probate  Court  to  grant  administration  on  a  dead  man's 
estate,  upon  a  mere  ex  parte  petition,  that  it  therefore  follows 
the  court  may  lawfully  make  such  grant  upon  a  live  man's  es- 
tate, and  that  even  without  giving  him  an  opportunity  to  be 
heard  ?  By  the  18th  section  of  article  6,  of  the  present  consti- 
tution, in  defining  the  probate  jurisdiction  of  County  Courts, 
it  18  declared  :  "  County  Courts  shall  be  courts  of  record,  and 
shall  have  original  jurisdiction  in  all  matters  of  probate  and 
^etUemetU  of  estates  of  deceased  persans,^^  &c.  Thus  the 
County  Court,  as  a  Court  of  Probate,  is  expressly  clothed  with 
power  to  settle  estates  of  '^  deceased  persons^'*  and  this,  accord- 
ing to  a  familiar  rule  of  construction,  by  implication  forbids 
the  exercise  of  such  power  over  the  estates  of  live  persons. 

Regarding,  then,  the  administration  of  a  dead  man's  estate 
aa  a  proceeding  in  rem^  and  looking  to  the  constitutional  limita- 
tion of  the  court's  power  in  such  cases,  what  is  the  first  essen- 
tial condition  to  the  exercise  of  this  power  ?  Manifestly  the 
existence  of  a  dead  persorCs  estate,  for  the  court  has  no  power 
to  grant  administration  on  any  other  kind  of  an  estate,  and  any 
attempt  to  do  so  will  necessarily  be  inoperative  and  void.  In 
every  proceeding  in  rem^  and  in  every  case  in  the  nature  of  a 
proceeding  in  rem^  there  is  some  great  central  controlling  fact 
upon  which  the  jurisdiction  or  power  in  the  court  to  act  at  all 
depends,  and  such  fact  must  have  an  actual  existence,  otherwise 
the  jurisdiction  will  fail.  {Thompson  v.  Whit/man^  li  Wall. 
457;  W}iedwright  v.  Depeyster^  1  Johns.  471;  Rose  y. 
Hunslj/j  4  Cranch,  269.)  In  the  case  last  cited  it  is  said  by 
Chief  Justice  Marshall,  speaking  for  the  court :  "  Upon  prin- 
eiple  it  would  seem  that  the  operation  of  every  judgment  must 
depend  on  the  power  of  the  court  to  render  that  judgment — 
or,  in  other  words,  on  its  jurisdiction  over  the  subject  matter 
which  it  has  determined.  In  some  cases  that  jurisdiction  un< 
questionably  depends  as  well  on  the  state  of  the  thing  as  the 
constitution  of  the  court.  If,  by  any  means  whatever,  a  prize 
eourt  should  be  induced  to  condemn,  as  prize  of  war,  a  vessel 
which  was  never  captured,  it  could  not  bo  contended  that  this 
Vol..  IV.— 19 
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condemnation  operated  a  change  of  property."  With  equal 
propriety  it  may  be  said,  if  by  any  means  a  Probate  Court 
should  grant  letters  of  administration  upon  the  estate  of  one 
still  living,  the  title  of  the  owner  of  such  estate  could  not 
thereby  be  affected.  The  great  central  fact  in  this  class  of 
cases,  as  we  have  already  seen,  is  the  existence  of  a  decedent's 
estate  subject  to  administration  and  distribution  by  the  Probate 
Court  of  the  proper  county.  It  is  confessed,  upon  the  record 
before  us,  that  in  the  present  case  the  owner  of  the  estate  in 
question  at  the  time  of  the  grant  of  letters  was,  and  still  is^ 
alive.  It  follows,  therefore,  the  grant  was  unauthorized  and 
void. 

The  cases  of  Wight  v.  WaUiaum  (39  HI.  563),  Dodge  v.  CoU 
(97  Id.  338),  and  other  cases  cited  by  appellant,  are  supposed  to^ 
be  inconsistent  with  the  view  here  taken.  We  do  not  think  so* 
In  the  Wight  Case  there  was  no  defect  of  jurisdiction.  There 
was  present  the  eetoite  of  a  dead  man  to  be  administered.  This 
actual  fact  authorized  the  court  to  proceed,  and  a  mere  irregu- 
larity in  the  proceeding  could  not,  as  was  held  in  that  case,  be 
taken  advantage  of  in  a  collateral  proceeding.  So  in  the  Dodge 
Caee^  there  was  an  insane  person  to  be  cared  for  and  protected 
by  a  Court  of  Chancery.  That  was  the  great  central  fact  in 
that  case  upon  which  the  jurisdiction  of  the  court  depended. 
If,  in  that  case,  there  had  been  no  insane  person,  and  such  fact 
had  been  admitted  upon  the  record,  as  is  here,  then  that  and 
the  present  case  would  be  in  principle  alike ;  but  such  is  not 
the  fact.  Take  the  common  case  of  a  proceeding  in  admiralty 
to  enforce  maritime  liens  against  a  ship  or  other  water  craft. 
Unquestionably  before  the  court  could  lawfully  proceed  there 
would  have  to  exist,  as  a  fact,  a  ship,  or  other  maritime  vessel, 
subject  to  the  order  and  adjudication  of  the  court,  otherwise  it 
would  have  no  power  to  act  at  all.  Suppose,  in  a  case  of  that 
kind,  the  liens  sought  to  be  enforced  were,  in  point  of  fact,  on 
a  private  residence  situated  upon  dry  land,  and  the  court  should 
nevertheless,  after  hearing  the  case,  go  on  and  order  a  sale  of 
the  premises,  would  the  owner's  title  to  the  property  be  thereby 
divested?    Surely  not.    And  why  so?    Simply  because  the 
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court  had  no  power  or  jorisdiction  to  act  at  all  in  that  kind  of 
case. 

All  persons  are  presumed  to  know  the  law,  and  hence,  in 
theory  at  least,  there  can  be  no  great  hardship  in  holding  that 
every  one  acts  at  his  peril  in  dealing  with  an  administrator  who 
has  been  appointed  npon  a  mere  presumption  that  his  supposed 
intestate  is  dead.  Every  one  dealing  with  an  administrator 
thns  appointed  is  conclusively  presumed  to  know,  if  the  sup- 
posed intestate  should  subsequently  turn  up  alive,  the  grant  of 
administration,  and  aU  acts  done  under  it,  would  be  absolutely 
void. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

See  Melia  v.  Simmons,  1  Am.  Prob.  R.  148,  and  cases  in  note  on  page 
146;  D'Amsment  v.  Jones,  2  Id.  434;  Stevenson  v.  Superior  Court,  3  Id. 
424 ;  Devlin  v.  Commonwealth,  ante,  page  76. 


Babnuh  vs.  Mayob  of  Baltimobb. 

[62  MaryUmd,  27ft.] 

GHABrrABLE  USE. — CUBTAINTy  OF    BKNEFIOIABY. — DsYISS    OON- 
DinONAL  ON  EBLIQIOUS  OONNEOTION. 

A  deyise  to  the  city  of  Baltimore  in  trust  for  the  "  McDonogh  Edncational  Fond 
tad  iDflHtote,"  la  Bofficiently  deecriptiye  of  a  municipal  organization  oonsti- 
tated  by  city  ordinance,  styled  the  "  Board  of  Trustees  of  the  McDonogh  £d- 
QcatioDal  Fnnd  and  Institnte,'*  the  school  managed  by  the  board  being  known 
ae  the  "  McDonogh  Institate." 

A  deyiae  may  lawfully  be  made  conditional  that  the  deyisee  withdraw  from 
the  priesthood  of  a  specified  church,  or  from  any  society  connected  there- 
with, or  refrain  from  forming  any  such  connection. 

AcnoN  to  declare  the  rights  of  parties  imder  a  will. 

TTiomas  A.  Whdan  and  John  J7.  TTumaSy  for  appellants. 

James  Z.  McLane^  City  Counsellor,  and  /.  NeveU  Steele^ 
for  appellees. 
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Alvet,  C.  J.  The  bill  in  this  case  was  filed  by  Samuel  H. 
Tagart,  executor  and  trustee  appointed  by  the  will  of  Zenus 
Bamum,  deceased,  for  the  purpose  of  having  the  rights  of 
parties  declared  in  respect  to  a  large  portion  of  the  estate  of 
the  deceased,  which  is  claimed  by  his  heirs  at  law  and  next  of 
kin  as  against  the  disposition  thereof  made  by  the  will.  The 
disposition  of  the  property  as  made  by  the  will  was  sustained 
by  the  decree  of  the  court  below,  and  the  heirs  at  law  and  next 
of  kin  of  the  testator  have  appealed. 

The  testator  died  on  the  23d  of  March,  1882,  having  made 
his  will  in  due  form,  which  was  soon  after  his  death  admit- 
ted to  probate.  He  left  surviving  him,  as  his  only  heirs  at 
law  and  next  of  kin,  two  brothers  and  two  sisters,  one  of  the 
1)rotherB  being  Frank  Bamum,  upon  whose  election  the  prin- 
-cipal  question  in  this  case  has  arisen.  The  estate  has  been 
settled  by  the  executor,  and  the  question  now  is,  upon  the 
events  that  have  happened,  who  is  entitled  to  the  estate  ? 

The  testator,  by  his  will,  devised  and  bequeathed  in  trust 
to  his  friend,  Samuel  H.  Tagart,  and  to  his  successors  in  the 
trust,  the  entire  estate,  real 'and  personal,  of  which  he  died 
seized  and  possessed  ;  and  after  declaring  certain  uses,  and  in- 
vesting the  trustee  with  certain  powers,  he  proceeded  to  de- 
clare the  principal  trust  of  his  will,  in  regard  to  the  prop- 
erty now  in  controversy,  in  the  following  terms : 

'^  In  the  second  place,  in  trust,  as  to  all  the  rest  and  resi- 
due of  my  estate,  to  appropriate  and  apply  the  net  income 
thereof,  as  follows : 

"  If,  within  twelve  months  after  my  decease,  my  brother, 
Frank  Bamum,  shall  withdraw  from  the  priesthood  in  the 
IRoman  Catholic  Church  (should  he  be  at  the  time  of  my 
death  a  priest  in  said  church),  and  from  any  and  every  order 
or  society  connected  with  said  church,  of  which  he  may  be 
a  member,  and  until  he  shall  become  a  priest  or  deacon  in 
said  church,  or  shall  connect  himself  with  some  order  or  so- 
ciety of  said  church,  or  until  the  income  of  said  property,  or 
some  part  thereof,  shall  be  sought  to  be  subjected  to  the 
payment  of  his  debts  or  liabilities  by  legal  process,  I  direct 
that  the  net  income  of  said  rest  and  residue  of  my  estate,  be 
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pud  to  the  said  Frank  Barnnin  in  every  year,  in  snch  instal- 
ments as  the  said  trustee,  or  his  successor  or  successors,  may 
deem  best,  for  and  during  the  term  of  the  natural  life  of  the 
said  Frank  Bamum. 
«««*««  ««^ 

"  But  if  within  twelve  months  after  the  time  of  my  death,. 
my  brother  shall  not  have  withdrawn  from  the  priesthood 
aforesaid  (should  he  be  at  tbe  time  of  my  death  a  priest  in  said 
church),  and  from  any  and  every  order  or  society  of  which  he 
may  be  a  member,  connected  with  said  church,  or  if  he  shall  at 
any  time  hereafter  become  a  priest  or  deacon  in  said  church, 
or  become  a  member  of  any  order  or  society  of  said  church,  or 
if  said  income,  or  any  part  thereof,  shall  be  sought  to  be  sub- 
jected by  legal  process  to  the  payment  of  his  debts  or  liabili- 
ties, and  he  shaU  be  without  wif^  or  children,  or  if  he  shall  die 
without  leaving  a  child  or  children  living  at  the  time  of  his 
death,  who  shall  attain  the  age  of  twenty-one  years,  then  (sub- 
ject to  tbe  lifo^state  or  estate  for  widowhood  aforesaid  in  one- 
third  thereof),  I  give,  devise  and  bequeath  the  said  rest  and  res- 
idue of  my  estate  to  the  Mayor  and  City  Council  of  Baltimore, 
in  trust  for  the  McDonogh  Educational  Fund  and  Institute,  to 
be  applied  to  establishing  a  chair  therein,  to  be  called  the  ^  Ze- 
nus  Barnum  Chair,'  to  promulgate  snch  a  course  of  instruction 
in  said  institute  as  will  aid  in  the  practical  application  of  the 
mechanical  arts — ^the  said  estate  and  property  to  be  held  under 
the  same  control  and  direction  as  the  estate  and  property  now 
held  by  said  fund  and  institute,  and  to  be  so  appropriated  and 
applied  as  to  give  boys  in  that  institution  such  useful  and  prac- 
tical mechanical  education  as  will  enable  them  to  gain  a  liveli- 
hood by  skillful  manual  labor — ^the  surplus  income,  after  the 
payment  of  the  professor,  to  be  applied  to  the  erection  of 
necessary  buildings,  and  furnishing  needed  tools  and  the  like 
for  the  above  mentioned  purposes.*' 

It  is  conceded  that  at  the  time  of  the  testator's  death,  his 
brother,  Frank  Bamum,  was  not  a  priest  or  deacon  in,  nor  a 
member  of,  or  connected  with,  any  order  or  society  of  the 
Roman  Catholic  Church ;  but  that  on  the  31st  of  July,  1882, 
he  became  a  member  of,  and  connected  himself  with,  an  order 
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or  society  of  that  church,  and  he  has  remained  so  connected 
ever  since.  He  was  unmarried  and  without  issue  at  the  time 
of  the  death  of  the  testator,  and  has  so  remained  to  the 
present  time.  It  also  appears  that  after  the  present  bill  was 
filed,  an  attachment  was  sued  out  against  Frank  Bamum,  on 
a  judgment  against  him,  and  laid  in  the  hands  of  Tagart,  the 
trustee,  to  affect  the  interest  under  the  will.  That  proceed- 
ing is  still  pending. 

It  is  agreed  that  the  only  fund  held  by  the  Mayor  and  City 
Council  of  Baltimore,  derived  from  the  estate  of  John  McDo- 
nogh,  at  the  date  of  the  will  of  Zenus  Bamum,  the  testator,  is 
the  sum  of  $650,000,  and  that  the  only  object  or  purpose  to 
which  any  portion  of  that  sum  was  or  has  been  applied,  is  to 
the  establishment,  maintenance  and  support  of  the  ^^  School 
Farm"  in  Baltimore  county,  known  as  the  "McDonogh  Insti- 
tute." It  is  admitted  that  such  School  Farm  was  established 
about  the  year  1873,  and  that  it  has  been  ever  since  in  opera- 
tion. It  is  admitted  that  several  professors  are  employed,  and 
many  boys  are  taught  therein ;  and  that  there  is  no  other  school 
or  institute  in  this  State  known  as  the  ''  McDonogh  Institute." 
This  school  or  institute  was  established  and  has  been  maintained 
by  the  funds  alone  which  were  received  by  the  Mayor  and  City 
Council  under  the  will  of  John  McDonogh,  and  its  establish- 
ment, and  the  government  thereof,  have  been  under  and  in  pur- 
suance of  ordinances  and  resolutions  of  the  Mayor  and  City 
Council  by  an  agency  styled  "  The  Board  of  Trustees  of  the 
McDonogh  Educational  Fund  and  Institute,"  created  by  ordi- 
nance. 

For  a  full  history  of  the  origin,  objects  and  purposes,  terms 
and  conditions  of  the  McDonogh  school  or  educational  fund 
bequeathed  to  the  city  of  Baltimore,  and  of  the  "School 
Farm  "  directed  by  the  will  of  McDonogh  to  be  founded  by 
the  city,  reference  may  be  made  to  the  case  of  McDonogh  v. 
Murdoch  (15  How.  367),  where  all  the  facts  appear,  and  the 
rights  of  the  city  under  the  will  of  McDonogh  were  declared 
and  established. 

It  appears  from  the  answers  of  the  appellants,  and  the  opin- 
ion of  the  learned  judge  below,  that  several  questions  were 
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laiBed  in  the.  Circuit  Court,  upon  the  construction  of  the  will  of 
Bamum,  that  have  not  been  discussed  bj  counsel  in  this  court. 
The  proposition,  or  rather  suggestion,  made  in  the  answers  of 
the  appellants,  that  as  Frank  Bamum  was  not  a  priest,  deacon, 
or  member  of  any  order  or  society,  connected  with  the  Boman 
Catholic  Church,  at  the  time  of  the  death  of  his  brother,  he 
therefore  took  do  interest  or  estate  under  the  will,  has  no  sup- 
port in  any  principle  of  fair  construction ;  and  the  learned 
judge  below  was  quite  right  in  holding  that  Frank  Bamum 
took  the  equitable  estate,  and  became  entitled  to  the  income 
thereof,  from  the  death  of  the  testator  to  the  time  of  his  be- 
<^omiug  a  member  of  the  order  or  society  connected  with  the 
church.  And  so  in  regard  to  the  question  of  its  being  against 
pnblic  policy  to  make  the  devise  or  bequest  dependent  upon 
the  condition  that  the  devisee  or  legatee  should  withdraw  from 
the  priesthood  or  membership  of  any  order  or  society  connect- 
ed with  the  church,  or  refrain  from  forming  any  such  connec- 
tion, the  authorities  leave  no  room  to  question  the  right  of  the 
testator  to  prescribe  such  condition.  Whatever  maybe  thought 
of  the  opinions  of  the  testator,  or  his  prejudices,  the  law  recog- 
nizes his  right  to  make  the  enjoyment  of  his  bounty  dependent 
upon  the  condition  attached  in  this  case.  {Mitchell  v.  MitcheUy 
18  Md.  405  ;  Vidal  v.  Ovra/rd,  2  How.  127,  199 ;  Dickson,  JBao 
jparte,  1  Sim.  [N.  S.]  37.) 

The  principal  question  involved  in  the  case  is,  whether, 
upon  the  determination  of  the  estate  of  Frank  Bamum,  the 
limitation  over  of  the  trust  estate  to  the  Mayor  and  City  Coun- 
cil of  Baltimore,  for  the  purposes  mentioned,  be  valid,  and  of  a 
nature  to  be  executed  in  accordance  with  the  intention  of  the 
testator.  That  question  has  been  most  fully  and  ably  argued 
by  counsel  at  the  bar,  and  with  the  assistance  derived  from  such 
<li8cuBsion,  we  have  been  enabled  to  come  to  a  definite  conclu- 
sion as  to  the  rights  of  the  parties  under  the  will. 

On  the  part  of  the  heirs  at  law  and  next  of  kin  of  the  de- 
ceased, it  has  been  strongly  contended  that  the  limitation  over 
to  the  Mayor  and  City  Council  in  trust  is  void,  because  of  the 
want  of  power  in  the  municipal  coq>oration  to  accept  and  hold 
the  trust  created  by  the  will,  and  because  of  the  undefined  and 
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uncertain  object  of  the  tmst,  or  rather  its  non-legal  entity,  and 
the  consequent  impossibility  to  enforce  the  execution  of  that 
trust,  according  to  the  plan  of  the  testator.  And  the  familiar 
cases  of  Dashidl  v.  Attt/.-Oenl.  (5  H.  &  J.  392)  ;  WUderman 
V.  M.  dk  a  C.  Bdlto,  (8  Md.  551) ;  NeedUa  v.  Martm  (33  Md- 
609) ;  Church  Extension^  dsc.  v.  Smith  (56  Md.  362),  and  JSieer 
v.  Perry  (pS  Md.  112),  have  been  relied  upon  and  enforced 
upon  us  as  being  entirely  conclusive  of  the  proposition  sought 
to  be  maintained.  But  this  court  is  of  opinion  that  the  cases- 
relied  on  do  not,  by  any  means,  conclude  the  question  presented 
in  this  case. 

Those  cases  are  quite  distinguishable  from  this  in  many  re- 
spects ;  and  while  it  is  true  that  the  Statute  of  43  Elizabeth, 
ch.  4,  in  regard  to  charities  and  charitable  donations,  has  never 
been  adopted  in  this  State,  it  does  not  follow  that  charitable 
bequests  or  donations,  such  as  that  designed  by  the  testator  in 
the  wiU  before  us,  may  not  be  sustained,  altogether  apart  from 
and  independent  of  the  provisions  of  that  statute.    If  there  be 
parties  capable  of  taking  the  subject-matter  of  the  trust,  and 
objects  legal  and  definite,  to  be  subserved  or  benefited  by  ita 
execution,  so  that  a  court  of  equity  may  take  cognizance  of  and 
enforce  the  trust,  these  are  the  essentials,  and  only  essentials,  to 
the  validity  of  the  trust,  though  the  object  of  the  trust  be  in 
its  nature  charitable.     In  cases  where  these  essential  elements, 
of  certainty  exist,  there  is  no  greater  difficulty  in  the  exercise 
of  the  supervisory  power  of  a  Court  of  Chancery  over  a  trust 
for  charity  than  there  is  in  the  exercise  of  such  power  over 
trusts  of  any  other  nature.    The  Court  of  Chancery  in  such 
cases  only  exercises  its  original  inherent  jurisdiction  over  trusts. 
In  respect  to  trusts  for  charity,  irrespective  of  the  provisions 
«of  the  Statute  of  43  Elizabeth,  ch.  4,  the  question  that  most 
frequently  arises,  and  the  one  that  has  given  the  greatest  difii- 
culty  is,  whether  the  objects  intended  to  be  benefited  or  pro- 
moted are  sufficiently  certain  and  definite  to  enable  the  court  to 
declare  who  are  entitled,  to  the  exclusion  of  all  others,  and  to 
secure  to  them  the  benefit  of  the  trust.    In  the  cases  relied  on 
by  the  appellants,  the  donations  failed  because  of  the  uncertain. 
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and  indefinite  character  of  the  objects  of  the  charities  intended 
to  be  established. 

In  this  case,  the  first  question  to  be  determined  is,  whether 
the  mnnicipal  corporation  of  the  city  of  Baltimore  is  capable 
of  taking  demises  and  bequests  of  reel  and  personal  estate  for 
the  objects  and  purposes  mentioned  in  the  will ;  and  the  sec- 
ond, whether  these  uses  are  charitable  uses,  valid  in  their  na- 
ture, and  sufficiently  certain  and  definite  to  be  carried  into  exe- 
cution, and  enforced  by  a  court  of  equity. 

1.  With  respect  to  the  first  question,  the  original  charter  of 
Baltimore  city,  granted  by  the  Legislature  in  1796,  ch.  68,  in- 
vested the  corporation  with  power  to  ^'  purchase  and  hold  real, 
personal  and  mixed  property,  or  dispose  of  the  same,  for  the 
benefit  of  the  said  city ; "  and  this  power  the  corporation  still 
holds.  (Code  Pub.  L.  L.  Art.  4,  §  1.)  Whether  this  power  en- 
abled the  corporation  to  take  real  and  personal  property  in 
trusty  it  is  unnecessary  to  decide  in  this  case  ;  though,  according 
to  the  great  weight  of  authority,  it  would  seem  to  be  entirely 
capable  of  taking  property  in  trusty  for  purposes  germane  tt> 
the  objects  of  the  corporation,  or  which  would  promote,  aid  or 
assist  in  carrying  out  or  perfecting  those  objects.  (2  Eent'a 
Com.  280 ;  2  Dill.  Mun.  Corp.  [3d  ed.]  §  567,  and  cases  there 
dted ;  Vidal  v.  Oirard^  2  How.  127 ;  McDonogh  v.  Murdocky 
15  How.  367 ;  Peri/ne  v.  Careyy  24  How.  645.)  In  the  char- 
ter of  Baltimore  city,  however,  there  is  express  power  con- 
ferred in  respect  to  this  subject.  By  the  Act  of  1842,  ch.  86, 
since  forming  part  of  the  charter  of  the  city,  it  is  provided 
that  the  **  corporation  may  receive  in  trust,  and  may  control  for 
the  purpose  of  such  trusts,  all  money  or  other  property  which 
may  have  been  or  shall  be  bestowed  upon  such  corporation  by 
will,  deed,  or  in  any  other  form  of,  gift  or  conveyance  in  trust 
for  any  general  corporation  purpose,  or  in  aid  of  the  indigent 
and  poor,  or  for  the  general  purposes  of  education,  or  for  char- 
itable purposes  of  any  description  within  the  said  city."  (Code 
Pub.  Local  Law,  Art.  4,  §  2.)  A  more  comprehensive  power 
could  not  be  desired,  and  it  would  seem  to  embrace  the  very 
subject  of  contention  in  this  case.  It  authorizes  by  express 
terms  the  corporation  to  accept  and  hold  m  trust  any  prop- 
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ertj  given  /or  purposes  of  education^  or  for  charities  of  any 
description.  The  fund  bequeathed  to  the  city  in  trust,  by 
the  will  before  ub,  is  for  purposes  of  education,  as  well  as 
for  a  charitable  purpose ;  and  if  there  was  no  question  as  to 
the  objects  of  the  charity,  or  as  to  the  power  of  a  court  of 
equity  to  enforce  the  execution  of  the  trust,  there  could  be 
no  room  for  controversy. 

In  regard  to  the  bequest  of  McDonogh  to  the  city  of 
Baltimore  of  funds  in  trust,  for  the  establishment  of  a  char: 
ity  to  promote  education  and  industry,  the  Supreme  Court 
of  the  United  States,  in  the  case  already  referred  to  of  Mc- 
Donogh V.  Murdoch  (15  How.  413),  held  the  city  to  have  ca- 
pacity to  receive  and  hold  the  funds  in  trust  for  the  pnr- 
poses  designated;  and  in  speaking  of  the  application  of  the 
trust  fund,  the  court  say :  "  All  the  property  of  a  corporation 
like  Baltimore  is  held  for  public  uses,  and  when  the  capacity 
is  conferred  or  acknowledged  to  it  to  hold  property,  its  des- 
tination to  a  public  use  is  necessarily  implied.  Nor  can  we 
perceive  why  a  designation  of  the  particular  use,  if  within  the 
general  objects  of  the  corporation,  can  affect  the  result ;  nor  is 
there  anything  in  the  nature  of  the  uses  declared  in  this  will 
which  can  withdraw  from  the  legacy  a  legal  protection.''  And 
so  in  this  case.  The  city  is  authorized  and  required  by  the  laws 
of  the  State  to  establish  and  maintain  a  system  of  free  schools 
for  the  benefit  of  its  citizens,  and  therefore  the  subject  of  edu- 
•cation  is  within  the  general  objects  of  the  corporation,  and 
there  can  be  no  good  reason  why  the  particular  designation  of 
the  use,  and  the  manner  of  appropriation  of  the  fund  in  ques- 
tion, should  be  subject  to  legal  objection.  It  is  devoted  or  ded- 
icated to  a  great  public  benefit ;  it  promotes,  aids  and  assists  in 
carrying  out  and  perfecting  the  objects  of  the  corporation. 

But  it  is  argued  for  the  appellants  that  the  provision  of  the 
charter  of  the  city  authorizing  the  holding  of  property  in  trust, 
only  so  authorizes  where  the  objects  and  purposes  of  the  trust 
are  of  a  certain  and  well  defined  nature,  and  capable  of  being 
enforced ;  that  it  was  not  the  object  of  that  provision  of  the 
charter  to  change  the  pre-existing  law,  and  to  prescribe  what 
definition  of  trusts  should  be  sufficient,  or  to  declare  that  the 
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corporation  might  take  property  in  trust,  where  the  objects  and 
parpoees  are  so  indefinite  as  to  be  beyond  the  power  of  a  conrt 
of  equity  to  compel  enforcement  of  the  trust.  And  without 
fetopping  to  consider  whether  this  be  the  correct  interpretation 
of  the  provision  of  the  statute  or  not,  it  is  sufficient  for  us  to 
say  that  the  requirements  of  this  case  do  not  make  it  necessary 
that  we  should,  in  this  respect,  hold  the  contrary  of  that  for 
which  the  appellants  contend.  In  our  view  of  this  case,  the 
construction  of  the  statute,  further  than  to  see  that  it  author- 
izes the  corporation  to  receive  and  hold  the  property  in  trust 
for  educational  and  charitable  purposes,  is  wholly  unnecessary. 
We  therefore  forego  further  remark  upon  it. 

2.  We  come  now  to  the  second  question,  and  that  is,  whether 
the  objects  and  purposes,  and  the  beneficiaries  of  the  trust,  are 
efficiently  certain  and  defined  to  render  the  trust  valid,  and  to 
enable  a  court  of  equity,  by  virtue  of  its  inherent  jurisdiction 
and  power  over  trusts,  to  enforce  the  trust  in  accordance  with 
the  plan  and  intent  of  the  testator.  And  of  this  we  entertain 
no  doubt. 

In  the  event  that  has  occurred,  the  testator  devised  and  be- 
queathed the  rest  and  residue  of  his  estate  to  the  Mayor  and 
City  Council  of  Baltimore,  in  trust  for  the  McDonogh  Educa- 
tional Fund  and  Institute,  to  be  applied  to  establishing  a  chair 
therein  to  be  caUed  the  "  Zenus  Bamum  Chair,"  to  promulgate 
«nch  course  of  instruction  in  said  institute  as  will  aid  in  the 
practical  application  of  the  mechanical  arts.  He  then  declares 
that  the  property  so  given  shall  be  held  under  the  same  control 
And  direction  as  the  estate  and  property  now  held  by  said  Fund 
and  Institute,  and  to  be  so  appropriated  and  applied  as  to  give 
boys  in  that  institution  such  useful  and  practical  mechanical  ed- 
ncation  as  will  enable  them  to  gain  a  livelihood  by  skillful  man- 
ual labor.  This  is  certainly  a  benevolent  and  charitable  design, 
and  falls  fully  within  the  legal  definition  of  a  charity.  It  is 
therefore  entitled  to  the  most  liberal  construction  for  its  sup- 
port. 

As  we  have  already  stated,  it  is  conceded  that  there  never 
has  been  any  such  incorporated  body  as  the  "  McDonogh  Edu- 
cational Fund  and  Institute ; "  but  that  there  has  been  for  many 
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years,  and  still  is  in  existence,  a  municipal  oi^nization  or 
agency,  constituted  by  ordinance  of  the  city,  nnder  the  name 
and  style  of  the  "  Board  of  Trustees  of  the  McDonogh  Educa- 
tional Fund  and  Institute,"  for  the  administration  of  the  educa- 
tional fund  derived  under  the  will  of  McDonogh.  This  board 
is  clothed  with  large  powers  for  the  management  of  the  fund, 
and  for  keeping  intact  their  own  body.  It  appears  that  the 
funds  derived  from  the  McDonogh  estate  not  being  sufficient  to 
establish  and  maintain  the  free  school  or  schools  contemplated 
by  McDonogh,  such  funds  have  been  devoted  exclusively  to  the 
purchase,  the  establishment  and  maintaining  of  the  ^'  School 
Farm,"  authorized  and  directed  to  be  maintained  by  the  wilL 
This  farm,  with  its  organized  school  thereon — with  its  teachers 
and  pupils— is  known  as  the  "  McDonogh  Institute."  And  this 
"  School  Farm,"  and  school  thereon,  are,  by  ordinance  of  the 
city,  under  the  exclusive  management  and  control  of  the 
*^  Board  of  Trustees  of  the  McDonogh  Educational  Fund  and 
Institute."  By  the  ordinance  constituting  the  board  and  de- 
fining  its  powers,  it  is  provided  that  "  all  the  money,  securities, 
and  property  of  every  kind  and  description,  with  the  increment 
thereof,  which  has  or  may  come  to  the  city  (from  the  McDon- 
ogh estate),  shall  pass  to  and  be  vested  in  said  board  of  trus- 
tees." 

Now,  with  respect  to  the  intention  of  the  testator,  in  view 
of  all  the  admitted  facts  of  this  case,  we  cannot  perceive  that 
there  is  any  well  grounded  room  for  doubt  that  he  intended  the 
estate  given  to  be  managed  and  controlled  by  the  "  Board  of 
Trustees  of  the  McDonogh  Educational  Fund  and  Institute," 
and  that  it  should  be  applied  by  that  municipal  agency,  in  the 
manner  designated  in  the  will,  in  connection  with  and  as  part  of 
the  ^^  McDonogh  Institute."  That  is  the  only  educational  in- 
stitute, founded  upon  the  McDonogh  fund,  to  which  he  could 
have  referred ;  and  we  must  suppose  that  he  knew  perfectly 
well  how  that  charity  was  organized,  and  by  what  agency  it  waa 
controlled.  And  that  being  so,  what  uncertainty  or  difficulty 
can  there  be  in  the  application  of  the  fund  to  the  purpose  and 
objects  designated  by  the  testator  ?  If  the  city  was  capable  of 
taking  and  organizing  for  the  administration  of  the  McDonogh 
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fond,  why  should  it  not  be  equally  capable  of  taking  and  apply- 
ing the  Barnum  fund  ?  Seeing  that  both  funds  have  a  common 
object  to  subserve,  and  that  the  latter  is  but  an  adjunct  to  the 
former,  and  both  being  in  aid  and  promotive  of  the  general  ob- 
jects of  the  municipal  corporation,  both  are  equally  within  and 
sobject  to  the  administrative  control  of  the  agency  instituted 
bv  the  city  ordinance. 

It  is  objected  that  the  "  Board  of  Trustees  of  the  McDon- 
ogh  Educational  Fund  and  Institute  "  is  not  an  incorporated 
l)ody ;  and  that  ^^  The  McDonogh  Institute "  is  not  situated 
within  the  limits  of  the  city ;  and  therefore  the  beneficiaries  of 
the  trust  are  uncertain  and  undefined,  and  without  legal  identi- 
fication as  a  body ;  and  that  the  school  or  institute,  being  be- 
yond the  limits  of  the  city,  the  fund  does  not  constitute  a  trust 
for  the  benefit  of  the  citizens  of  the  municipality,  within  the 
meaning  of  the  charter.  But  in  neither  of  these  objections  do 
we  perceive  that  there  is  any  such  insuperable  difficulty  in 
maintaining  the  validity  of  the  trust,  as  is  supposed  by  the  ob- 
jectors. 

The  municipal  corporation,  taking  the  fund  in  trust,  takes  it 
for  the  benefit  of  its  citizens  or  the  public,  to  be  applied  ac- 
cording to  the  terms  of  the  trust.  It  is  therefore,  in  a  certain 
sense,  cestui  que  trust  as  well  as  trustee.  The  property  ac- 
quired by  it,  though  in  trust,  is  for  a  public  use ;  and  the  cor- 
poration is  liable  for  the  execution  of  the  trust  by  and  through 
the  agencies  it  may  create  for  the  purpose.  It  is  not  the  agen- 
cies of  the  municipal  corporation  so  much  to  which  we  must 
look  for  the  execution  of  the  trust,  as  to  the  corporation  itself. 
Therefore,  if  the  present  bequest,  instead  of  being  to  the  city 
in  trust  for  an  educational  purpose,  had  been  to  tlie  city  in  trust 
to  establish  or  maintain  a  house  of  correction,  a  hospital  or  pest- 
house,  within  or  without  the  city,  there  can  be  no  doubt  of  the 
validity  of  such  trust,  and  that  the  objects  would  be  sufficiently 
defined,  notwithstanding  the  trustees  or  managers  of  such  in- 
fititutions,  appointed  by  the  city,  had  never  been  incorporated 
hy  law.  And  that  being  so,  there  can  be  no  substantial  reason 
assigned  why  the  present  bequest  is  not  equally  good.  Nor  is 
the  fact  that  the  "  McDonogh  Institute  "  is  located  b6yond  the 
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limits  of  the  city,  a  stLbstantial  objection  to  the  validity  of  the 
tnist.  The  Institute  or  School  Farm  is  managed  by  city  agen- 
cies, and  for  the  benefit  of  the  citizens  of  the  corporation ;  and 
there  is  nothing  to  f orbid,  either  in  the  beqnest  itself,  or  in  the 
charter  of  the  city,  the  present  location  of  what  is  known  as  the 
"  McDonogh  Institute."  The  ordinance  providing  for  the  board 
of  trustees  or  managers,  authorized  the  purchase  of  the  farm, 
and  the  erection  of  the  buildings  thereon,  in  the  vicinity  of 
the  city ;  and  it  has  never  been  supposed  that  there  was  any 
legal  objection  to  tho  power  thus  conferred  upon  the  man- 
agers. 

Lastly,  it  has  been  very  earnestly  argued  against  the  valid- 
ity of  this  trust,  that  there  is  no  power  or  jurisdiction  by 
the  exercise  of  which  the  trust  can  be  enforced ;  that  if  it  be 
established,  to  use  the  strong  language  of  the  brief,  ^^no 
power  on  earth  can  prevent  the  corporation  from  using  the 
property  for  the  establishment  and  maintenance  of  a  pestr 
house,  or  an  almshouse ;  for  the  support  of  its  fire  depart- 
ment, or  its  water  department,  or  for  any  other  corporate  pur- 
pose." And  if  such  proposition  were  maintainable  upon  au- 
thority, we  should  desire  no  further  argument  to  justify  us  in 
declaring  against  the  validity  of  the  trust.  But  we  are  far  from 
acceding  to  the  correctness  of  the  position  thus  assumed  on  the 
part  of  the  appellants,  as  applied  to  a  case  like  the  present. 
No  principle  is  now  better  settled  than  that  where  property  is 
held  by  a  municipal  corporation  in  trusty  or  where  the  trust  re- 
posed in  the  corporation  is  for  a  charity  within  the  scope  of  its 
duties,  a  Court  of  Chancery  will  prevent  the  misapplication  of 
the  trust  funds,  and  compel  the  execution  of  the  trust.  And 
this  jurisdiction  is  not  founded  upon  the  Statute  of  43  Eliza- 
beth, but  is  part  of  the  original  inherent  jurisdiction  of  the 
Court  of  Chancery  over  the  subject  of  trusts.  The  court  will 
interpose  and  exercise  its  jurisdiction  at  the  instance  of  the  at- 
torney-general, or,  according  to  many  authoritative  precedents, 
upon  the  application  of  the  corporators  or  persons  interested. 
The  result  of  the  authorities  upon  the  subject  is  well  stated  by 
Judge  Dillon  in  his  work  on  Municipal  Corporations ;  and  with- 
out doing  more,  we  may  refer  to  that  valuable  work,  and  the 
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cases  there  collated  by  the  learned  author.  (2  Dill.  Mnn.  Corp. 
[3d  ed.]  §§  567,  909 ;  AWy^GefCl  v.  CUy  of  Dublin,  1  Bligh 
[N.  R],  812.) 

It  follows  from  what  we  have  said,  that,  in  the  opinion  of 
this  conrt,  the  decree  appealed  from  must  be  affirmed ;  and  it  ia 
80  ordered. 

Decree  affirmed. 


Gondltioiis  as  to  a  benefldarj's  eonneetlon  with  the  priesthood,  being* 
a  BUI,  fte.^  Ae.—In  the  case  of  Dickson's  Tmst,  1  Sim  (K.  S.),  87,  it 
appeared  that  a  testator  haying  made  a  will  in  which  he  had  made  certain 
proyision  for  a  daughter,  added  subsequently  the  following  codicil : 

"In  the  distribution  of  my  personal  property  in  my  said  will,  I  left 
the  sum  of  10,0002.  to  my  executors  therein  named,  in  trust  to  pay  the 
interest  of  that  sum  to  my  daughter,  M.,  during  her  life,  etc.,  etc.  But 
DOW  finding  that  she  contemplates  remaining  in  a  Roman  Catholic  con- 
Tent,  and  becoming  a  nun,  I  consequently  hereby  declare  that  in  the  eyent 
of  her  carrying  out  her  intention  of  taking  the  yeil,  becoming  a  nun, 
continuing  to  reside  in  a  conyent,  or  in  any  other  way  associating  herself 
peraumently  with  any  Roman  Catholic  establishment  of  that  nature,  she 
woold  forfeit  all  claim  to  a  benefit  fix>m  the  said  sum  of  10,0002.,  and  I 
hereby  in  that  case  reyoke  the  said  bequest;  and  in  order  to  prevent  any 
portion  of  my  property  from  being  appropriated  to  other  purposes  than  the 
benefit  of  my  family,  I  hereby  exclude  my  said  daughter  M.  from  all  reyer- 
nonary  advantages  whateyer  from  my  said  wUl." 

hi  construing  this  codicil  Cran worth,  Y.  C,  said: — *^The  relief  asked 
would  be  matter  of  course  if  the  title  of  the  petitioner  had  rested  on  the 
will  alone,  under  which  she  certainly  took  an  interest  for  her  life  in  the 
fimds  m  question.  But  the  question  is  how  far  that  interest  is  afi^ected 
by  the  codicil ;  it  being  admitted,  at  the  bar,  by  the  counsel  for  the  peti- 
tioner, that  she  has  associated  herself  permanently  with  a  Roman  Catholic 
establishment  in  the  nature  of  a  conyent,  and  so  has  brought  herself 
within  the  purview  of  the  clause  of  forfeiture  contained  in  the  codicil. 

"The  first  point  for  inquiry  is  what,  under  the  circumstances  which 
baye  happened,  are  the  intentions  of  the  testator  as  expressed  on  the 
ftce  of  the  will  and  codicil.  On  this  point  there  cannot,  I  conceive,  be 
any  doubt  whatever.  The  testator  in  terms  says :  '  If  my  daughter  asso- 
ciates herself  permanently  with  a  Roman  Catholic  establishment,  then  I 
leroke  the  hequest  in  her  favor  of  10,0002. ;'  that  is,  *  on  such  an  event 
occniring  my  will  is  to  be  read  as  if  it  had  contained  no  such  bequest.^ 
It  is  imposdble  for  an  intention  to  be  more  clearly  expressed. 
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*'The  intention  then  being  clear,  tbe  next  question  is  whether  it  is  a 
lawful  intention  ?  What  doubt  can  exist  on  this  point  ?  It  is  surely  com- 
petent to  a  testator,  by  a  clause  properly  framed,  to  limit  the  interest 
which  he  gives  to  his  daughter  to  such  a  time  as  she  shall  remain  uncon- 
nected with  a  conyent,  and  if  this  may  be  lawfully  done  by  an  original 
limitation  of  the  interest  given,  there  can  be  nothing  unlawful  in  a  clause 
framed  for  bringing  about  the  same  result  by  means  of  a  condition  aabse- 
quent  Independently,  therefore,  of  authority,  I  should  have  thought  the 
case  was  free  from  doubt.  The  intention,  it  is  admitted,  is  a  lawful 
intention,  and  expressed  so  as  to  leave  no  doubt  as  to  what  it  is.  Why  is 
the  Court  not  to  carry  it  into  effect  ?  The  ground  relied  on  by  the  peti- 
tiooer  is  a  supposed  rule  of  law  that  whenever  a  legacy  is  given  absolutely 
in  the  first  instance,  but  followed  by  a  declaration  that  it  shall  be  forfeited, 
or  that  it  is  revoked  if  the  legatee  does  not  comply  with  some  condition 
subsequent  mentioned  in  the  will,  there,  unless  on  the  non-compliance  with 
such  condition  the  legacy  is  given  over,  the  clause  of  forfeiture  or  reyoca- 
tion  is  inoperative,  being  treated  as  a  mere  idle  threat  to  induce  the 
legatee  to  comply  with  the  condition,  and  not  really  to  affect  the  bequest. 
I  do  not,  however,  think  that  any  such  rule  of  law  exists.  The  argument 
in  favor  of  the  existence  of  such  a  rule  was  derived  from  a  supposed 
analogy  between  the  case  put  and  the  case  of  a  bequest  which  the  testator 
has  declared  shall  be  forfeited  on  the  marriage  of  the  legatee.  In  such 
cases  there  are,  no  doubt,  very  numerous  authorities  for  the  proposition 
that  the  legatee  takes  an  absolute  legacy,  and  that  the  condition  subse- 
quent, attempting  to  defeat  it  on  the  legatee  contracting  marriage,  is  void. 
The  condition  is  said  to  have  been  introduced  by  the  testator  merely  in 
terrorem^  and  not  to  have  been  intended  really  to  affect  the  interest  of  the 
legatee.  It  is  impossible  to  refer  to  the  numerous  cases  on  this  subject 
without  feeling  that  the  judges  in  deciding  them  have  never  felt  very 
flure  of  the  ground  on  which  they  were  treading.  It  is,  however,  certain 
that  the  decisions  have  proceeded  on  maxims  of  the  Civil  and  not  the 
Common  law.  Now  by  the  Civil  law  any  condition  in  restraint  of  mar- 
riage was  considered  as  a  condition  rei  non  lieita,  and,  therefore,  in  what- 
ever form  imposed,  it  was  held  to  be  null  and  void.  The  subject  is 
discussed  in  the  85th  Book  of  the  Pandects,  cap.  88,  et  teq.,  to  which  it 
is  sufficient  to  refer.  »  »  »  »  ♦  Now,  in  the  present  case,  there  is 
certainly  no  gift  over.  There  is  merely  a  revocation  of  the  legacy  on  the 
happening  of  the  event  which  has  occurred,  namely,  the  legatee  asso- 
ciating herself  with  a  Roman  Catholic  establishment.  If,  therefore,  this 
was  to  be  treated  (like  a  condition  in  restraint  of  marriage,  or  a  condition 
not  to  dispute  the  will,  or  not  to  alienc)  as  a  condition  rei  non  licita^  the 
doctrine  to  which  I  have  referred  would  apply.  The  testator  would  have 
been  treated  as  merely  expressing  strongly  his  wish  on  a  subject  on  which 
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he  bad  no  right  to  impose  restraint,  and  that  expression  of  wish  would 
bare  been  inoperative.  But  the  condition  here  imposed  is  a  perfectly 
lawfdl  condition.  There  is  neither  principle  nor  authority  for  saying  that 
a  parent  may  not  make  a  provision  for  his  daughter  cease  on  her  taking 
the  veil,  or  becoming  permanently  connected  with  a  convent.  The  con- 
dition is  conditio  rei  lieUa,  and  so  the  rule  derived  from  conditions  in 
restraint  of  marriage,  or  otherwise  against  the  liberty  of  the  law,  are 
inapplicable.  That  being  so  I  can  discover  no  principle  or  authority  for 
aajing  that  this  Court  is  not  to  give  full  effect  to  the  intention,  because  it 
is  contained  in  a  condition  subsequent.  All  we  have  to  do  is  to  ascertain 
what,  in  the  events  which  have  happened,  is  the  meaning  of  the  testator 
as  expressed  on  the  face  of  his  will.  As  to  this  there. can  be  no  doubt. 
That  state  of  circumstances  has  occurred  in  which  the  testator  expressly 
says  he  does  not  mean  his  daughter  to  have  any  interest  in  the  10,0002., 
and  I  am,  therefore,  of  opinion  that  she  is  not  entitled  to  it.  The  petition 
must,  therefore,  be  dismissed.  The  question  being  one  relating  solely  to 
the  trust  of  this  particular  legacy,  the  costs  must  come  out  of  the  ibnd 
which  has  given  rise  to  the  necessity  for  an  application  to  the  Court.** 

In  Spencer  v.  See,  5  Redf.  (Surr.)  442,  where  a  testator  left  one-third 
of  his  estate  to  a  trustee,  the  income  to  be  paid  to  a  grandson,  *'upon 
the  express  condition  that  the  said  S.  shall  renounce  the  Roman  Catholic 
priesthood ;  said  payment  of  interest  to  commence  at  the  time  of  said 
renunciation.**  The  validity  of  such  a  condition  was  not  questioned,  and 
it  was  held  that  the  interest  of  S.  in  his  grandfather's  estate  was  not 
assignable ;  that  the  act  of  S.  in  executing  a  sealed  instrument  in  which 
he  recited  that  he  never  intended  to  renounce  the  priesthood  or  to  marry, 
and  conveyed  all  his  interest  under  the  will  to  the  trustee,  was  nugatory; 
that  the  bequest  was  not  upon  a  contingency,  but  upon  conditions  pre- 
cedent, neither  of  which  had  been  performed,  and  that  therefore  the 
legacy  did  not  vest  and  nothing  passed  by  the  assignment.  But  in  a  later 
case,  involving  the  construction  of  the  same  will,  it  was  held  that  the 
trustee  by  the  release  got  an  absolute  title;  that  S.  was  competent  to 
contract ;  that,  while  he  could  convey  nothing  because  he  had  nothing  to 
convey,  he  could  waive  a  condition,  made  in  his  favor,  by  deed  just  as  in 
reality  be  would  have  done  by  living  his  life  out  and  adhering  to  his 
refusal  to  marry  or  renounce  the  priesthood,  and  that  inasmuch  as  his 
brother  (the  trustee)  held  an  estate  in  trust  for  his  benefit  upon  his  per- 
forming certain  conditions,  it  was  competent  for  S.  to  renounce  at  once 
the  condition,  and  release  his  claim  and  let  the  estate  pass.  Eenyon  v. 
See,  29  Hun,  212. 

In  Magee  v.  0*Neil],  19  S.  C.  170,  in  a  learned  opinion,  it  was  held 
that  a  bequest  on  the  condition  that  the  beneficiary,  an  infant,  be  '^  edu- 
cated in  some  Roman  Catholic  female  seminary  or  school,  and  is  reared  as 
a  Roman  Catholic  in  the  communion  and  faith  of  her  deceased  father," 

Vol.  IV.— 20 
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bnt  that,  in  case  sbe  be  Dot  so  educated  and  reared,  the  legacy  ahonld  be 
paid  oyer  to  specified  persons,  will  be  sustained,  and  that  snch  a  condition 
is  neither  uncertain,  impossible,  against  public  policy,  nor  onconstito- 
tional. 


Peck's  Appbaii. 

[60  Oonnecticat,  662.] 

Heviyal  of  barlt  will  or  reyooation  of  later. 

A  prior  will  is  roTiyed  by  the  deatmctioQ  of  a  later  one  not  containiDg  any 
general  reTocatlon  of  earlier  testaments. 

PROCEEDmos  to  probate  a  will. 

ff.  S.  Barbour  and  0.  W.  OiUette,  for  plaintiflF. 

R.  D.  Hvhba/rd  and  F.  L.  HimgcTford^  for  appellees. 

Oarpbntee,  J.  In  1876  Lncy  A.  Peck  made  a  will,  which 
was  duly  executed.  In  1880  she  made  another,  which  was  in- 
consistent with  the  former.  Not  long  afterwards  she  died. 
The  later  will  has  never  been  found ;  the  former  was  carefully 
preserved  by  her  and  found  among  her  valuable  papers  after 
her  death.  The  new  will  did  not  expressly  revoke  the  old. 
The  testatrix  was  advised  by  the  scrivener  who  wrote  the  last 
will  to  destroy  the  first ;  but  it  was  not  done,  and  when  he 
left  the  room  the  two  wills  were  lying  upon  the  table.  No 
one  now  living  knows  of  the  existence  of  the  last  will  after  that 
time. 

Upon  these  facts  the  Superior  Court,  as  a  conclusion  of  law, 
found  the  issue  for  the  appellees,  and  affirmed  the  judgment  of 
the  court  of  probate  rejecting  the  first  will.  The  case  is  before 
us  on  a  motion  in  error. 

The  defendants  in  error  contend  that  the  execution  of  the 
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latter  will  operated  immediately  as  a  reTOcation  of  the  former, 
and  that  the  former  was  not  revived  by  the  destruction  of  the 
latter.     The  Superior  Court  sustained  this  claim. 

Prior  to  1821  any  will  might  be  revoked  in  writing,  and  it 
was  not  necessary  that  the  writing  should  be  executed  with 
every  particular  formality.  It  was  then  held  that  a  revocation 
contained  in  another  will  was  not  ambulatory,  but  took  effect 
immediately,  and  that  the  will  revoked  could  not  be  revived 
without  a  re-publication.  {James  v.  Marvin^  8  Conn.  676.) 
In  1821  a  statute  enacted  that  <'  no  devise  of  real  estate  shall 
be  revoked  otherwise  than  by  burning,  *  *  *  or  by  some 
other  will  or  codicil  in  writing,  declaring  the  same,  signed  by 
the  testator  in  the  presence  of  three  or  more  witnesses,  and  by 
them  attested  in  his  presence."  That  section  required  that  a 
written  revocation  should  be  in  another  will ;  and  so  the  law 
continued  until  the  revision  of  1849,  in  which  the  words  '^  de- 
claring the  same "  were  omitted,  and  have  not  since  appeared 
in  the  statute.  In  that  revision  the  section  concluded  as  fol- 
lows : — "  or  by  some  other  will  or  codicil  duly  executed  accord- 
ing to  this  act." 

In  1875  the  phraseology  was  further  changed,  so  that  the 
whole  section  now  reads :  ^'  No  will  or  codicil  shall  be  revoked, 
except  by  burning,  canceling,  tearing,  or  obliterating  it  by  the 
testator,  or  by  some  person  in  his  presence,  by  his  direction  ; 
or  by  a  later  will  or  codicil."  The  change  in  the  words,  how- 
erer,  did  not  change  its  meaning,  so  far  as  it  relates  to  the 
qnestion  now  under  consideration. 

Prior  to  1821,  as  well  as  since,  the  law  was  so  that  a  later 
will  when  it  took  effect  by  the  death  of  the  testator  revoked^ 
prior  inconsistent  one.  That  proposition  is  not  questioned. 
If  James  v.  Marvin  is  an  authority  before  the  statute,  a  subse- 
qnent  will,  containing  no  revocatory  clause,  did  not,  during 
the  life-time  of  the  testator,  revoke  a  prior  will.  In  respect  to 
that  point  we  do  not  think  the  statute  was  intended  to  make 
any  change. 

In  the  case  cited  the  court  in  fact  decided  two  questions : — 
Ist,  that  a  clause  in  a  will  revoking  former  wills  took  effect  im- 
mediatdy ;  and  2d,  that  if  the  subsequent  will  contained  no 
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Bnch  clause  it  did  not  affect  former  wills  until  it  became  opera- 
tiye.  The  first  question  was  directly  before  the  conrt ;  the  sec- 
ond was  only  incidentally  involved. 

Kow  the  second  question  is  directly  raised  and  the  first  is 
incidentally  involved.  In  the  former  case  the  statute  was  not 
in  force,  now  it  is.  The  statute  comes  before  us  now  for  the 
first  time  for  a  construction.  And  it  must  be  remembered 
that  the  statute  changes  the  aspect  of  the  first  question.  It 
is  not  now  what  it  was  when  James  v.  Marvin  was  decided. 
Then  any  written  declaration  to  that  effect  revoked  a  will 
irrespective  of  any  statute  and  without  regard  to  the  death  of 
the  testator.  Kow  the  statute  requires  that  the  writing,  in 
order  to  have  that  effect,  must  itself  be  a  will  or  codicil,  and 
executed  with  all  the  formalities  required  for  such  instruments. 
Under  the  statute  it  may  be  claimed,  and  the  claim  sustained 
by  very  respectable  authorities,  and  supported  by  reasoning  of 
considerable  force,  that  the  will,  even  though  it  contain  a 
clause  expressly  revoking  former  wills,  must  take  effect  as  a 
will  before  the  revoking  clause  will  be  operative.  Thus  it  will 
be  seen  that  this  precise  question  as  it  now  presents  itself  was 
not  decided  in  James  v.  Marvin^  and  has  never  been  decided 
by  this  court.  "We  do  not  propose  to  decide  it  now,  but  as  it 
is  very  diflBcult  to  consider  fully  and  satisfactorily  the  real 
question  in  this  case  without  discussing  to  some  extent  the 
other  question,  we  will  briefly  refer  to  the  state  of  the  law  on 
that  question. 

The  law  as  laid  down  by  Hosmer,  C.  J.,  relating  to  the 
effect  of  a  revoking  clause  in  a  subsequent  will,  is  questioned 
by  an  eminent  writer  on  the  law  of  wills.  (1  Redfield  on 
Wills,  328.)  After  referring  to  the  Connecticut  case,  he  says : 
^^  This  doctrine  has  an  air  of  plausibility,  from  the  fact  that  an 
instrument  of  revocation  alone  would  unquestionably  have  thie 
effect.  But  that  would  show  a  present  purpose  of  becoming 
intestate,  carried  into  effect  as  far  as  practicable  before  death. 
But  the  making  of  a  will,  with  a  revocatory  clause,  is  made  de- 
pendent, in  some  sense,  upon  the  subsequent  will  going  into 
operation.  And  there  is  ordinarily  no  purpose  of  having  the 
revocatory  clause  operate  except  upon  that  condition.      The 
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whole  inBtrnment  is,  therefore,  ambnlatorj,  and  when  de- 
ftrojed,  it  all  ceases  to  haye  any  operation."  And  snch  seems 
to  be  the  doctrine  of  Laughton  y.  Atkin^y  1  Pick.  535 ;  Heid 
▼.  Borland,  14  Mass.  808;  Simhery  y.  Mason  db  Hyde^ 
Oomvns,  451 ;  Hyde  y.  Hyde,  3  Ohan.  Bep.  155,  and  Onion$ 
V.  Tyrer,  2  Vern.  T42. 

On  the  other  hand,  James  y.  Maroin,  we  are  inclined  to 
think,  has  been  regarded  as  law,  by  the  profession,  nnder  the 
statate  for  more  than  sixty  years.  And  there  are  many  other 
cases  which  seem  to  assame  that  such  is  the  law  without  di- 
rectly deciding  the  point. 

The  weight  of  authority  seems  to  be  in  harmony  with  the 
yiewB  expressed  by  Mr.  Bedfield.  We  refer  to  it  not  for  the 
purpose  of  deciding  the  point,  but  for  the  purpose  of  applying 
the  reasoning  and  the  authorities  cited  to  the  point  we  are  now 
considering :  and  we  think  they  apply  with  much  greater  force 
to  a  will  not  containing  the  reyocatory  clause.  We  are  de- 
cidedly of  the  opinion  that  if  we  hold  that  the  execution  of 
the  second  will  operated  to  revoke  the  first,  we  shall  go 
counter  to  the  prevailing  current  of  authority,  and  prodnce  a 
greater  discordance  between  our  own  law  and  the  laws  of  other 
jurisdictions  than  now  exists ;  a  resalt  certainly  which  it  is  de- 
sirable to  avoid. 

We  also  think  that  to  be  the  most  reasonable  view.  The 
testatrix  by  executing  the  second  wiU  evinced  no  intention  to 
become  intestate,  but  rather  a  contrary  ihtention.  By  destroy- 
ing the  last  will  and  carefully  preserving  the  first  she  affords 
satisfactory  evidence  that  she  intended  until  the  yery  last  to 
die  testate,  and  that  that  should  be  her  will.  In  the  absence  of 
an  express  provision  to  that  effect,  we  cannot  presume  that  the 
legislature  intended  that  the  mere  execution  of  a  will  should 
in  all  cases  revoke  a  prior  will.  Such  a  construction  would  in 
many  cases  defeat  the  manifest  intention  of  the  testator.  The 
statute  requires  a  "  later  will  or  codicil."  We  think  that  means 
an  operatiye  will  or  codicil. 

In  James  y.  Marvin,  Hosmer,  0.  J.,  says :  "  The  revocation 
effected  by  a  will  msrdy  is  not  instantaneous,  but  ambulatory 
until  the  death  of  the  testator;    for  although  by  making  a 
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secoDd  will  the  testator  intends  to  revoke  the  former,  yet 
he  may  change  his  intention  at  any  time  before  his  death.'^ 
This  doctrine  is  consistent  with  the  statute;  and,  although 
the  case  did  not  call  for  it,  yet  it  has  been  understood  to  be 
the  law  of  this  State  for  more  than  sixty  years.  We  see  no 
reason  for  changing  it,  even  if  the  law  in  some  jurisdictions  is 
different. 

We  would  say,  however,  that  we  have  carefully  examined 
the  cases  cited  by  the  counsel  for  the  appellees,  and  find  that 
many  of  them  are  cases  in  which  the  later  wills  became  opera- 
tive as  wills ;  and  of  course  the  language  of  the  courts  must 
be  interpreted  with  reference  to  that  circumstance,  and  cannot 
properly  be  applied  to  a  case  like  this. 

The  judgment  of  the  Superior  Oonrt  was  erroneous  and  ifr 
reversed. 

In  this  opinion  the  other  judges  concurred. 


See  Scott  v.  Fink,  2  Am.  Prob.  R.  410;  Pickens  v.  Davis,  8  Id.  285. 


Shimer  vs.  Maks. 

[99  Indiana,  190.] 

Bulb  in  Shelley's  case. 


A  derise  of  the  rents  and  profits  of  land  until  the  yonngest  child  of  the  deriaee 
hecomes  of  age,  npon  the  happeniDg  of  which  eyent  "  the  fee  simple  of  aaid 
lands  shall  then  vest  ahsolntely  in  the  said  M.  (devisee)  and  his  heirs,  and  may 
by  him  or  them  be  disposed  of  as  he  or  they  may  judge  best  for  his  or  the^ 
interest,"  gives  the  devisee  an  estate  in  fee  when  his  child  attains  minority. 
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AonoN  for  partition. 

A.  C,  Ayres^  E.  A.  Brown  and  E.  G,  BusMrk^  for  appel- 
lant. ^ 

O.  W,  Spahr  and  P.  W,  Smithy  for  appellee. 

Elliott,  J.  On  the  12th  day  of  May,  185C,  Lydia  Lathan 
executed  her  last  will  containing  these  provisions  : 

''  Item  :  I  give,  devise  and  bequeath  to  my  late  husband's 
nephew,  Samael  B.  Mann,  all  my  personal  estate,  except  my 
family  Bible,  which  I  give  and  bequeath  to  my  niece,  Martha 
Bane. 

'^  Item :  I  give  and  bequeath  to  the  said  Samuel  B.  Mann 
the  rents  and  profits  of  twenty  (20)  acres  of  land  situate,  lying 
and  being  in  Warren  township,  Marion  county,  Indiana,  near 
and  adjoining  to  the  lands  of  Esquire  Shimer,  until  the  young- 
est child  of  the  said  Samuel  B.  Mann  shaU  become  of  age^ 
upon  the  happening  of  which  event  it  is  my  will  and  pleasure 
that  the  fee  simple  of  said  land  shall  then  vest  absolutely  in 
the  said  Samuel  B.  Mann  and  his  heirs,  and  may  by  him  or 
them  be  disposed  of  as  he  or  they  may  judge  best  for  his  or 
their  interest." 

The  Samuel  B.  Mann  named  in  the  will  was  the  nephew  of 
the  testatrix,  and,  at  the  time  the  will  was  executed,  had  three 
children  living,  Loren,  James  and  Harvey  L.  Mann.  Lydia 
Lathan  died  on  the  13th  day  of  June,  1857,  and  at  the  time 
of  her  death  her  nephew  and  devisee  had  no  other  children 
than  those  named.  Of  these  the  appellee  was  the  youngest. 
In  February,  1865,  Samuel  B.  and  Loren  Mann  united  in  a 
warranty  deed  purporting  to  convey  the  land  to  the  appellant. 
The  appellee  arrived  at  full  age  in  August,  1873,  and  instituted 
this  suit  for  partition,  claiming,  an  undivided  one-third  of  the 
laud. 

The  right  of  the  appellee  to  maintain  his  claim  depends 
upon  the  construction  of  the  will  of  Lydia  Lathan.  The  ruling 
question  in  the  case,  shortly  stated,  is  this :  Does  the  will  de- 
vise to  Samuel  B.  Mann  an  estate  in  fee  vesting  absolutely  when 
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his  youngest  child  attains  full  age,  or  does  it  vest  the  fee  jointly 
in  him  and  his  children  living  at  the  time  of  the  death  of  the 
testatrix  ? 

^^^re  a  deed  or  a  will  uses  the  word  ''  heirs,"  and  uses  it 
in  its  ordinary  legal  signification,  a  fee  is  vested  in  the  first 
taker.  This  is  the  effect  and  force  of  the  rule  in  Shelley's  Case 
(1  Co.  88),  and  that  rule  enters  into  our  law  as  a  rule  of  prop- 
erty. (Sorden  v.  Oatewoodj  1  Ind.  107 ;  Doe  v.  Jackmafij  5 
Ind.  283 ;  Sioelqff  v.  Redman^  26  Ind.  251 ;  McOray  v.  Lippy 
35  Ind.  116;  Andrews  y.  Spurlin^  35  Ind.  262;  Oomales  v. 
Ba/rton,  45  Ind.  295 ;  MasmjoeU  v.  Featherstouy  83  Ind.  339.) 
If  the  will  under  discussion  is  governed  by  that  rule,  Samuel 
B.  Mann,  the  first  taker  took  an  estate  in  fee.  Whether 
the  will  is  or  is  not  governed  by  that  rule,  depends  upon 
the  answer  to  the  question  whether  there  is  anything  in  the 
situation  of  the  parties,  or  in  the  context  of  the  instrument, 
plainly  indicating  an  intention  to  assign  to  the  words  of  limi- 
tation a  meaning  different  from  their  ordinary  legal  significa- 
tion. 

There  is  a  material  difference  between  deeds  and  wills,  and 
much  more  liberality  is  exercised  in  the  construction  of  the 
latter  instruments  than  in  the  former,  for,  where  a  will  is  pre- 
sented for  construction,  the  chief  effort  of  the  courts  is  to  dis- 
cover and  carry  into  execution  the  intention  of  its  author,  and, 
to  this  end,  minor  considerations  are  subordinated.  {Brooks 
V.  EvettSj  33  Texas,  732.)  But,  while  this  is  true,  it  is  also  true 
that  where  words  of  definite  legal  meaning  are  employed,  they 
will  be  assigned  that  meaning,  unless  the  context  of  the  instru- 
ment makes  it  plain  that  the  testator  employed  them  in  a  dif- 
ferent sense. 

In  Nelson  v.  Davis  (35  Ind.  474)  the  court  quoted  the  state- 
ment of  Chancellor  Walworth,  made  in  Schoonmaker  v.  Shedy 
(3  Denio,  485),  that  "  The  word  children,  in  its  primary  or  nat- 
ural sense,  is  always  a  word  of  purchase,  and  not  a  word  of 
limitation  ;  and  the  word  issue  is  very  frequently  a  word  of 
purchase  also.  But  heirs,  and  heirs  of  the  body,  are,  in  their 
primary  and  natural  sense,  words  of  limitation,  and  not  of 
purchase."    The  definition  adopted  by  the  Ohancellor  is  one 
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that  has  long  been  recognized  and  accepted  by  the  coarts^  and 
the  strictnees  with  which  they  have  adhered  to  this  definition 
has  exercised  a  potent  influence  upon  the  disposition  of  lands 
by  deeds  and  wills.  (2  Eedf.  Wills,  6/ ;  8  Jarman's  Wills  [5 
Am.  ed.],  115.)  The  word  "  heirs,"  written  in  a  deed  or  will, 
is  one  of  great  power,  and  its  force  is  not  impaired  by  the 
mere  use  of  negativing  or  restraining  words.  Fearne  ex- 
presses this  doctrine  in  very  strong  words,  for  he  declares  that 
**'  the  most  positive  direction  "  will  not  defeat  the  operation 
of  the  role  in  SheUey'a  Case.  (2  Feame's  Remainders,  section 
453.)  It  may  be  that  this  statement  of  the  law  is  somewhat 
too  strong  under  the  doctrine  of  later  cases,  bnt  certainly 
the  law  is  that  mere  negativing  words  cannot  restrain  or  impair 
the  force  of  the  word  "  heirs."  (3  Jarman's  Wills  [5  Am.  ed.], 
115.) 

We  have  no  donbt  that  the  word  "  heirs  "  may  be  construed 
to  mean  children  where  it  is  plain  that  the  testator  employed  it 
in  that  sense.  {Ridgeway  v.  Lanphear^  99  Ind.  251 ;  HuU  v. 
Beats,  23  Ind.  25;  Star  Glass  Co.  v.  Morey,  108  Mass.  570 ; 
ScaU  V.  Guernsey,  48  N.  Y.  106 ;  Urich's  Ajppeal,  86  Pa.  St. 
386 ;  s.  o.  27  Am.  R.  707 ;  King  v.  Beck,  15  Ohio,  559  ;  G\iihr 
tie's  Appeal,  37  Pa.  St.  9  ;  Jordan  v.  Adams,  9  0.  B.  [N.  S.] 
483 ;  JVbrth  v.  Martin,  6  Sim.  266.)  While  it  is  true  that  the 
word  "  heirs "  may  be  explained  to  mean  children,  it  is  also 
tme  that  this  meaning  cannot  be  assigned  to  the  word  unless 
it  very  clearly  appears  that  it  was  employed  by  the  testator  in 
that  sense.  The  courts  have  used  very  strong  language  upon 
this  subject.  In  one  case  Lord  Bedesdale  said  :  ^'  The  rule  is, 
that  the  technical  words  shall  have  their  legal  effect,  unless, 
from  subsequent  inconsistent  words,  it  is  very  dear  that  the 
testator  meant  otherwise."  {Jesson  v.  Wright,  2  Bligh  [H.  L. 
Cas.],  1,  56.)  Stronger  still  is  the  statement  of  Lord  Denman, 
who  said :  "  Technical  words,  or  words  of  known  legal  import, 
most  have  their  legal  effect,  even  though  the  testator  uses  in- 
coosistent  words,  unless  those  inconsistent  words  are  of  such  a 
nature  as  to  make  it  perfectly  clear  that  the  testator  did  not 
mean  to  use  the  technical  words  in  their  proper  sense."  {Doe 
V.  Oallini,  6  Barn.  &  Adol.  621.)     Eedfield  says :    "  Cionjec- 
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tore,  doubt,  or  even  eqailibrium  of  apparent  intention,  will  not 
suffice."  (2  Redf .  Wills  [2d  ed.],  67 ;  Outhrie'a  Appeal,  su- 
pra; Jordan  v.  Adams,  supra;  Poole  v.  Poole,  3  B.  &  P, 
620  ;  Boebler's  Appeal,  64  Pa.  St.  9.) 

The  language  employed  by  the  testatrix  in  the  final  dause 
of  the  last  item  of  the  will  is,  ''upon  the  happening  of  which 
event  it  is  my  will  and  pleasure  that  the  fee  simple  of  said 
land  shall  then  rest  absolutely  in  the  said  Samuel  B.  Mann 
and  his  heirs,  and  may  by  him  or  them  be  disposed  of  as  he  or 
they  may  judge  best  for  his  or  their  interest,"  and  this  clause 
certainly  does  not  evince  an  intention  to  use  the  word  "  heirs  " 
as  meaning  children ;  so  far,  indeed,  is  it  from  doing  this,  that 
it  does  the  exact  opposite,  for  it  in  terms  vests  a  fee  in  Mann 
and  his  heirs,  and  declares  that  he  may  dispose  of  the  estate, 
or  that  his  heirs  may  do  so.  If  we  ascribe  to  this  language 
its  usual  force  and  effect,  we  are  carried  to  the  conclusion  that 
the  testatiix  intended,  that  upon  the  happening  of  the  desig- 
nated event  Samuel  B.  Mann  should  be  invested  with  an  abso- 
lute power  of  disposition,  but  that  if  he  died  without  exercising 
this  right,  then  his  heirs  should  be  invested  with  it,  and  this 
conclusion  makes  it  apparent  that  the  word  "  heirs "  was 
employed  in  its  technical  sense.  The  right  of  disposition  is 
first  vested  in  Samuel  B.  Mann,  and  this  is  in  exact  agree- 
ment with  the  technical  import  of  the  term  "  heirs "  as  well 
as  with  the  phrase,  "  the  fee  simple  of  said  land  shall  then 
vest  absolutely  in  the  said  Samuel  B.  Mann  and  his  heiiB." 
The  language  employed  in  describing  the  power  of  alienation 
does  not  import  a  joint  power,  bat  a  several  one;  for  the 
disjunctive  form  of  the  conjunction  is  used,  and  the  efEect 
is  to  declare  that  either  may  dispose  of  the  estate,  postponing, 
however,  the  rights  of  those  who  may  become  heirs  to  those 
of  the  person  first  named.  As  Mann  could  have  no  heirs 
during  his  life,  the  power  of  disposition  was  first  and  folly 
in  him  as  the  first  taker,  and  in  his  heirs  only  upon  his 
decease,  and,  without  any  express  provision  to  that  effect, 
this -would  have  been  the  force  of  the  words  "fee  simple" 
as  well  as  of  the  word  "  heirs."  (1  Preston's  Estates,  71,  73, 
73.) 
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Superadded  words,  which  merely  describe  or  specify  the 
inddents  of  the  estates  created  by  such  a  word  of  limitation 
as  "  heirs,"  do  not  cut  down  the  interest  of  the  devisee.  If 
we  regard  as  explanatory  the  words  which  follow  the  term 
''  his  heirs  "  in  the  will  nnder  examination,  then,  unless  w& 
wrench  them  from  their  natural  meaning,  we  must  treat  them 
as  more  specifically  describing  the  duration  of  the  estate  de- 
vised, for  these  words  do  not  detract  from  the  force  of  the 
word  "  heirs,"  but,  if  that  be  possible,  add  to  its  force,  because 
they  describe  an  absolute  power  of  alienation,  which  is  one  of 
the  chief  incidents  of  the  estate  which  the  use  of  the  word 
"  heirs  "  operates  to  create.  It  may  not  have  been  necessary  to- 
describe  a  power  incident  to  the  estate  created,  but  that  an  un- 
necessary thing  was  done  capnot  break  the  force  of  what 
the  books  often  say  is  "a  powerful  word."  "The  proper 
and  technical  mode  of  limiting  an  estate  in  fee  simple,"  sayft 
Mr.  Jarman,  "is  to  give  the  property  to  the  devisee  and 
his  heirs,  or  to  him,  his  heirs  and  assigns  forever."  (3  Jar- 
man's  Wills,  30.)  These  words  were  here  used  and,  as  we 
have  seen,  it  is  the  duty  of  the  courts  to  affix  to  technical 
words  their  usual  meaning,  unless  there  is  a  clear  manifestation 
of  a  purpose  to  use  them  in  a  different  sense,  and  here  the  ex- 
planatory words,  instead  of  manifesting  such  a  contrary  inten- 
tion, exhibit  an  entirely  difEerent  one,  for  they  particulaiize  in- 
cidents of  the  very  estate  which  the  technical  words  describe 
and  devise. 

It  is  contended  that  the  word  "  or "  should  be  read  as 
"and  "  where  it  occurs  in  the  clauses  regarding  the  disposition 
of  the  land  devised  to  Samuel  B.  Mann  and  his  heirs.  It  i& 
unquestionably  true  that  the  word  "  or  "  may  often  be  assigned 
a  conjunctive  instead  of  a  disjunctive  effect.  (1  Redf.  "Wills, 
471 ;  1  Jarman's  "Wills,  419.)  But  changes  of  this  nature  are 
only  made  where  it  is  clearly  necessary  to  effectuate  the  inten- 
tion of  the  testator  or  give  meaning  and  force  to  the  will. 
The  rule  has  long  been  settled  that  the  word  "  or "  will  be 
read  "  and  "  when  it  is  necessary  to  give  effect  to  the  words 
creating  an  estate  of  inheritance,  but  we  know  of  no  case  hold- 
ing that  the  word  "  or  "  will  be  read  "  and  "  for  the  purpose 
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of  defeating  the  eflEect  of  words  accurately  and  clearly  devis- 
ing an  estate  of  that  nature.  {Right  v.  i>ay,  16  East,  67 ; 
Bead  v.  SneU^  2  Atk.  642 ;  Harrison  v.  Bowe^  3  Jones'  Eq. 
478.)  The  word  "heirs"  is  one  of  dominating  force,  and  it 
may  sometimes  compel  a  change  of  subordinate  connective 
words,  but  connective  words  cannot  be  changed  when  they 
iire  in  harmony  with  the  controlling  provisions  of  the  will ; 
much  less  can  they  be  changed  when  the  ruling  words  of  the 
instrument  would  be  weakened  or  obscured  by  the  change.  (1 
Preston's  Estates,  367.)  It  is  only  in  clear  cases  that  courts 
ever  venture  to  make  changes.  No  word,  great  or  small,  can 
be  changed,  except,  to  borrow  a  phrase  from  Bedfield,  upon 
^'  the  clearest  certainty."  (1  Redf.  Wills,  471 ;  Holcombe  v. 
Lake,  4  Zab.  686.) 

It  is  no  slight  obstacle  to  the  success  of  the  appellee  that  it 
become  necessary  for  him  to  require  that  the  courts  wrench  the 
well  known  term  ** heirs"  from  its  legal  meaning,  and  also 
change  the  words  of  the  will  by  substituting  words  not  found 
in  it  for  those  that  are.  The  obstacle  is  all  the  greater,  because 
the  explanatory  words  of  the  instrument  fully  harmonize  with 
its  technical  terms,  and  add  to  their  force,  thus  tending,  with 
^eat  power,  to  show  that  the  intention  of  the  testator  was  to 
devise  just  such  an  estate  as  the  technical  words  employed 
would  do  if  they  stood  alone. 

The  devise  of  the  income  of  the  land  to  Samuel  B.  Mann 
until  his  youngest  child  shall  become  of  age  is  neither  unintel- 
ligible, nor  is  it  inconsistent  with  the  theory  that  the  testatrix 
intended  that  he  should  take  a  fee  upon  the  happening  of  that 
€vent,  nor  does  it  even  make  an  unreasonable  testamentary 
disposition  of  the  land.  It  is  perfectly  reasonable  to  presume 
what,  in  truth,  the  language  plainly  imports,  that  the  testatrix 
meant  to  deprive  him  of  the  power  of  disposing  of  the  prop- 
erty so  long  as  his  children  were  unable  to  make  their  way  in 
the  world,  so  that  he  should  have  means  of  supporting  them 
that  he  could  not  fritter  away  or  lose  by  speculation  or  mis- 
management. It  may  well  be  that  she  meant  that  as  long  as 
his  children  were  not  of  age  the  power  of  disposition  should  be 
fettered,  and  that  as  soon  as  'they  attained  full  age  he  should 
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have  complete  power  over  the  property  to  do  with  it  as  he 
chose.  Sach  a  scheme  of  testamentary  disposition  is  quite 
intelligible  and  perfectly  reasonable,  and  in  this  instance  en- 
tirely consistent  with  the  whole  frame  and  tenor  of  the  wilL 
More  apt  technical  words  to  vest  an  estate,  ripening  into  an 
absolute  and  unconditional  fee  upon  the  happening  of  a 
prescribed  condition,  could  not  have  been  chosen,  than  those 
adopted,  and  these  words  are  in  harmony  with  the  general 
scheme  OTidenced  by  the  whole  tenor  of  the  instrument  by 
which  the  testatrix  declared  her  intention  regarding  the  dispo- 
sition of  her  land. 

The  only  persons  designated  as  devisees,  direct  or  remote, 
are  Samuel  B.  Mann  and  his  heirs.  There  is  not  a  word  ex- 
pressive of  an  intention  to  give  to  him  and  to  his  children* 
The  youngest  child  is  not  mentioned  as  a  devisee,  nor  is  any 
child ;  the  reference  to  the  youngest  child  is  simply  for  the 
purpose  of  confining  the  conditional  devise  to  a  fixed  time^ 
namely,  the  time  when  that  child  attains  full  age.  It  is  only 
in  this  connection  that  the  word  "  child "  is  used ;  it  is  not 
nsed  as  descriptive  of  the  object  of  the  testatrix's  bounty ;  it  i& 
simply  used  as  marking  the  time  when  the  devisee's  estate  shall 
ripen  into  an  absolute  fee  simple.  It  is  declared  that  upon  the 
event  of  the  youngest  diild  attaining  full  age,  the  fee  simple 
of  said  land  shall  then  vest  absolutely  in  said  Samuel  B.  Mann 
and  his  heirs ;  but  it  is  not  intimated,  directly  or  indirectly, 
that  it  shall  vest  in  him  and  his  children.  It  would  be  a  vio- 
lent stretch  of  judicial  power  to  thrust  in  devisees  neither 
named  nor  described  in  the  will.  Had  the  word  ''  child  "  been 
nsed  for  any  other  purpose  than  that  of  fixing  the  time  when, 
the  estate  should  enlarge  into  a  fee,  there  would  be  much  more 
force  in  the  contention  of  the  appellee,  but  it  was  used  for  that 
and  no  other  purpose. 

It  is  by  no  means  uncommon  to  affix  conditions  to  a  devise, 
and  a  less  estate  may  be  granted  to  continue  until  the  happen- 
ing of  a  prescribed  event,  then  to  enlarge  into  an  absolute  fee. 
This  is  what  the  will  now  before  us  does.  In  the  present  case 
both  the  particular  estate  and  the  remainder  are  in  Samuel  B. 
Mann,  and  the  only  doubt  is  whether  the  estate  can  be  said  to 
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have  ever  been  a  defeasible  one.  {Boraston^s  Case^  3  Coke, 
19;  OoodtiaeY.Whithy,lBxkrT.22%\  i?(XJ  v.  Zea,  8  T.  IL  41 ; 
Doe  V.  EwaH,  7  Ad.  &  EU.  636 ;  Bootne  v.  PhiUipa,  24  N.  Y. 
463 ;  Phipps  v.  Ackers^  9  01.  &  F.  683 ;  Edwards  v.  Hanir 
mend,  3  Lev.  132.) 

It  is  the  theory  of  the  law  that  the  particalar  estate  and  the 
remaiDder  form  one  united  estate,  and  that  the  whole  estate  is- 
sues out  of  the  grantor  at  the  same  time,  and  if  this  be  true,  as 
it  undeniably  is,  it  would  seem  that  the  fee  vests  at  once  in  the 
person  to  whom  both  the  particular  estate  and  the  remainder 
are  devised.  (2  Washb.  B.  P.  [4th  ed.]  582,696;  4  Kent's 
Com.  [12th  ed.]  199 ;  Brattle  Square  Church  v.  Orant,  3  Gray, 
142 ;  2  Bl.  Com.  166.) 

We  need  not,  however,  decide  the  question  whether  the  es- 
tate in  fee  vested  absolutely  in  Samuel  B.  Mann  at  the  time  of 
the  testatrix's  death,  for,  conceding  that  he  took  only  a  condi- 
tional fee,  still,  as  the  condition  upon  which  the  estate  was 
granted  had  happened,  his  rights  became  absolutely  vested.  If 
the  estate  was  a  conditional  fee,  it  became  absolute  when  the 
contingency  arose  which  destroyed  the  force  of  the  condition. 
{1  Preston's  Estates,  476.)  We  think  that  the  devise  must  be 
regarded  as  creating  a  conditional  or  limited  fee,  restricting  the 
right  of  alienation  until  the  youngest  child  of  the  devisee  ar- 
rives at  full  age. 

A  conditional  fee  may  be  created  by  a  will  as  well  as  by  a 
deed,  and,  as  Preston  says,  "  The  existence  of  the  condition 
precludes  the  estate  of  that  simplicity  which  is  the  essential 
quality  of  a  fee  simple."  (1  Preston's  Estates,  475,  476.) 
The  existence  of  a  condition  subsequent  does  not,  however, 
destroy  the  inheritable  character  of  the  estate.  In  the  devise 
contained  in  the  will  before  us,  the  condition  is  one  restrain- 
ing the  power  of  alienation  until  a  definite  and  specified  time. 
Conditions  like  the  one  written  in  this  will  are  effective,  for 
they  do  not  unreasonably  restrict  the  power  of  alienation. 
{Langdon  v.  Ingram^  28  Ind.  360 ;  1  Washb.  R.  P.  top  p.  80, 
side  54.) 

Counsel  for  appellee  assert  that  ^^  There  is  no  question  that 
the  will  gives  to  Samuel  B.  Mann  a  fee  simple  to  an  undivided 
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part.  The  only  qnestion  is  whether  Sarauel  B.  Mann  became 
Tested  with  a  fee  simple  title  to  the  whole."  The  difficnlty  of 
maintaining  the  appellee's  position  is,  that  all  the  granting  or 
devising  words  in  the  will  import  a  several  right  in  the  devisee 
named,  and  do  not  imply  a  joint  estate  in  him  and  others. 
{(y£rien  v.  Heeney^  2  Edw.  Ch.  242.)  To  sustain  this  position 
ail  the  words  importing  a  several  estate  must  be  changed  so  as 
to  make  them  describe  a  joint  estate.  To  reach  this  concln- 
sioD  it  is  not  only  necessary  to  change  the  word  ^'  or "  into 
''and,'*  bnt  it  is  also  necessary  to  change  the  singular  pro- 
noun "  he  "  into  the  plural  "  they."  We  have  already  seen 
that  changes  are  never  made  unless  there  is  an  imperious  neces- 
sity, and  there  is  here  no  such  necessity,  for  the  general  frame 
of  the  will  indicates  an  intention  to  make  the  devisee  named 
the  recipient  of  the  bounty  of  the  testatrix.  But  there  are 
also  the  words  '^  Samuel  B.  Mann  and  his  heirs,"  still  further 
manifesting,  and  in  the  most  appropriate  legal  terms,  the  inten- 
tion to  bestow  the  estate  upon  one  person,  and  not  upon  three 
persons. 

It  is  said  that  no  one  can  have  an  heir  during  his  life,  and, 
therefore,  that  the  words  ^'  his  heirs  "  mean  his  children.  The 
premise  is  true,  but  the  conclusion  does  not  follow.  A  devise 
to  a  man  and  his  heirs  vests  an  estate  of  inheritance  which  will 
go  to  the  legal  heirs,  whether  they  are  children  or  other  kins- 
men. At  common  law  the  word  "  heir  "  or  "  heirs  "  was  the 
strongest  term  that  could  be  used  to  create  a  fee,  and  in  many 
cases  was  indispensably  necessary  to  create  such  an  estate.  It 
cannot,  therefore,  be  logically  possible  that  because  the  term 
^' heirs"  is  used,  the  devise  is  limited  to  children  and  the 
estate  of  the  first  taker  cut  down  to  an  estate  for  life.  If  this 
conclusion  be  just,  then  for  many  centuries  courts  and  authors 
have  given  a  radically  erroneous  meaning  to  the  words  ^^  his 
heirs." 

The  argument  that,  because  the  devisee  named  has  living 
children  at  the  time  the  will  was  made,  the  words  "his 
heirs "  mean  his  children,  proves,  if  it  proves  anything,  too 
much,  and  thus  works  its  own  overthrow.  If  this  argument 
be  sound,  then  all  devises  using  those  words  create  only  a  life- 
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estate  if  there  are  children  of  the  devisee  living,  and  that  this 
is  not  true  all  the  eases  upon  the  subject  declare  in  most 
emphatic  terms.  If  the  words  nsed  are  snch  as  create  an  es- 
tate in  fee,  that  estate  the  devisee  takes,  no  matter  whether  he 
has  or  has  not  living  children.  The  argument  finds  no  support 
from  any  decision,  nor  can  it  be  supported  on  principle ;  it 
is,  indeed,  flatly  opposed  on  all  sides,  for  the  terra  *'  heirs  "  is 
the  term  which,  of  all  others,  most  strongly  expresses  an  in- 
tention not  to  limit  the  estate  to  the  children,  but  to  bestow  it 
in  the  most  ample  manner  upon  the  devisee  who  first  takes  the 
estate. 

In  the  case  of  VarnioTsdaU  v.  Vcm  Deventer  (51  Barb.  137) 
the  will  gave  to  the  wife  of  the  testator  all  of  his  real  estate 
during  her  life-time,  and  then  proceeded  as  follows :  *^  Fourth. 
I  give  and  bequeath  to  the  legal  heirs  of  my  brother,  Abram 
Yannorsdall,  deceased.  Fifth,  And  the  legal  heirs  of  my  sis- 
ter, Maria  Snyder,  deceased.  Sixth.  I  give  and  bequeath  to 
the  heirs  of  my  brother-in-law,  William  Van  Deventer,  all  my 
real  estate  at  the  death  of  my  wife,  Elizabeth,  to  be  divided 
equally  between  each  of  the  heirs  above  named  after  the  de- 
cease of  my  wife,  Elizabeth  Vannorsdall."  The  court  held 
that  the  word  "  heirs  "  should  be  held  to  mean  children  of  the 
persons  named.  There  are  several  points  of  diflference  be- 
tween the  will  in  that  case  and  the  one  in  this,  but  it  is  only 
necessary  to  name  one  to  show  that  the  two  cases  are  governed 
by  entirely  different  principles.  In  the  cases  cited  the  words 
of  inheritance,  '4egal  heirs,"  did  not  follow  the  name  of  the 
first  taker ;  here  they  do.  What  has  been  said  respecting  the 
difference  between  the  case  cited  and  the  present  is  equally 
true  of  the  case  of  Heard  v.  Morton^  1  Denio,  166.  It  empha- 
sizes this  difference  to  note  that  in  the  case  just  named  the 
contention  was  that  the  first  taker  took  a  fee,  not  by  force  of 
words  creating  such  an  estate,  but  by  implication  arising  out  of 
the  fact  that  he  paid  a  legacy  charged  upon  the  land  devised. 
The  point  decided  in  Svmma  v.  Oa/rrot  (1  Dev.  &  Batt  Eq. 
393)  was  this :  ''A  legacy  to  the  lawful  heirs  of  A.,  when  it  ap- 
pears in  the  will  that  he  is  living,  is  equivalent,  as  a  descrip- 
tion, to  a  legacy  to  his  next  of  kin,  or  to  his  children."    Here 
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the  deviae  is  to  "  Samuel  B.  Mann  and  his  heirs,"  and  this 
statement  of  itself  folly  exhibits  the  difference  between  the 
two  cases.  The  devise  in  Burchett  v.  Durdant  (2  Vent  311) 
was :  "I  give  to  my  cousin,  John  Higden,  and  his  heirs,  dur- 
ing the  life  only  of  Bobert  Durdant,  my  kinsman,  all  those  my 
messuages,  etc.,  in  Chobham  in  the  county  of  Surrey ;  upon 
this  trust  and  confidence,  that  he  the  said  John  Higden  and 
his  heirs,  shall  permit  and  suffer  the  said  Robert  Durdant,  dur- 
ing his  life,  to  have  and  receive  the  rents  and  profits  thereof, 
which  shall  yearly  grow  due  and  payable.  *  *  *  And 
from  and  after  the  decease  of  Bobert  Durdant,  then  do  I  give 
said  lands  and  premises  in  Chobham  unto  the  heirs  males  of 
the  body  of  him  the  said  Robert  Durdant  now  living,  and  to 
such  other  heirs  male  and  female  as  he  shall  hereafter  happen 
to  have  of  his  body ;  and  for  want  of  such  heirs,  then  to  the 
use  and  behoof  of  my  cousin,  Gideon  Durdant  and  the  heirs  of 
his  body.*' 

The  holding  of  the  court,  as  the  reporter  gives  it,  was : 
**  That  this  was  a  remainder  vested  in  George  Durdant ;  for 
the  remainder  being  limited  to  the  heirs  of  the  body  of  Robert 
Durdant,  now  living,  and  George  being  found  to  be  then  the 
only  son,  it  was  a  sufficient  designation  of  the  person,  and  as 
much  as  if  it  had  been  said,  to  his  heir  apparent,"  and  that 
*^  George  Durdant  took  an  estate  tail."  In  the  case  under 
immediate  mention  the  words  of  inheritance  were  not  coupled 
with  the  name  of  the  devisee,  but  the  devise  was  definitely 
and  expressly  to  him  during  his  life.  The  words  '^to  his 
heirs  "  are  found  in  a  distinct  clause,  reading :  ^^And  from  and 
after  the  decease  of  Robert  Durdant,  then  do  I  give  the  said 
lands  and  premises  in  Chobham  unto  the  heirs  males  of  the 
body  of  him,  the  said  Robert  Durdant,  now  living."  There 
was  no  first  taker  of  the  fee  named  coupled  with  words  of  limi- 
tation, but  words  describing  persons  who  should  take  after  the 
life  expired  are  used.  It  is  plain  that  this  clause  described  a 
person,  or  a  class,  who  were  to  take,  and  that  as  the  devise  to 
the  ancestor  was  during  life,  and  as  there  were  no  words  of 
limitation  coupled  with  his  name,  the  persons  described,  as 
devisees  of  the  fee,  took  by  virtue  of  the  devise,  and  not  by 
Vol.  IV.— 21 
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iDheritance.  In  the  case  at  bar  the  words  of  limitation  are  ap- 
propriately conpled  with  the  name  of  the  devisee,  and  there 
are  no  words  descriptive  of  a  class,  or  of  a  person,  except  the 
named  devisee ;  all  the  words  employed  are  words  of  limita- 
tion directly  annexed  to  the  name  of  the  first  taker,  and  their 
effect  is  to  measure  the  extent  of  the  estate  devised  to  the  first 
named  devisee.  In  Darhison  v.  Beaumont  (1  P.  Wms.  229) 
the  testator,  after  devising  the  estate  to  trustees  for  a  term  of 
years,  settled  it  on  "  the  first  son  of  his  body  lawfully  begotten, 
and  the  heirs  male  of  such  first  son  lawfully  issuing,"  and  this 
was  held  to  be  a  description  of  the  person  entitled  to  take. 
In  the  case  cited  there  was  no  devise  with  words  of  limita- 
tion to  a  designated  person.  There  was  nothing  more  than  a 
description  of  the  person  entitled  to  take  the  inheritance,  and 
this  distinguishes  the  case  from  the  class  to  which  the  present 
belongs.  It  would  have  been  very  different  if,  in  the  ease 
cited,  a  first  taker  had  been  designated,  and  his  name  followed 
by  words  of  limitation,  but  there  was  nothing  of  the  kind  in 
the  will. 

Where  the  appropriate  words  of  limitation  follow,  and  are 
appropriately  connected  with  the  name  of  the  first  taker,  an 
estate  in  fee  is  created,  unless  the  superadded  words  clearly 
cut  down  the  estate.  This  is  an  old  and  firmly  established 
rule,  and  we  have  not  travelled  an  untrodden  path  in  reaching 
the  conclusion  that  the  words  of  limitation,  coupled  with  the 
name  of  the  devisee,  do  not  describe  a  class  who  are  to  take  by 
devise,  but  operate  to  vest  in  the  first  taker  an  estate  in  fee 
simple.  In  the  case  of  Jack  v.  Featheraton  (9  Bligh,  237)  the 
subject  received  a  thorough  discussion.  Tindal,  C.  J.,  in  the 
course  of  his  opinion,  said  :  "  The  words  which  first  occur  in 
the  devise,  *  I  give  to  my  kinsman,  William  Featherston  and 
his  heirs  male  my  real  estates,'  do,  in  a  will,  give  to  the  devisee 
a  dear  and  unequivocal  estate  tail.  The  only  question,  there- 
fore, is,  whether  the  words  which  follow  do  with  equal  clear- 
ness and  certainty  cut  down  the  estate  tail  so  given  to  the 
devisee  into  an  estate  for  life,  and  make  his  sons  to  take  estates 
tail  as  purchasers,  instead  of  by  limitation."  In  Poole  v.  PooU 
(8  B.  &  P.  620)  Lord  Alvanley  said  :    "  The  first  taker"  shall 
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be  held  to  have  an  estate  tail  ^'  where  the  devise  to  him  i» 
followed  by  a  limitation  to  the  heirs  of  his  body,  except  where 
the  intent  of  the  testator  has  appeared  so  plainly  to  the  con- 
trary that  no  one  could  misunderstand  it."    The  case  of  Toller 
y.  AUwood  (15  Q.  B.  929)  is  not  unlike  the  present ;  there  the 
devise  was  to  E.  for  her  separate  use  for  life,  with  remainder 
to  trustees  to  preserve  contingent  remainders,  with  remainder 
to  the  heirs  male  of  the  body  of  E.  to  be  begotten,  who  shall 
live  to  attain  the  age  of  twenty-one  years,  and  to  his  heirs  and 
assigns  forever,  and  it  was  held  that  the  words,  ^'  who  sh*all  live 
to  attain  the  age  of  twenty-one  years,"  could  not  restrict  the 
force  of  the  words  of  limitation  contained  in  the  devise,  and 
that  E.  took  an  estate  tail.    There  are  very  many  other  cases, 
declaring  this  doctrine.    {MUls  v.  Seward,  1  J.  &  H.  733 ; 
OrifMon  v.  Downing^  4  Drew.  125 ;  Anderson  v.  Anderson^ 
30  Beav.  209 ;   Moore  v.  Brooks,  12  Gratt.  135 ;    Tipton  v. 
la  Rose,  27  Ind.  484;   SmaU  v.  Howlcmd,  14  Ind.  592.)     In 
attaching  great  weight  to  the  words  of  limitation,  ^'  his  heirs," 
used,  as  they  are,  in  close  conjunction  with  the  name  of  the  first 
taker  in  the  devise  before  us,  we  do  no  more  than  obey  a 
role  which  has,  as  Chancellor  Kent  says,  for  more  than  five 
hundred  years  formed  part  of  the  law,  and  upon  which  this 
court  has  again  and  again  built  its  judgments.    In  thus  regard- 
ing the  words,  we  bring  this  case  within  the  great  class  of  cases 
found  in  the  books,  and  distinguish  it  from  the  class  of  cases 
represented  by  Burchett  v.  Durdant  {svprci)  and  Darhison  v. 
Beaumont  {supra).    The  class  represented  by  these  cases  is,  in 
numbers,  very  limited,  and,  in  character,  somewhat  anomalous, 
but  there  is  nothing  in  the  decisions  in  the  cases  belonging  to 
that  class  which  antagonizes  the  great  rule  of  property  which 
controls  cases  like  the  one  at  bar.     In  all  of  the  cases  repre- 
sent by  Burchett  v.   Durdant  {supra)   and   Darhison  v. 
Beaumont  {supra)  the  words  of  the  devise  were  to  the  heirs 
of  a  person  named,  not  to  a  named  person  and  his  heirs,  as  '^  to 
the  heirs  of  Robert  Durdant,"   and   this  phrase  is  rightly  con- 
strued to  mean  kinsmen,  for,  otherwise,  there  would  be  no  one 
capable  of  taking,  because  no  man  can  have  heirs  during  life  ; 
but  where  the  devise  is  to  A.  and  his   heirs,  there  is  a  person 
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capable  of  taking  the  whole  estate,  and  with  his  name  are  eon- 
nected  words  of  limitation  describing  snch  an  estate.  If,  in 
the  case  of  Burchett  v.  Durdant  {e^ipra),  the  devise  had  read 
to  Robert  Durdant  and  his  heirs,  then  the  case  would  have 
been  in  principle  like  the  one  in  hand ;  but  there  was  no 
such  provision.  There  was  a  provision  essentially  different, 
describing  a  class  who  were  to  take,  and  excluding,  in  unmis- 
takably plain  terms,  the  first  taker  from  anything  more  than  a 
life-estate. 

Judgment  of  the  General  Term  of  the  Superior  Ceurt 
:Teversed,  with  costs. 


Bbikley  vs.  Gbou. 

[60  Connecticnt,  66.] 

TnOBEASE  in  stock. — ^PsmOIPAL  OB  mOOMB. 

The  right  to  sabecribe  for  new  sbaree  upon  an  increase  of  stock,  the  new  stock 
when  issued,  and  any  profit  resnlting  firom  a  sale  of  the  right  to  sodi  sub- 
scription, are  part  of  the  principal  of  a  trust  iiind  of  shares  issued  b«4bm 
each  increase,  and  this  with  a  dause  in  the  wiU  directing  payments  of  the 
"  dividends  and  increase*^  to  the  benefidaries  annually. 

Action  for  construction  of  a  will. 

W,  Hamersley,  for  plaintifEs. 

C.  E.  Perkinsj  O.  Collier  and  B.  WeUes^  for  defendants. 

Pabdee,  J.  John  Grou  died  in  1866,  leaving  a  will  con- 
taining the  following  clause :  ''  I  give,  devise  and  bequeath  to 
George  Brinley,  Oliver  G.  Terry  and  William  J.  Hamersley, 
and  their  successors  in  office,  the  sum  of  one  hundred  thousand 
dollars,  to  have  and  to  hold  the  same  upon  the  trust  and  confi- 
dence following :  that  is  to  say,  they  shall  invest  and  hold  the 
same  for  the  use  and  benefit  of  my  four  children,  John  Grou, 
Jr.,  George  Grou,  Mary  J.  Vail,  and  William  D.  Grou,  during 
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their  natural  lives,  and  ehall  pay  to  them  equally  the  rents,  div- 
idends, increase  and  income  thereof  annually,  after  deducting 
the  expenses  of  said  trust,  one-fourth  to  each  during  his  or  her 
life.  If  any  of  my  children  should  die  leaving  issue  living  at 
their  deceaj5e,his  share  or  her  share  shall  then  be  transferred  to 
said  children  free  from  said  trust ;  but  if  they  should  die  leav- 
ing no  children,  the  same  shall  be  held  in  trust  for  the  use  and 
benefit  of  the  survivors ;  and  if  all  die  without  issue,  then  the 
estate  is  to  go  to  my  legal  heirs." 

The  testator  at  the  time  of  his  death  was  the  owner  of  three 
hnndred  and  thirty-three  shares  of  the  stock  of  the  JEtna  In- 
surance Company ;  of  these  shares  two  hundred  and  forty-four 
became  a  part  of  the  fund  then  created,  at  a  valuation  of  $194 
per  share.  The  assets  of  the  company  then  exceeded  its  liabil- 
ities to  the  amount  of  about  $355,000.  In  1881  the  capital 
of  the  company  was  $3,000,000 ;  its  accumulated  profits 
$3,000,000 ;  and  the  market  value  of  a  share  was  $282.  In 
that  year  it  increased  its  capital  from  $3,000,000  to  $4,000,000, 
apportioning  the  ten  thousand  new  shares  pro  rata  among  the 
Btockholders,  they  paying  in  $100  per  share.  The  trustees 
thereby  acquired  the  right  to  subscribe  for  eighty-one  and  one- 
third  shares ;  they  sold  the  right  to  subscribe  for  thirty-four 
and  one-third  shares,  receiving  therefor  $4,859.50 ;  and  of  this 
Bum  they  applied  $4,700  to  payment  for  forty-seven  shares. 
After  the  increase  the  market  value  of  a  share  was  $232 ;  in 
February,  1882,  the  date  of  this  complaint,  it  was  $235.  The 
dividend  for  the  year  preceding  the  increase  was  twenty  per 
cent ;  for  the  year  succeeding,  sixteen  per  cent. 

The  plaintiff,  the  trustees  under  the  will,  allege  that  George 
Qrou,  William  D.  Grou  and  Mary  J.  Vail  (John  Grou,  Jr.,  hav- 
ing died  without  issue  and  they  taking  his  interest  as  survivors), 
daim  to  be  entitled  to  receive  these  forty-seven  shares  of  new 
stock  in  the  proportion  to  which  they  are  entitled  to  the  annual 
rents,  dividends,  increase  and  income  of  the  trust  fund,  and 
that  it  should  be  transferred  to  them ;  and  that  Thomas  J. 
Vail,  husband  of  Mary  J.  Vail,  claims  that  these  forty-seven 
shares  are,  and  should  remain,  a  part  of  the  capital  of  the 
fund. 
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The  trnstees  ask  the  Superior  Court  to  determine  the  follow- 
ing questions : 

1st.  Whether  the  legal  eflfect  of  the  provisions  of  the  trust 
in  the  will  is  such  as  to  entitle  the  oestuis  qiie  trust  to  the  right 
to  subscribe  to  the  new  stock. 

2d.  Whether  the  provisions  of  the  trust  require  the  plaint- 
iffs to  hold  as  a  part  of  the  trust  fund  the  new  stock  so  pur- 
chased by  them,  or  to  divide  same  among  the  cestuis  qtte 
:tnuty  as  a  part  of  the  rents,  dividends,  increase  and  income 
of  the  trust  fund. 

3d.  Whether  the  cesiuis  que  trust  are  entitled,  as  a  part  of 
the  rents,  dividends,  increase  and  income  of  the  trust  fund, 
to  subscribe  for  any  portion  of  the  new  stock,  or  are  entitled 
to  any  proportion  of  the  profits  that  may  arise  from  the  pur- 
chase and  sale  of  the  new  stock,  or  to  any  proportional  -psrt 
of  the  market  valae  of  the  right  to  subscribe  for  such  new 
^tock  at  the  time  such  subscriptions  are  made. 

4;th.  In  the  event  that  the  trust  entitles  the  ceatuis  que  I/rust 
to  receive  as  annual  rents,  dividends,  increase  and  income,  any 
flhare  of  the  benefit  accruing  to  the  trust  fund  by  reason  of 
the  increase  of  stock  by  the  JStna  Insurance  Company,  in 
what  proportion  does  the  benefit  go  to  the  cestuia  que  trust  f 

The  Superior  Court  has  asked  the  advice  of  this  court 
upon  these  questions. 

A  shareholder  has  no  proprietary  interest  in  the  accumu- 
lated profits  properly  retained  by  a  corporation  for  the  pro- 
tection of  its  capital;  he  cannot  acquire  one  by  summoning 
it  to  make  a  rest  in  its  business  and  take  an  account  of 
them ;  he  first  obtains  one  when  it  has  either  in  fact,  form 
or  intent  set  his  proportion  thereof  as  a  dividend  to  his  in- 
dividual credit.  This,  of  course,  is  the  measure  of  the  right 
of  a  life-tenant;  there  is  to  him  only  a  possibility  that  the 
profits  may  be  divided,  or  that  the  use  of  them  by  the  cor- 
poration may  increase  its  dividend  during  his  term. 

In  the  case  before  us,  neither  in  fact  nor  form  did  the 
corporation  make  any  division,  or  part  with  any  portion  of 
its  earnings  in  behalf  of  the  stockholders.  On  the  contraiy 
it  manifestly  desired  to  retain  its  surplus  intact  and  increase  its 
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Btrength  by  the  addition  of  a  million  of  dollars  to  its 
capital ;  its  accnmnlated  earnings  all  remained  its  property 
and  subject  to  the  risks  of  its  business.  It  offered  to  the  share- 
holders the  privilege  of  paying  in  this  sum  ;  investors  were  of 
the  opinion  that  this  privilege  was  worth  a  preminm  ;  not  be- 
cause it  carried  with  it  the  right  then  or  ever  to  demand  any 
portion  of  the  sarplus  retained  in  good  faith  by  the  company, 
bnt  presumably  because  they  believed  that  from  the  income 
from  its  capital,  surplus,  and  business,  it  would  make  regular 
dividends  largely  in  excess  of  the  ordinary  rate  of  interest. 

The  increase  in  market  value  above  cost  of  the  shares  con- 
atitnting  the  capital  of  this  fund,  resulting  either  from  an  ac- 
cumulation of  profits  by  the  corporation  or  from  its  vote  to 
permit  each  one  of  its  proprietors  to  purchase  a  fraction  of  a 
new  share  because  he  was  the  owner  of  an  existing  one,  be- 
longed to  and  formed  a  constituent  part  of  this  last,  and  of 
course  of  the  capital.  If  the  trustees  had  sold  the  existing 
share,  and  thereby  had  realized  the  increased  value  resulting 
from  either  of  the  mentioned  causes,  the  entire  proceeds  of  the 
sale  would  have  still  formed  a  part  of  the  capital ;  and  the  ex- 
cess in  market  value  above  cost  of  the  right  to  purchase  such 
fraction  also  belongs  to  and  forms  a  constituent  part  of  the  ex- 
isting share  and  of  course  of  the  capital ;  and  when  the  trus- 
tees realized  this  excess  by  a  sale  of  the  privilege,  the  proceeds 
remained  a  part  of  that  capital.  In  short,  all  of  the  increase 
of  value  which  is  realized  from  the  act  of  the  trustees  in  sell- 
ing either  the  existing  share  vnth  the  privilege  annexed,  or  the 
privilege  severed  therefrom,  belongs  to  the  capital ;  purchasers 
pay  it  from  their  money ;  all  that  is  realized  from  the  act  of 
the  corporation  in  making  dividends  belongs  to  the  life-tenant. 
{Atkins  V.  Albree,  12  Allen,  359 ;  Moss'  Appeal^  83  Penn.  St. 
264.)  And  this  regardless  of  the  question  whether  profits  were 
accamulated  before  or  after  the  purchase  of  shares  by  the  trus- 
tee; if  before,  and  a  dividend  is  made  immediately  after,  it  is 
the  good  fortune  and  the  property  of  the  life-tenant ;  if  after, 
and  the  corporation  does  not  divide  them  during  the  life-ten- 
ancy, it  is  the  advantage  of  the  remainder-man.  Each  must 
take  the  risk  of  his  time,  both  as  to  the  success  of  the  business 
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and  as  to  the  action  of  the  directors  in  the  matter  of  divi- 
dends. 

Again,  it  is  said  that  the  wiU,  which  is  the  law  of  the  case^ 
requires  the  transfer  of  these  forty  shares  to  the  life-tenants^ 
by  the  requirement  that  the  trustees  shall  annually  pay  to 
them  ^^  the  rents,  dividends,  increase  and  income  "  of  the  trust 
fund ;  that  in  the  life  of  the  testator  the  company  had  on 
three  occasions  increased  its  capital ;  that  he  foresaw  that  it 
would  do  so  again;  and  that  the  word  ^Mncrease"  points  to 
such  an  event.  But,  looking  at  the  whole  instrument,  we  are 
unable  to  find  therein  expressed  any  other  intention  in  refer- 
ence to  that  part  of  the  fund  invested  in  ^tna  Insurance 
stock,  than  that  his  children  should  receive  all  that  the  com- 
pany should  actually  separate  from  its  funds  and  set  to  the 
trustees  as  dividends  thereon. 

The  Superior  Court  is  advised  that  the  forty-seven  shares 
paid  for  are  a  part  of  the  principal  of  the  fund,  to  be  re- 
tained by  the  trustees  as  such. 

In  this  opinion  the  other  judges  concurred. 


See  YiDton'B  Appeal,  8  Am.  Prob.  B.  281 ;  Hemenway  y.  Hemenway^ 
lb.  429;  Biddle's  Appeal,  lb.  442;  Riehardson  v.  Richardson,  poit^  p. 
852. 


JOHXSON   VS.  LaWKBNOB. 

[96  New  York,  164.] 

DOUBLB  OOMHISSIONB. — ^ExSOUTOB  AND  TRUSTEE. 

'Where,  by  the  tenns  or  true  constructioii  of  a  will,  the  fimctioiiB  of  ezecntor 
and  trustee  vested  in  the  same  person  co-exist  from  the  death  of  the  testator 
to  the  final  discharge,  interwoven  so  that  no  point  of  time  is  fixed  In  the  wiH 
for  the  expiration  of  either  function,  compensation  in  both  capaciUes  cannot  be 
aUowed. 


JOHNSON  y.  LAWRENCE. 

AcnoN  to  recover  statutory  share  of  commissions. 

Homer  A.  NeUon^  for  appellants. 

N.  Pendleton  Schenck^  for  respondent. 

Fmcaat,  J.  Double  commissions  have  been  awarded  in  thi& 
case  for  services  purely  constructive,  and  having  no  real  exist- 
ence. That  the  same  person  may  be  entitled  to  compensation 
as  executor,  and  also  as  trustee,  in  respect  to  the  same  estate, 
or  some  part  thereof,  is  undoubtedly  true,  but  does  not  fol- 
low in  every  instance  where  trust  duties  are  imposed  upon  an 
executor.  Where,  by  the  terms  or  true  construction  of  the 
will,  the  two  functions  with  their  corresponding  duties  co-exist, 
and  run  from  the  death  of  the  testator  to  the  final  discharge — 
interwoven,  inseparable  and  blended  together,  so  that  no  point 
of  time  is  fixed  or  contemplated  in  the  testamentary  intention 
at  which  one  function  should  end  and  tlie  other  begin — double 
commissions  or  compensation  in  both  capacities  cannot  be  prop- 
erly allowed.  Substantially  this  was  said  in  Hurlburt  v.  jDu- 
rant  (88  N.  Y.  121),  although  it  was  not  then  attempted  to 
decide  the  precise  question,  and  the  doctrine  asserted  ia 
fairly  deducible  from  the  adjudged  cases.  In  Valentine  v.  Vol- 
erUine  (2  Barb.  Ch.  430)  the  estate  consisted  both  of  real 
and  personal  property,  the  former  of  which  the  executors- 
were  authorized  to  sell.  After  some  general  legacies,  the  tes- 
tator directed  the  residue  to  be  divided  between  his  three 
sons,  but  one  of  them  being  a  lunatic,  his  share  was  ordered  to 
be  invested,  the  income  being  made  applicable  to  his  support 
during  life,  and  at  his  death  the  principal  being  made  paya- 
ble to  his  children  in  equal  shares.  The  learned  chancellor 
decided  that  the  funds  in  the  hands  of  the  executors  for  the 
benefit  of  the  lunatic  and  his  children  were  held  by  them  in 
their  character  of  executors,  and  the  trust  and  the  executor- 
ship were  inseparable.  And  the  court  added,  that  "  the  case 
would  have  been  different  if  the  executors  had  been  directed 
by  the  will  to  pay  over  this  part  of  the  fund  to  one  of  their 
number  as  a  trustee,  upon  a  separate  and  distinct  trust.'' 
Double  commissions  were,  therefore,  denied.    The  decision 
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was  founded  apon  the  doctrine  that  the  trast  and  tiie  executor- 
ship  were  inseparable  under  the  terms  of  the  will,  and  the 
double  functions  and  double  duties  were  blended  and  co- 
existed to  the  end.  The  case  establishes  the  rule,  although  it 
may  not  be  bejond  criticism  as  applied  to  the  facts  before  the 
court.  Drake  v.  Price  (5  N.  Y.  430)  was  a  similar  case  of  a 
trust  to  secure  income  to  a  daughter  for  life,  with  remainder 
payable  to  her  lawful  heirs;  and  the  precedent  set  by  the 
chancellor  was  followed  and  double  commissions  denied.  Paige, 
J.,  however,  dissented,  and  sought  to  distinguish  the  case 
from  Valentine  v.  Valentine  by  the  observation  that  in  that  case 
the  trust  had  not  been  assumed  by  the  executors  ^'  by  an  invest- 
ment of  the  trust  moneys,  and  the  consequent  separation  "  of 
the  trust  fund  from  the  general  funds  of  the  estate.  The 
ground  of  dissent  conceded  the  doctrine  of  the  principal  case, 
but  went  upon  the  theory  that  the  trust  and  executorship  were 
separable  by  the  terms  of  the  will,  and  that  sucix  separation  had 
actually  and  in  truth  been  made.  And  it  is  this  view  of  the 
dissenting  opinion  which  won  our  concurrence  in  HurJhurt  v. 
Durant,  The  two  earlier  cases  referred  to  were  cited  with  ap- 
proval in  HaU  v.  Sail  (78  N.  Y.  539),  and  the  difference  be- 
tween them  drawn  by  the  dissenting  opinion  of  Paige,  J., 
.noted.  That  case  further  cited  Zansinff  v.  Laming  (45  Barb. 
182),  and  Mann  v.  Lawrence  (3  Bradf.  424),  in  both  of  which 
there  were  special  trusts,  but  not  separated  from  the  balk  of 
the  estate  by  an  actual  investment  of  the  specific  trust  funds 
for  the  sole  use  of  the  beneficiaries.  The  facts  in  HaU  v.  EM 
showed  that  the  testator  denominated  his  executors,  in  different 
parts  of  the  will,  trustees,  and  that  circumstance  was  relied 
upon;  but  this  court  said  that  the  words  were  used  inter- 
changeably and  as  synonymous,  and  that  the  bequest  of  the 
fund  to  the  executors,  and  their  survivors  and  successors  indi- 
cated rather  a  trust  attached  to  the  office,  than  imposed  upon 
the  individuals.  The  executors  had  an  accounting  in  1874,  on 
which  they  were  allowed  full  commissions  as  executors.  Four 
years  later,  one  of  the  legatees,  to  whom  income  had  been  paid 
during  her  minority,  having  come  of  age,  a  final  accounting  was 
had.     The  executors  claimed  commissions  as  trustees  on  her 
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share,  although  that  had  never  been  in  fact  separated  from  the 
general  fund  in  their  hands,  bnt  the  daini  was  disallowed ;  the 
chief  jndge  saying :  "  There  seems  to  be  neither  authority  nor 
reason  for  holding  that  there  has  been  any  snch  separation  of 
the  f and,  or  paying  over  to  the  appellants  as  trustees,  or  any 
holding  by  them  as  such,  as  to  entitle  them  to  the  extra  com- 
pensation denied  by  the  surrogate."  In  the  coarse  of  the  opin- 
ion other  cases  cited  by  the  appellant  were  referred  to.  In  one 
of  them  {Matter  of  GoArman^  3  Bedf .  47)  there  had  been  an  ac- 
counting, and  the  surrogate  had  ordered  a  specific  sum  to  be  set 
apart  and  held  for  a  beneficiary  under  the  Mrill,  which  the  trustees 
did,  opening  a  separate  account,  and  taking  out  that  specific  fund 
from  the  general  assets  held  by  them  as  executors ;  and  in  an- 
other case  it  was  said  a  final  decree  had  discharged  the  executors 
as  such  and  they  had  retained  the  fund  as  trustees  as  direct- 
ed. Ward  V.  Ford  (4  Bedf.  45)  is  an  example  of  such  a  case, 
and  the  surrogate  there  held  that  the  will  clearly  created  a  trust 
in  the  hands  of  the  executors,  distinct  and  separate  from  their 
duties  as  such. 

Taking  the  adjudged  cases  together,  they  appear  to  establish 
that,  to  entitle  the  same  persons  to  commissions  as  executors 
and  as  trustees,  the  will  must  provide,  either  by  express  terms 
or  by  fair  intendment,  for  the  separation  of  the  two  functions 
and  duties,  one  duty  to  precede  the  other  and  to  be  performed 
before  the  latter  is  begun,  or  substantially  so  performed ;  and 
must  not  provide  for  the  co-existence,  continuously  and  from 
the  beginning,  of  the  two  functions  and  duties ;  and  that  where 
the  will  does  so  provide  for  the  separate  and  successive  duties, 
that  of  trustee  must  be  actually  entered  upon  and  its  perform- 
ance begun,  either  by  a  real  severance  of  the  trust  fund  from 
the  general  assets,  or  a  judicial  decree  which  ^holly  discharges 
the  executor  and  leaves  him  acting  and  liable  only  as  trustee. 

An  examination  of  the  will  in  the  present  case  satisfies  us 
that  the  trust  duties,  and  those  of  the  executors,  co-existed  from 
the  issue  of  letters  testamentary  down  to  the  present  action, 
and  that  no  separation  of  such  duties  at  any  point  of  time  was 
contemplated  by  the  testator,  except  in  one  emergency,  which 
has  not  yet  arisen.  The  first  clause  of  the  will,  in  a  very  short 
sentence,  directs  the  payment  of  debts.     The  second  clause 
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then  proceeds  to  require  the  execators,  or  such  of  them  as 
should  qualify, "  their  survivors  or  successors,"  to  carry  on  with 
testator's  "  estate  and  property  "  his  present  business,  nnder  the 
firm  name  of  Gamer  &  Co.,  djoring  the  life  of  his  wife  and  his 
daughter  Florence,  and  that  the  profits  beyond  the  sums  set 
apart  for  their  support  should  be  added  to  the  "  working  capi- 
tal "  of  his  estate.  After  fixing  the  annual  sums  to  be  paid  out 
of  income,  the  testator  directed  that,  upon  the  death  o(  his  wife 
and  daughter,  the  business  should  be  closed,  and  the  estate  di- 
vided among  his  children.  As  some  part  of  it  consisted  of  real 
property,  he  gave  to  his  executors  a  power  of  sale,  and  in  the 
last  clause  of  his  will  made  them  guardians  of  the  estates  of  his 
children  during  their  minority.  It  is  apparent  that  from  the 
very  beginning  the  duties  of  the  executors  were  blended  insep- 
arably with  the  trust  duties,  and  were  so  intended  to  remain. 
There  could  be  no  trust  fund  as  a  separate  and  distinct  entity 
from  the  general  body  of  the  estate  until  the  final  division. 
There  was  no  point  of  time,  prior  to  that  division,  at  which  it 
could  be  said  that  one  function  ended  and  the  other  began.  On 
the  contrary,  the  ordinary  duty  of  an  executor  to  turn  the  es- 
tate into  money,  was  suspended  at  the  outset,  and  in  its  room 
was  put  the  duty  of  carrying  on  the  business  with  all  the  assets 
on  hand.  That  duty  began  at  once.  As  a  trust  duty  it  sprang 
into  life  at  the  same  instant  with  the  executorship,  and  inex- 
tricably blended  with  it.  It  existed  only  by  force  of  the  offi- 
cial character,  and  could  not  stand  without  it.  The  business  to 
be  conducted  by  the  executors  was  at  once  conducted  as  execu- 
tors, and  became  an  additional  duty  imposed  upon  them  as  such. 
The  two  functions  were  made  one ;  were  interwoven  at  the  be- 
ginning and  exercised  together ;  and  no  moment  was  indicated 
by  the  frame  of  4he  will  when  one  should  end  and  the  other 
begin.  To  make  a  division  at  the  death  of  Florence  was  a 
clear  duty  put  upon  the  executors.  To  enable  them  to  effect 
that  purpose  they  were  empowered  as  executors  to  sell  the  real 
estate  and  close  up  the  business.  Until  then  the  duties,  blend- 
ed at  the  beginning,  were  to  remain  united,  and  the  trust  was 
not  separate  and  distinct,  but  characterized  and  modified  the 
duty  of  the  executors.    The  only  separation  contemplated  by 
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the  will  was  indicated  by  the  provision  making  the  executors 
gaardians  of  the  property  of  the  children.  The  wife  is  already 
dead.  If  now  Florence  shonld  die  the  business  would 
close  and  the  division  be  made.  But  at  that  moment  the  re- 
maining children  may  be  minors.  The  shares  of  each  will  then 
be  payable  by  the  surviving  executors  to  themselves  as  testa- 
mentary guardians,  and  the  executors  as  such  can  be  wholly  dis- 
chaiged  with  all  their  duties  ended.  The  existence  of  that  pos- 
sible emergency  indicates  the  only  separation  of  duties  present 
in  the  intention  of  the  testator,  and  shows  how  great  a  wrong 
it  would  be  to  take  from, this  estate  as  commissions  more  than 
$700,000  by  compensating  the  same  persons  in  the  threefold 
capacity  of  executors,  trustees,  and  guardians.  As  in  the  case 
of  EM  V.  Hdll^  the  trust  duty  is  imposed  upon  the  executors, 
their  survivors  or  successors.  As  in  that  case,  a  power  of  sale, 
not  yet  exercised,  was  given  to  the  executors  to  dispose  of  the 
real  estate  preparatory  to  distribution.  But  stronger  than  in 
that  case  is  the  conviction,  which  this  will  carries,  of  an  inten- 
tion not  to  impose  trust  duties  as  separate  and  distinct  from  the 
functions  of  the  executors.  Suppose  Johnson  had  not  died, 
but  at  that  date  had  been  removed  from  his  office  as  executor. 
Could  we  have  then  said  that  he  remained  trustee  and  might 
continue  to  manage  the  business  and  make  the  final  distribution 
notwithstanding  such  removal  ?  Has  any  point  of  time  arrived 
at  which,  within  the  provisions  of  the  will,  and  in  the  contem- 
plation of  the  testator,  it  has  become  the  duty  of  the  executors 
to  pay  over  to  themselves  as  trustees  the  funds  of  this  estate  f 
The  answer  to  these  questions  is  not  difficult,  and  requires  us 
to  deny  the  right  to  the  double  commissions  claimed. 

But  it  is  said,  the  surrogate  by  judicial  decree  has  dis- 
charged the  executors  and  made  them  trustees.  He  did  not  so 
discharge  them,  and  could  not  foreclose  by  an  opinion  as  to  the 
future  functions  of  the  executors  the  question  not  before  him, 
which  is  now  before  us.  What  he  did,  contradicts  what  he 
said,  and  shows  how  impossible  it  proved  to  be  to  separate  du- 
ties which  in  their  nature  under  the  will  were  inseparable.  On 
the  first  accounting  of  the  executors  a  balance  of  assets  was  as- 
certained by  estimating  in  gross  at  over  five  millions  the  busi- 
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ness  valne  of  the  firm  of  Gamer  &  Co.    No  settlement  of  that 
boBiness  conducted  by  the  executors  was  in  any  manner  had : 
the  executors'  account  was  brought  down  only  to  the  previona 
first  of  January ;  and  to  meet  obligations  of  the  estate  they 
were  told  to  retain  $50,000  and  hold  the  balance  as  trustees. 
This  attempted  change  of  capacity  at  that  moment  was  purely 
constructive ;  not  warranted  by  the  will ;  needed  for  no  pur- 
pose except  as  a  foundation  for  double  commissions.    The  de- 
cree wound  up  with  an  order  discharging  the  executors  "  except 
as  hereinbefore  stated  and  directed."    Since  under  that  excep- 
tion they  were  still  to  account  for  receipts  following  the  pre- 
vious first  of  January,  for  the  disposition  of  the  $50,000  and 
for  the  whole  remaining  bulk  of  the  estate  as  yet  unconverted 
into  money  and  undistributed,  what  is  called  the  discharge 
amounted  to  nothing  more  than  a  settlement  of  a  part  of  the 
executors'  accounts.    Soon  after,  they  filed  what  they  term  a 
supplemental  account,  in  which  they  showed  that  as  executors 
they  had  paid  out,  not  only  the  $50,000  upon  debts  of  the  es- 
tate, but  more  than  $183,000  beside ;  and  while  theoretically 
they  did  not  have  the  money,  and  the  trustees  who  did  have  it 
were  not  before  the  court,  having  filed  no  petition  that  we  can 
discover,  yet  the  surrogate  did  not  hesitate  to  order  the  trustees 
to  pay  to  the  executors  the  $183,000  and  all  the  expenses  and 
allowances  of  the  accounting,  and  so  assumed  and  recognized 
that  the  executors  still  retained  the  estate  as  such,  and  had  it 
before  the  court,  and  subject  to  its  order.    The  alleged  separa- 
tion did  not  exist  in  fact,  but  was  purely  formal  and  construct- 
ive, and  inconsistent  as  a  theory  with  the  real  action  taken. 
No  question  before  the  surrogate  and  no  oflScial  duty  ol  his 
gave  authority  to  construe  the  eflFect  of  the  wUl  upon  the  fu- 
ture attitude  of  the  executors.     If  a  question  of  distribution 
had  been  reached,  and  a  separate  and  distinct  trust  fund,  settled 
and  fixed  in  amount,  had  been  judicially  constituted,  and  the 
order  obeyed  by  a  separate  holding  and  investment,  a  very  dif- 
ferent case  would  have  been  presented.    For  these  reasons  we 
are  of  opinion  that  double  commissions  ought  not  to  have  been 
allowed,  and  the  plaintiff  had  no  cause  of  action. 

The  judgment  of  the  Oeneral  and  of  the  Special  Terms 
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should  be  reversed  and  judgment  ordered  for]  the  defendants^ 
dismissing  the  complaint  with  costs. 

All  concur. 

Judgment  accordingly. 


Double  Gommissloiis  agaliuit  the  policy  of  the  law.^It  is  plainly  the 
general  rule  that,  where  the  same  person  acts  as  administrator  or  executor 
or  gnardian  and  also  as  trustee,  he  will  not  ordinarily  be  allowed  com- 
pensation in  both  capacities. 

Gibson's  Case,  1  Bland's  Chan.  188;  Blake  ▼.  Pegram,  101  Mass.  592; 
Jones*  Case,  4  Sandf.  Chan.  616;  Holley  t.  S.  G.  et  al,,  4  Ed.  Chan.  284; 
Aster's  Estete,  4  Whart.  241 ;  Steyenson's  Estate,  1  Parsons'  Eq.  19;  Mil- 
ler T.  Congdon,  14  Gray,  114;  8  Williams  on  Exec.  1964,  n.;  Perry  on 
Trusts,  §  918  and  note. 

In  Blake  Y.  Pegram,  iupra,  it  is  said,  speaking  to  this  point:  *'The 
commission  of  five  per  cent,  upon  income  received  as  guardiflm,  in  addition 
to  a  like  sum  charged  upon  the  same  money  as  receiyed  in  the  capacity  of 
trastee,  is  manifestly  exceasiye.  Such  a  commission  upon  income  received 
and  paid  over  is  allowable  only  as  a  convenient  measure  of  compensatiou 
for  services  supposed  to  have  been  actually  rendered.  It  implies  some- 
thing more  than  mere  nominal  service,  and  the  responsibility  of  the  trust. 
There  is  no  rule  of  law  and  no  principle  of  right  by  which  such  commis- 
sions  are  to  be  charged  or  allowed  without  regard  to  the  rendition  of 
actual  services  therefor.  When  the  same  person  is  both  guardian  and 
tmstee,  it  would  be  a  reproach  to  the  law,  and  to  the  courts  charged  with 
the  protection  of  such  trusts,  to  allow  him  to  charge  full  commissions  in 
both  capacities  for  the  same  service." 

So,  also,  when  an  estate  is  transferred  from  one  trustee  to  another,  caro 
is  to  be  taken,  as  far  as  it  is  just,  not  to  allow  double  commissions. 

Kellogg*s  Case,  7  Paige,  267;  Hosack  v.  Rogers,  9  Id.  468;  White  v. 
Bollock,  20  Barb.  99;  Jones'  Case,  4  Sandf  Chan.  616;  Valentine  v.  Yal- 
entine,  8  Barb.  Chan.  488;  Gibson's  Case,  1  Bland's  Chan.  188. 

In  Gibson's  Case,  supra,  it  was  held  that  where  a  deceased  tmstee  had 
received  full  commissions  his  successor  should  be  allowed  no  more  than  a 
necessary  recompense  for  his  trouble.  This  seeming  to  involve  to  some 
extent  a  payment  of  double  commissions  the  Court  said:  '* In  some  cases 
the  fund  may,  to  a  certain  extent,  be  burdened  with  double  commissions, 
as  in  this  instance,  where  the  trustee  dies  after  having  actually  received  an 
amount  of  the  proceeds  of  sale  equal  to  the  sum  allowed  him  as  commis- 
sions upon  the  whole  by  a  previous  order  of  court.  In  such  a  case  the 
court  cannot  revoke  its  order  merely  because  of  the  death  of  the  trustee, 
and  therefore  the  only  mode  in  which  this  double  charge  could  be  pre> 
vented  or  corrected  would  be  to  alter  the  practice,  so  as  to  postpone  the 
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payment  of  the  trustee's  commission  until  the  whole  of  his  daties  had 
been  perfonned,  or  to  authorize  summary  proceedings  to  be  instituted  to 
make  his  representatiyes  refund  in  part,  with  which  the  succeeding 
trustee  may  be  compensated  for  his  trouble  in  collecting  the  balance.  * 
*  *  *  But  in  this  case  the  fund  has  already  been  charged  with  fuU 
commissions,  and  therefore  should  not  now  be  again  charged  with  more 
than  a  necessary  recompense  to  the  present  trustee  for  his  trouble,  which, 
in  this  as  in  all  similar  cases,  must  be  regulated  according  to  the  serrioe 
actually  rendered." 

There  can  be  but  one  compensation,  however  numerous  the  trustees. 
They  must  divide  it  among  themselves  in  some  equitable  proportion. 
Stevenson's  Estate,  1  Parson's  Eq.  10. 

But  an  executor  who,  being  an  attorney  at  law,  has  rmdered  valuable 
services  to  the  estate  in  his  professional  capacity,  has  been  held  to  be 
«ntitled  to  adequate  compensation  for  such  services,  in  addition  to  his 
compensation  as  executor.  Wendell  v.  French,  19  N.  H.  310.  See,  also, 
Lowrie's  Appeal,  1  Grant's  Cases,  878;  Elling  v.  Naglee,  9  CaL  683.  But 
see  Hough  v.  Harvey,  71  HI.  72. 

In  Biddle*s  Appeal,  88  Penn.  St  840,  it  was  held  that  trustees  of  real 
«8tate,  who  have  had  the  care  of  it  for  many  years,  although  they  haye 
been  allowed  regular  commissions  upon  the  income,  may  justly  be  allowed 
a  further  compensation  out  of  the  corpus  of  the  estate  on  the  termination 
of  the  trust  In  this  case  the  value  of  the  estate  exceeded  $800,000,  and 
it  had  been  managed  by  the  trustees  for  twenty  years,  on  an  average  com- 
mission of  about  $300  per  annum.  Upon  a  settlement  of  the  occoonts  of 
the  trustees  they  were  allowed  $3,000  as  additional  compensation  for 
their  long  continued  and  efficient  services.  In  sustaining  this  extra  allow- 
ance the  Court  says:  ''The  pittance  received  by  the  appellants  as  a  com- 
mission on  the  rents  of  this  valuable  property  is  no  proper  compensation 
for  the  care  and  management  of  it  for  nineteen  years.  We  think,  there- 
fore, that  it  was  error  to  set  aside  the  adjudication.  From  the  facts  as 
presented  the  amount  fixed  by  the  learned  judge  appears  reasonable." 

Ordinarily  it  is  held  that  while  a  trustee  is  entitled  to  commissions 
out  of  the  income,  the  commissions  must  not  encroach  in  any  degree  upon 
the  carpw  of  the  estate.  Burney  v.  Spear,  17  Ga.  335 ;  Price  v.  Cults,  39 
Id.  143;  Galliday  v.  Bisset,  13  Penn.  St  847  [compare  with  this  case 
Bpangler's  Appeal,  31  Id.  885];  Heard  v.  Eldredge,  109  Mass.  258; 
McCauseland's  Appeal  88  Penn.  St  466;  Lutten*s  Appeal,  47  Id.  856; 
Myers'  Appeal,  63  Id.  104;  see,  also,  Fleming  v.  Wilson,  6  Barb.  610; 
ElUng  V.  Naglee,  9  Cal.  688;  Perry  on  Trusts,  f  919. 
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Vah  Stbestwyok  vs.  Washbubn. 

[69  WiMonain.  488.] 

Election  by  court  fob   inbanb  widow. 

A  oovt  baying  jurisdiction  of  the  person  and  estate  of  an  insane  widow,  maj 
elect  for  her  between  her  dower  right  and  a  proyision  in  lieu  of  the  same. 

AonoN  to  construe  a  will. 

MncheSj  Lynde  dk  Miller^  for  appellants. 

Cameron^  Losey  <&  Bunn^  for  respondents. 

Cole,  C.  J.  This  is  a  bill  filed  by  the  executors  praying 
the  court  to  construe  the  will  of  the  late  Gov.  0.  C.  Washburn, 
and  to  direct  them  as  to  the  manner  of  executing  its  trusts. 
All  persons  interested  in  the  estate  are  made  parties.  The  first 
question,  as  to  which  the  instruction  of  the  court  is  asked,  is 
whether  Mrs.  Washburn,  the  widow  of  the  testator,  being  in- 
sane, must  take  under  the  provisions  of  the  will  or  against  the 
wilL  The  statute  on  this  subject  enacts  that  if  any  lands  be 
devised  to  a  woman,  or  other  provision  be  made  for  her  in  the 
will  of  her  husband;  she  shall  make  her  election  whether  she 
will  take  the  lands  so  devised,  or  the  provisions  so  made,  or 
whether  she  wiU  claim  the  share  of  his  estate  allowed  her  by 
law.  She  is  not  entitled  to  both,  unless  it  plainly  appears  by 
the  will  to  have  been  so  intended  by  the  testator.  (Sec.  2171, 
K.  8.)  When  the  widow  shall  be  entitled  to  an  election,  she 
fihall  be  deemed  to  have  elected  to  take  such  devise  or  other 
provision,  unless,  within  one  year  from  the  death  of  her  hus- 
band, she  file  in  the  proper  probate  court  a  notice  in  writing 
that  she  elects  to  take  the  provision  made  for  her  by  law  in- 
stead of  such  devise  or  other  provision.  (Sec.  2171.)  As  was 
observed  in  Hardy  v.  Scales  (54  Wis.  452),  this  statute  changes 
the  common  law  rule  that  a  provision  for  the  widow,  in  the 
will,  was  presumed  to  be  a  matter  of  bounty,  and  not  intended 
Vol.  IV.— 32 
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to  exclude  dower,  unless  it  was  so  declared  in  the  will,  or  re- 
sulted as  a  neccssarj  implication  from  its  terms. 

The  second  clanse  of  the  will  nnder  consideration  reads  as 
follows:  "I  direct  my  executors  to  bear  constantly  in  mind  the 
wants  of  my  wife,  and  to  set  aside,  use,  and  expend  whatever 
moneys  may  be  necessary,  consistently  with  her  condition,  to 
provide  for  her  comfort  and  physical  health ;  and  I  place  no 
limit  upon  the  sums  which  they  may  spend  for  the  purposes  in- 
dicated." Now,  can  this  be  said  to  be  a  "devise"  or  "other 
provision  "  made  for  the  widow,  within  the  meaning  of  §  2171, 
above  referred  to  ?  We  are  clearly  of  opinion  that  an  affirma- 
tive answer  must  be  given  this  question. 

All  the  counsel  agree  that  the  intention  of  the  testator,  as 
•collected  from  the  whole  will,  must  control  in  the  interpreta- 
tion of  any  particular  clause.  Now,  observing  this  cardinal 
rule  of  construction,  were  there  any  doubt  as  to  the  meaning 
or  intent  of  the  second  clause — ^and  we  do  not  really  perceive 
how  there  can  be — such  doubt  would  be  removed  by  an  exam- 
ination of  the  other  clauses.  But  regarding  this  clause  alone, 
what  conclusion  can  be  drawn  from  the  language  used  f  It 
seems  to  us  we  must  say  and  hold  that  the  testator  therein  and 
thereby  intended  to  make,  and  did  make,  provision  for  his  wife 
which  was  to  be  in  lien  of  dower  and  one-third  of  the  personal 
estate.  The  provision  is  to  continue  for  her  natural  life.  It 
IS  ample  and  adequate  to  meet  her  every  want,  to  secure  for 
her  every  comfort  and  every  relief  which  money  can  provide, 
and  which  her  physical  health  or  mental  infirmity  may  require 
nnder  any  possible  change  in  her  condition.  The  executors  are 
imperatively  directed  to  heat*  coTMiantly  in  mind  the  wants  of 
his  wife;  to  set  aside,  use  and  expend  whatever  money  maybe 
necessary,  consistently  with  her  condition,  to  provide  for  her 
comfort  and  physical  health,  without  limit  as  to  the  sums 
they  may  spend  for  these  purposes.  This  is  strong  and  un- 
equivocal language,  and  excludes  all  doubt  as  to  the  meaning  or 
intent  of  the  testator.  We  are  confident  we  have  not  misap- 
prehended it  in  the  remarks  which  we  have  made  upon  this 
clause. 

This  conclusion  is  greatly  strengthened  by  other  clauses  of 


YAK  STBENWYCK  ▼.  WASHBURN.  889 

the  will,  in  which  the  testator  carefallj  directs  how  his  estate 
18  to  be  managed  and  disposed  of  by  his  execators  or  the  Fidel- 
ity Company,  his  ultimate  trustee.  Express  provision  is  made 
for  renting  the  flouring  mills  at  Minneapolis  by  the  executors; 
for  putting  them  and  the  pine  lands  on  Black  river  into  a  cor- 
poration ;  or,  in  the  event  that  these  properties  were  not  put 
into  a  corporation,  then  for  their  sale  and  conveyance  ;  for  cut- 
ting the  timber  on  the  pine  lands,  manufacturing  it  into  lum- 
ber, and  selling  the  same ;  and  for  the  final  distribution  of  the 
residue  of  the  estate  after  all  legacies  and  bequests  were  paid. 
These  provisions  are  utterly  inconsistent  with  the  idea  that  the 
widow  was  to  have  dower  in  the  estate,  and  demonstrate  that 
it  was  the  intention  of  the  testator  to  make  some  other  pro- 
vision for  her  which  should  be  in  lieu  and  satisfaction  of  all 
legal  rights.  And  so  far  from  '^  it  plainly  appearing  by  the 
will"  that  she  should  have  dower  in  addition  to  that  provision » 
the  contrary  intention  is  clearly  manifest.  Counsel  referred 
to  cases  which  hold  that  after  a  provision  is  made  for  the 
widow,  where  lands  are  devised  to  trustees  upon  trusts  for  any 
purpose,  with  power  or  direction  given  the  trustees  to  occupy, 
manage,  or  lease  the  same,  or  even  to  cut  timber  on  any  part 
of  the  lands,  this  mode  of  disposition  is  considered  inconsistent 
with  a  daim  of  dower  and  makes  an  election  necessary. 
Birmingham  v.  Kirwan^  2  Schoales  &  L.  441;  MiM  v. 
jffrai/i,  4  Madd.  119;  Butcher  v.  Kemp,  5  Madd.  61;  Good- 
fellow  y.  Good/eUow,  18  Beav.  365,  are  instructive  upon  this 
point.  We  do  not  deem  it  necessary  to  go  over  these  oases,  in- 
asmuch as  the  intention  to  exclude  dower  is  so  perfectly  plain 
and  clear  on  the  face  of  the  wiU. 

But  the  learned  counsel  who  combats  this  view  says  the  di- 
rection to  the  executors  to  provide  for  the  comfort  and  physical 
health  of  his  wife,  created  no  charge  upon  the  testator's  estate ;. 
that  it  was  merely  a  personal  direction  to  them,  intended  to  be 
in  force  only  during  the  settlement  of  the  estate,  which  tlie  tes- 
tator contemplated  would  be  closed  at  the  end  of  five  years* 
Some  of  the  duties  imposed  upon  the  executors  by  the  will,  it 
was  doubtless  expected  tiiey  would  fully  discharge  or  perform 
in  five  yeara.    But  that  was  not  the  case  in  respect  to  all  the 


340  AMERICAN  PROBATE  REPORTS. 

duties  intrusted  to  them  by  the  will.    The  direction  requiring- 
them  to  constantly  bear  in  mind  the  wants  of  his  insane  wife, 
and  to  set  aside,  use  and  expend  whatever  money  might  be  nee- 
essary  to  provide  for  her  comfort  and  support,  created  a  per- 
sonal trust  which  was  to  continue  while  she  lived.      This  is 
apparent  f  i-om  the  will.    The  executors  cannot  discharge  them- 
selves of  this  important  duty — as  they  can  of  some  others — by 
transferring  that  trust  to  "The  Fidelity  Insurance,  Trust  & 
Safe  Deposit  Company  "  of  Philadelphia,  even  if  that  institu- 
tion would  agree  to  accept  and  perform  it ;  for  it  was  a  matter 
of  personal  trust  and  confidence  reposed  in  them  as  trustees  by 
the  testator.     The  will  not   only  provides  all  the  pecuniary 
means  necessary  for  a  full  performance  of  the  trust,  but  it  ex* 
pressly  requires  the  executors  to  expend  whatever  may  be 
essential  to  promote  her  comfort  or  meet  her  wants.    To  main- 
tain and  support  such  a  trust,  to  enable  the  executors  to  per- 
form the  duties  which  it  devolves  upon  them,  they  have  the 
control  of  the  entire  estate,  and  are  required  to  set  aside  and 
retain  in  their  hands  a  sufficient  sum  to  meet  all  the  possible 
wants  of  Mrs.  Washburn,  of  every  kind,  while  she  lives.     For, 
as  we  have  said,  this  is  a  personal  trust  confided  to  them  in 
addition  to  the  ordinary  powers  and  duties  of  executors.     It 
cannot  be  doubted  that  the  testator  regarded  it  as  the  most 
delicate  and  important  duty  intrusted  to  them  under  the  will; 
therefore  he  selected  for  its  performance  intimate  friends  and 
relatives,  persons  who  would  most  likely  take  a  lively  interest 
in,  and  watch  with  the  greatest  concern  over,  the  welfare  and 
comfort  of  his  unfortanate  wife.      It  seems  hardly  necessary 
to  add  that  the  second  clause  creates  a  personal  trust  within 
the  strict  sense  of  the  term.    (See  Saunderson  v.  Steams^  6 
Mass.  37 ;  Dorr  v.  Wainwright^  13  Pick.  328 ;   DoU  v.  «/bAn- 
aon^  3  Allen,  364 ;  Carson  v.  Carson^  6  Allen,  897 ;   Warner 
V.  Bates,  98  Mass.  274 ;   Sawyer's  Appeal,  16  N.  H.  459 ;  2 
Story's  Eq.  Jur.  §§  1058  et  seq, ;    1  Perry  on  Trusts,  §  262; 
BaichelfJer  v.  Batchelder,  20  Wis.  453;    Burl  v.   HerrovCe 
Em'rs,  66  Pa.  St.  400;  In  re  Sanderson's  TrustfZ  Kay  &  J. 
497 ;  Thorp  v.  Owen,  2  Hare,  608  ;    Erickson  v.  WiUard,  1 
N.  H.  227;  Foley  v.  Parry,  1  Cooper's  Sel.  Oas.  219;  s.  c.  8 
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Eng.  Ciond.  Ob.  B.  444 ;  Sietvart  v.  ChanAera,  2  Sandf.  Oh. 
582.) 

Bat  the  learned  couDsel  insists  that  the  provision  in  the  sec- 
ond danse  cannot  come  within  the  statnte,  becanse  the  amonnt 
to  be  expended  by  the  executors  for  the  support  of  Mrs.  Wash- 
bum  rests  solely  in  their  discretion,  and  that  a  court  will  not 
review  such  discretion  if  exercised  in  good  faith.  So  he  says, 
whether  the  amount  to  be  spent  for  the  benefit  of  the  widow 
is  $1,000  or  $5,000  a  year,  is  entirely  within  the  discretion  of 
the  executors,  and  that  no  person  can  be  put  to  an  election  un- 
til fully  advised  of  the  extent  and  valne  of  the  two  rights  or 
things  he  must  choose  between.  In  answer  to  this  position  we 
say  there  can  be  no  doubt,  if  the  executors  neglect  or  refuse  to 
expend  whatever  money  may  be  necessary  to  execute  the  trust, 
that  a  court  of  equity  will  compel  them  to  do  so.  There  is 
surely  no  such  uncertainty  as  to  the  requisite  amount  as  to  be 
incapable  of  legal  ascertainment.  Id  cerium  eat  quod  cerium 
reddi  poiesi.  In  one  sense  there  is  no  discretion  in  the  execu- 
tors or  trustees  upon  the  subject.  They  must  expend  whatever 
is  necessary  for  the  purposes  indicated.  The  direction  is  man- 
datory in  the  will,  leaving  no  discretion  in  the  executors  in 
that  regard.  An  absolute  duty  is  imposed  to  expend  whatever 
is  necessary,  regard  being  had  to  the  condition  and  changing 
circumstances  of  Mrs.  Washburn.  At  one  time  a  larger  ex- 
penditure may  be  called  for  than  at  another,  but  the  provision 
made  is  ample  and  adequate  to  meet  every  want  and  secure 
every  comfort.  Oertainly  a  court  of  equity  would  find  no  dif- 
^colty  in  enforcing  such  an  absolute  trust,  should  the  executors 
neglect  or  fail  to  perform  it.  This  proposition  we  deem  too 
plain  to  require  further  comment. 

Thus,  having  reached  the  conclusion  that  the  will  makes 
provision  for  the  widow  within  the  true  intent  and  meaning  of 
the  statute,  the  next  question  to  be  considered  is — Does  the 
etatute  apply  to  an  insane  person  f  On  this  point  it  is  vigor- 
ously insisted  that  it  does  not ;  that  the  statute  provides  only 
for  cases  where  an  election  is  possible ;  that  an  insane  widow  is 
incapable  of  making  any  election,  of  exercising  any  intelligent 
Judgment  or  choice,  therefore  she  cannot  come  within  its 
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terms.  The  statute  manifestly  implies  choice  or  election  on 
the  part  of  the  widow,  or  by  some  instrumentality  in  her  be- 
half. At  the  same  time  it  is  apparent  that  the  statnte  contains 
no  exception  of  persons  who  are  insane  or  otherwise  nnder  dis- 
ability. Where  the  widow  is  sane,  is  siii  juris  capable  of 
making  contracts,  competent  to  bind  herself  by  a  legal  obliga- 
tion, the  way  is  plain.  She  can  elect  whether  she  will  take 
the  devise  or  other  provision  made  for  her  in  the  will  of  her 
husband,  or  whether  she  will  claim  that  interest  in  his  estate 
which  the  law  gives  her.  But  when  we  come  to  apply  the 
statute  to  an  insane  widow,  a  non  compos  mentis^  one  who  can 
exercise  no  intelligent  judgment  or  choice,  one  who  is  not  re- 
sponsible for  her  acts,  then  it  goes  against  onr  notions  of  right 
and  justice.  Still,  the  law  is  well  settled  that  in  the  construe- 
tion  of  statutes  general  words  are  to  have  a  general  operation, 
unless  something  is  found  in  the  statnte  itself  which  affords 
grounds  for  qualifying  or  restr^ning  them.  "  No  exceptions 
can  be  claimed  in  favor  of  particular  persons  or  classes  un- 
less they  are  expressly  mentioned."  (Dixon,  0.  J.,  in  Wood- 
bury V.  Shackle/ordy  19  Wis.  60.)  The  same  principle  wae 
recognized  and  enforced  in  Lindsay  v.  Fay  (28  Wis.  177), 
and  it  is  doubtless  in  accord  with  the  great  weight  of  judi- 
cial opinion  on  this  subject.  As  the  Legislature  has  made 
no  exception  in  the  statute  the  courts  have  no  right  to  make 
one,  because  to  do  so  would  be  legislation.  Were  we  to  hold 
that  the  statute*  does  not  include  a  widow  of  unsound  mind,  we 
should  certainly  be  making  an  addition  to  it  which  the  Legisla- 
ture has  not  seen  fit  to  enact.  The  ill  effects  of  holding  that 
the  statute  did  include  an  insane  widow  were  most  ably  pre- 
sented in  the  arguments  of  respondents'  counsel.  These  evil 
consequences,  however  proper  for  the  consideration  of  the 
Legislature,  can  really  have  no  weight  in  giving  construction 
to  a  statute  which  is  plain  and  unambiguous  in  its  language. 
The  doctrine  of  an  inherent  equity,  creating  an  exception  as  to> 
any  disability  where  the  Legislature  has  made  none,  must  be 
abandoned,  particularly  in  a  country  where  the  legislative 
power  is  distinct  from  the  judicial.  The  result,  therefore,  on 
this  point,  is  that  we  must  hold  that  the  general  words  in  the 


VAN  STEENWYCfK  ▼.  WASHBUEN.  843 

Btatnte  have  a  general  application^  and  since  there  is  no  ezcep** 
tion  as  to  an  insane  widow,  the  conrt  can  create  none.  {Den^ 
Q/re«t  V.  Wynkoop^  3  Johns.  Ch.  138 ;  Lewis  v.  Lbwib^  7  Ired. 
Law,  73 ;  Thompson  v.  EgUri^  2  liar.  (N.  J.)  462 ;  Bomk  v. 
DaUan,  9  How.  522.) 

The  next  inquiry  is — How  and  by  whom  is  the  election  to 
be  made  ?    The  counsel  for  the  execators  say  the  right  and 
daty  of  making  an  election  are  personal  to  the  widow  and 
must  be  made  by  her  alone.    Bat  slie  is  insane,  mentally  in- 
capable of  making  a  choice  or  election  in  the  matter.    This  be- 
ing the  case,  can  any  election  be  made  for  her  under  the  stat- 
ute, or  does  the  power  to  elect  fail  on  account  of  her  disability  t 
These  are  questions  not  free  from  diiBcuIty,  but  we  think  they 
are  susceptible  of  solution.    The  counsel  for  the  respondents 
daim  that  the  guardian  of  Mrs.  Washburn  can  elect  for  her^ 
and  that  the  election  which  he  has  made  to  take  her  legal 
ahare  in  the  estate  is  a  valid  election,  and  must  stand.    At  the 
same  time  the  counsel,  with  his  usual  fairness  and  candor,  ad- 
mits that  there  are  many  decisions  disaffirming  the  right  of  the 
guardian  to  elect.    This  concession  is  not  improvidently  made. 
Many  cases  can  be  found  which,  in  effect,  hold  that  the  statu- 
tory right  of  election  conferred  upon  the  widow  is  a  strictly 
personal  right,  and  cannot  be  exercised  by  another  person  in 
her  behalf ;  that  even  the  incapacity  of  the  widow  to  elect,  by 
reason  of  insanity,  furnishes  no  sufficient  ground  for  the  relax- 
ation of  this  rule.    {Collins  v.  Carman^  5  Md.  603 ;  Binton't. 
Hinton,  6  Ired.  Law,  274 ;  Zewis  v.  ZewiSj  7  Id.  73 ;  Shannon 
V.  I^ewUm^  6  Gray,  307 ;  3  Har.  &  McH.  95 ;  Weloh  v.  Ander- 
•Ofiy  28  Mo.  293.)    We  are  not  aware  of  any  direct  authority 
which  decides  that  the  guardian  of  an  insane  widow  may  elect 
for  her,  in  the  absence  of  a  statute  giving  him  that  right.    In 
Brmon  v.  Hodgdon  (31  Me.  65)  the  widow  waived  the  provi- 
eion  made  for  her  in  the  will.    Subsequently  a  guardian  was 
appointed,  on  account  of  insanity,  who  claimed  dower  for  her. 
This  was  quite  consistent  with  the  position  that  she  had  made 
a  valid  waiver.    It  was  contended  that  the  widow  was  insane 
when  she  made  the  waiver.    But  whether  she  was  or  not  the 
court  did  not  decide.    The  court  says,  in  effect,  that  the  con- 
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tracts  of  insane  persons  are  not  void,  but  only  voidable,  and 
may  be  ratified  dnring  a  Incid  interval ;  that  nothing  had  been 
done  by  the  widow  evincing  a  disposition  to  avoid  the  waiver, 
nor  by  the  guardian  after  his  appointment.  It  is  apparent  the 
case  fails  to  sustain  the  position  to  which  it  is  cited,  that  the 
guardian  may  elect.  In  Hea/vinridge  v.  NeUon  (56  Ind.  90) 
the  court  decides  that  the  guardian  of  a  widow  of  unsound 
mind  has  no  power  to  elect  for  her,  as  between  the  pro- 
visions of  a  will  and  her  legal  rights.  The  case  is  in  har- 
mony with  the  great  current  of  authority.  Pinkerton  v. 
Sargent  (102  Mass.  568)  affirms  the  same  doctrine,  that  the 
privilege  of  a  waiver  is  a  purely  personal  right,  and  if  the 
widow  is  insane,  neither  she  nor  her  guardian  can  exercise  it. 
It  seems  unnecessary  to  multiply  cases  upon  this  point.  Nor 
do  we  find  anything  in  the  statute  relating  to  the  powers  and 
duties  of  a  guardian  of  an  insane  person  which  confers  the 
>ight  to  elect. 

We  cannot  go  over,  in  detail,  the  various  provisions  re- 
ferred to  by  counsel,  but  content  ourselves  with  saying  that  in 
none  of  them  is  this  right  given,  either  expressly  or  by  any  fair 
implication.  The  right  of  the  guardian  to  sue  for  and  collect 
debts  doe  his  ward,  and  to  appear  for  and  represent  such  ward 
in  all  actions  and  proceedings,  except  where  another  person  is 
appointed  for  the  purpose,  does  not  relate  to  or  apply  to  an 
election  under  a  will.  It  properly  refers  to  the  proceedings  in 
ordinary  actions  in  court.  Still,  notwithstanding  these  pro- 
visions of  the  statute,  the  appointment  of  a  guardian  ad  litem 
is  generally  deemed  necessary,  and  made ;  bnt  it  is  clear  that 
the  statute  confers  no  power  on  the  guardian  to  make  an  elee- 
tion  for  an  insane  widow,  and  it  would  be  a  perversion  of  its 
terms  to  so  hold. 

It  therefore  follows,  from  these  views,  that  the  election 
made  by  the  guardian  of  Mrs.  Washburn  was  without  authority 
of  law,  and  can  have  no  validity  whatever.  Bnt  if  neither  the 
widow  nor  guardian  could  make  a  valid  election  under  the  stat- 
ute, the  question  arises  whether  a  court  of  equity  has  the  power 
to  make  it  for  her.  At  common  law,  where  the  person  enti- 
'  tied  to  elect  was  insane  and  incapable  of  exercising  the  right. 
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a  conrt  of  equity  would  elect  for  him.  Says  Mr.  Jostioe 
Stoiy :  "  It  is  in  cases  of  wills  that  the  doctrine  respecting 
election  and  satisfaction  must  frequently,  though  not  exclu- 
sively, arise  in  practice,  and  is  acted  upon  and  enforced  by 
courts  of  equity."  The  learned  author  defines  "  election,"  as 
used  by  him,  ^'  to  be  an  obligation  imposed  upon  a  party  to 
dioose  between  two  inconsistent  or  alternative  rights  or 
claims,  in  cases  where  there  is  a  clear  intention  of  the  person 
from  whom  he  derives  one  that  he  should  not  enjoy  both. 
£very  case  of  election,  therefore,  presupposes  a  plurality  of 
gifts  or  rights,  with  an  intention,  express  or  implied,  of  the 
party  who  has  the  right  to  control  one  or  both,  that  one  should 
be  a  substitute  for  the  other.  The  pai*ty  who  is  to  take  has  a 
choice,  but  he  cannot  enjoy  the  benefits  of  both."  (2  Story's 
Eq.  Jur.  §  1076.) 

Independently  of  the  statute,  probably  no  one  would  ques- 
tion the  power  of  a  court  of  equity,  where  the  application  was 
in  time,  to  elect  for  an  insane  widow,  or  other  person  incapable 
from  want  of  capacity  of  personally  making  it.  Such  a  power 
has  often  been  exercised  by  courts  of  chancery  in  England  and 
in  this  country,  and  the  jurisdiction  is  well  established.  Does, 
then,  the  statute  which  requires  the  widow  to  elect,  limit  or 
abrogate  this  jurisdiction,  so  that  a  court  can  no  longer  exert  it 
on  behalf  of  an  insane  widow  t  We  perceivp  no  sufficient 
grounds  for  saying  that  it  does.  The  object  of  the  statute  is  to 
regulate  dower,  declare  when  and  under  what  circumstances  it 
shall  exist,  define  its  extent,  and  prescribe  the  manner  in  which 
it  may  be  barred.  True,  it  provides  that  when  the  widow  is 
put  to  an  election,  she  shall  be  deemed  to  have  elected  to  take 
the  jointure,  devise,  or  other  provision,  unless,  within  a  year 
from  the  death  of  her  husband,  she  file  a  notice  that  she  elects 
to  take  the  share  of  his  estate  which  the  law  gives  her.  But 
we  do  not  think  it  was  the  design  of  the  statute  to  abrogate 
the  jurisdiction  of  a  court  of  equity  in  a  proper  case.  Such  an 
inference  should  not  be  made  without  a  clear  expression  of 
such  legislative  intent.  Besides,  within  the  year,  the  executors 
invoked  the  jurisdiction  of  the  court  to  construe  the  will,  ask- 
ing directions  as  to  how  they  shall  execute  its  trusts,  and  that 
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the  qaestion  of  election  be  determined.  In  one  question  thej 
distinctly  ask  whether  the  widow,  being  insane,  is  pat  to  an 
election  ;  if  so,  how  and  by  whom  the  election  is  to  be  made. 
This  calls  upon  the  court  to  make  the  election  if  it  has  the 
power  to  do  so. 

The  question  as  to  the  right  of  a  court  of  equity  to  make  an 
election  for  an  insane  widow  has  been  considered  in  other 
States  where  a  similar  statute  exists.  In  Wright  y.  Wett  (2  Lea 
[Tenn.],  78)  it  was  decided  that  a  widow  who  had  not  disaented 
from  the  provisions  of  her  husband's  will  within  the  time  pre- 
scribed by  law,  because  of  her  insanity,  might  in  equity  assert 
her  rights  in  the  estate  as  though  she  had  dissented.  Judge 
Freeman  dissented  from  the  decision,  holding  that  she  was 
barred  by  the  statute.  But  the  discussion  in  both  opinions  is 
learned  and  able.  In  SmUher  ▼.  Smit/her^s  JSafr  (9  Bnsh  [Ky.], 
2S0)  the  coart  raled  that  the  widow  might  make  an  election  in 
a  mode  different  from  that  pointed  out  by  statute.  The  pro* 
oeeding  was  in  equity,  and  the  election  of  the  widow  was  post- 
poned until  the  condition  of  the  estate  was  ascertained.  In 
OMins  V.  Carman  (5  Md.  503)  no  renunciation  by  the  widow^ 
or  by  any  one  in  her  behalf,  was  made  or  attempted  to  be  made 
during  her  life,  but  the  provisions  of  the  will  for  her  benefit 
were  fully  complied  with  by  the  executor.  The  widow  was 
insane  at  the  death  of  her  husband,  and  continued  so  until  she 
died.  Shortly  after  her  death  letters  of  administration  on 
her  estate  were  granted  to  the  complainant,  who  promptly 
filed  a  renunciation  of  the  devises  and  bequests  made  for  the 
benefit  of  his  intestate.  He  then  filed  a  bill  to  obtain  a  de- 
cree declaring  his  renunciation  effectual  and  sufficient ;  or  if ^ 
for  any  cause,  it  should  be  deemed  informal  and  imperfect,  be 
prayed  that  he  might  be  considered  as  revoking  by  his  bill  the 
renunciation.  The  court  held  that  the  act  requiring  the  widow 
to  renounce  the  devises  and  bequests  in  the  will  within  six 
months  from  the  death  of  the  husband,  included  an  insane  per- 
son, and  that  her  administrator,  after  a  lapse  of  four  years, 
could  not  renounce  for  her,  she  having  enjoyed,  during  all  that 
time,  the  benefits  provided  for  her  by  the  wilL  Therefore  the 
court  decided  that  he  could  not  make  the  renunciation  or  claim 
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anything  beyond  what  was  given  his  intestate  in  the  will.  In 
the  opinion  the  court  nses  this  language :  ^'  In  saying  this,  we 
wish  to  be  understood  as  not  intimating  any  opinion  upon  the 
question  whether  a  court  of  equity  can  or  cannot  make  an  elec* 
tion  or  renunciation  for  an  insane  widow  during  her  life,  and 
in  proper  time.  The  case  does  not  call  for  a  decision  on  that 
point"  (5  Md.  527.)  Therefore,  in  view  of  these  authorities 
and  of  the  nature  of  the  case,  we  are  disposed  to  affirm  the 
right  of  the  court  to  elect  for  the  widow. 

But  upon  what  principles  must  the  court  proceed^  or  what 
considerations  should  be  regarded  in  making  that  election  t 
The  counsel  for  the  respondents  insist  that  the  principle  upon 
which  an  election  is  made  by  a  court  for  a  person  under  dis- 
ability, is  to  take  that  property  which  is  the  most  valuable. 
That  may  afford  a  just  and  proper  rule  upon  which  to  proceed 
in  most  cases.  But  we  think  it  would  not  be  wise  to  act  upon 
that  principle  in  the  case  before  us  for  these  reasons  :  Qov. 
Washburn,  at  the  time  of  his  death,  owned  large  properties  in 
the  States  of  Wisconsin,  Minnesota  and  Missouri.  Had  he 
died  intestate  it  is  said  his  widow  would  have  taken  $600,000 
or  $700,000  as  her  share  of  his  estate.  It  was  assumed  on  the 
aigument,  and  such  doubtless  is  the  fact,  that  the  executora 
have  set  aside  $5,000  a  year  to  be  expended  for  her  support.. 
If  this  amount  should  be  doubled  or  trebled,  it  is  plain  that  the 
Bums  expended  for  her  benefit  would  only  be  a  small  fraction 
of  the  share  she  would  take  by  law.  Mrs.  Washburn  was  sixty- 
two  years  of  age  when  this  bill  was  filed.  She  has  been  insane,, 
without  a  lucid  interval,  for  more  than  twenty-five  years.. 
There  is  no  ground  for  a  rational  hope  or  expectation  that  she 
will  ever  be  any  better.  Her  mind  has  rested  too  long  in  the 
deep  eclipse  to  justify  or  warrant  such  a  hope.  Medical  science 
and  skill  long  since  exhausted  their  resources  in  efforts  to  cure 
her.  Presumably  she  is  incurably  and  hopelessly  insane ;  and 
if  she  is  ever  restored  to  her  reason,  ever  again  clothed  and  in 
her  right  mind,  to  all  human  judgment  that  change  must  be 
broQght  about  by  an  agency  higher  than  that  of  man.  She 
can  have  no  conception  of  the  value  or  use  of  money.  If  "the 
wealth  of  Ormus  and  of  Ind  "  were  laid  at  her  feet  siie  would 
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not  distingaifih  it  from  the  dost*  She  cannot  nse  money ;  she 
<»iunot  manage  it ;  its  possession  wonld  be  (ft  no  earthly  bene- 
fit or  advantage  to  her.  Provision  is  made  in  the  will  for  all 
her  wants  and  necessities ;  for  medical  care  and  attendance ; 
for  all  other  care ;  in  short,  for  everything  which  will  promote 
her  comfort  and  physical  health.  Does  not  this  meet  the  de- 
mands of  every  equitable  requirement,  so  far  as  Mrs.  Wash- 
bum  is  concerned  t  Further,  cannot  the  court  pay  some  re- 
gard to  the  benevolent  intentions  of  the  testator  towards  his 
kindred  by  blood,  and  those  having  claims  on  his  bounty  ;  to 
bis  munificent  bequests  for  admirable  and  noble  public  chari- 
ties, such  as  establishing  a  public  library,  an  orphan  asylum  for 
young  and  destitute  orphans ;  to  the  fact  that  he  made  a  will 
in  and  by  which  he  disposed  of  his  entire  estate  in  a  manner 
which  seemed  to  him  just  and  right  i  Is  it  permissible  for  the 
court  to  consider  any  of  these  matters,  or  must  its  discretion 
and  judgment  be  limited  to  the  sole  inquiry,  which  property  is 
ihe  more  valuable  ?  It  is  evident  if  the  court  should  elect 
what  the  law  gives  the  widow  in  case  of  intestacy,  that  the  in- 
tentions of  the  testator  will,  in  a  measure,  be  defeated.  Such 
an  election  would  greatly  interfere  with  the  scheme  of  the  will. 
Defeatiog  a  will,  in  any  substantial  provision,  is  much  like 
breaking  it.  It  is  defeating  it  pro  tanto.  The  right  to  dispoee 
of  one^s  estate  in  accordance  with  his  own  vnshes  is  a  sacred 
right,  which  a  court  of  equity  will  not  disregard  or  destroy. 
The  late  chief* justice,  in  Dodge  v.  WiUiama  (46  Wis.  70),  says: 
^'  Every  one  should  have  the  same  power  to  dispose  by  will 
after  his  death,  in  accordance  with  his  own  wishes,  of  whaterer 
he  may  leave  behind  him  in  his  own  sole  right,  as  he  had  in 
life  to  dispose  of  it  by  contract  or  by  gift ;  and  it  is  as  much 
the  duty  of  courts  to  uphold  and  enforce  his  will  after  death, 
as  to  uphold  and  enforce  his  contracts  made  during  life." 
(46  Wis.  90,  91.) 

It  seem  to  us  these  considerations  are  entitled  to  some 
weight  in  making  the  election  in  this  case.  If  the  court  can 
regard  them,  if  it  has  any  discretion  in  the  matter,  they  should 
exert  their  due  influence  on  our  judgment.  But  if  the  court 
must  elect  for  the  widow  the  more  valuable  interest,  wittiout 


VAH  STEENWYCK  ▼.  WASHBURN.  84& 

leferenoe  to  any  other  consideration,  then  it  really  will  ezer* 
cifie  DO  discretion.  Bat  we  think  it  is  the  dear  duty  of  the 
court  to  exercise  a  sonnd  discretion  in  the  matter — ^to  consider 
STeiything  having  a  legitimate  bearing  on  the  election  to  be 
made.  Consequently,  acting  upon  that  principle,  the  court,  in 
view  of  Mrs.  Washburn's  insane  condition,  in  view  of  the  lib- 
eral and  ample  provision  made  for  her  benefit  in  the  will,  and 
in  consideration  of  all  the  facts,  does  not  elect  for  her  that  pro* 
vision  as  being  on  the  whole  the  best  and  most  advantageous 
for  her  interest  and  welfare. 

But  it  is  said  the  heirs  of  Mrs.  Washburn  are  entitled  to 
recognition  upon  the  question  of  election.  An  examination 
of  the  will  shows  that  the  testator  has  made  a  most  bounti« 
fal  provision  for  his  two  daughters.  It  is  said  they  will 
receive  under  the  will  about  half  a  million  dollars  apiece* 
They  have,  therefore,  no  ground  to  complain ;  indeed,  they 
do  not  complain  of  anything  in  the  will.  It  is  but  fair  to  as- 
some  from  the  record  that  it  is  not  their  wish  that  any  dis- 
position which  their  kind  and  affectionate  father  saw  fit  to 
make  of  his  property  should  fail  or  not  have  full  effect  given 
to  it 

These  remarks  sufficiently  indicate  our  views  on  most  of 
the  points  upon  which  directions  were  asked  by  the  executors. 
Of  course,  the  personal  property  will  be  governed  by  the  law 
of  the  domicile,  so  that  the  election  which  has  been  made  will 
dispose  of  all  questions  relating  to  the  personal  estate  and  th^ 
real  estate  situated  in  this  State.  How  this  election  may  or 
should  affect  the  rights  of  the  widow  in  real  property  in  other 
States,  is  a  point  upon  which  we  decline  to  express  an  opinion, 
although  the  executors  ask  us  to  decide  the  question  here. 
Bat  it  seems  to  us  that  the  decision  of  that  question  may 
properly  be  left  to  the  tribunals  of  the  State  where  such  real 
estate  is  situated.  There  can  be  no  doubt  of  the  correctness  of 
the  proposition  that  the  court  of  the  domicile,  the  one  which 
has  jurisdiction  of  the  person  and  estate  of  the  insane  widow^ 
is  the  one  to  make  an  election  for  her.  The  court  of  this  State 
placed  the  widow  under  guardianship  and  appointed  a  guardian 
of  her  person  and  estate.    This  court  has  made  an  election  for 
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her,  but  how  far  sach  election  will  affect  her  rights  in  real  es- 
tate Bitnatad  in  another  State,  may  be  a  grave  qaestion.  This 
observation,  however,  may  be  made :  It  is  generally  agreed  by 
writers  on  the  subject,  and  the  rule  has  frequently  been  acted 
on  by  the  courts,  that  the  interpretation  and  construction  of 
the  will  belongs  to  the  tribunal  of  the  domicile  of  the  testator. 
Mr.  Justice  Story,  in  his  work  on  the  Conflict  of  Laws,  so  states 
the  doctrine  (§  491),  as  does  Judge  Redfield  (1  Bedf.  on  Wills, 
396),  and  other  authorities  cited  by  these  learned  writers,  in 
notes  to  their  texts.  It  is  also  true  that  the  administration  in 
the  State  of  the  domicile  is  deemed  the  principal  or  primarj 
administration — the  one  which  can  make  the  final  decree  for 
the  settlement  and  distribution  of  the  estate.  If  administra- 
tion is  granted  in  another  State,  it  is  treated  as  in  its  nature 
ancillary  merely,  and  is  generally  held  subordinate  to  the 
principal  administration.  (See  Story^s  Gonfl.  Laws,  §  518 ; 
Price  V.  Maoe,  47  Wis.  28 ;  Parsons  v.  Lyman^  30  N.  Y.  103.) 
So,  where  assets  remain  in  the  hands  of  the  ancillary  admin- 
istrator after  the  satisfaction  of  all  debts  in  his  jurisdiction^ 
they  are  usually  ordered  to  be  sent  to  the  principal  administra- 
tor for  distribution.  But  real  estate  is  governed  by  the  Um 
lociy  and  questions  in  respect  to  it  properly  belong  to  the  juris- 
diction where  it  is  situated.  There  may  be  exceptions  to  this 
rule,  as  the  counsel  for  the  executors  claim.  But  suflBce  it  to 
say,  we  shall  not  attempt  to  define  the  rights  of  Mrs.  Wash- 
burn in  real  estate  in  other  States. 

It  appears  that  there  is  a  statute  in  Minnesota  which  pro- 
vides that  the  surviving  wife  shall  be  entitled  to,  and  shall 
hold  in  fee  simple,  an  equal  undivided  one-third  of  all  lands  of 
which  her  deceased  husband  was  at  any  time  during  coverture 
seized  or  possessed,  free  from  any  testamentary  or  other  dispo- 
sition thereof  to  which  she  shall  not  have  assented  in  writing, 
but  subject  in  its  just  proportion  to  the  payment  of  debts  of 
the  deceased.  The  respondents^  counsel  claim  that  under  this 
statute  the  widow  took,  eo  instanti  on  the  testator's  death, 
an  undivided  one-third  in  fee  simple,  and  that  this  interest 
in  such  real  estate  she  now  holds,  both  by  descent  and  by 
the  decree  of  the  Hennepin  county  Probate  Court.    It  does, 
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iDdeedy  appear  in  the  case,  that  tlie  Probate  Court  of  that 
coniitj  made  sach  a  decree,  from  which  an  appeal  was  taken, 
and  which  is  now  pending  in  the  Appellate  Court.  But  the 
coustmction  of  this  statute,  as  well  as  the  question  as  to  what 
effect  must  be  given  the  election  for  the  widow  made  by  the 
Probate  Court,  we  shall  leave  for  the  decision  of  the  Supreme 
Court  of  Minnesota.  It  may  safely  be  assumed  that  that 
able  and  enlightened  tribunal  will  correctly  expound  the  stat- 
ute in  question,  and  define  the  rights  of  Mrs.  Washburn 
under  it  and  under  the  decree  of  the  Probate  Court.  No 
doubt  it  will  give  to  the  decision  of  this  court  in  placing  a 
construction  upon  this  will  of  Gov.  Washburn,  and  in  mak- 
ing an  election  for  the  widow,  all  the  consideration  and 
credit  to  which  it  may  be  entitled,  whether  upon  principles 
of  comity  or  under  the  law  of  Congress.  There  we  leave  the 
matter. 

In  closing  this  opinion  we  must  express  our  admiration  at 
the  eminent  ability  and  great  research  displayed  by  counsel  on 
both  sides  in  the  argument  of  the  cause. 

It  follows,  from  the  views  expressed,  that  the  judgment 
of  the  Circuit  Court  in  construing  the  provision  made  in  the 
will  for  the  support  of  the  widow,  as  well  as  in  the  directions 
to  the  executors  in  regard  to  the  executions  of  their  trusts,  is 
erroneous.  The  judgment  is«  therefore,  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a  judgment  in  ac- 
cordance with  this  opinion.  It  is  also  ordered  that  the  tax- 
able costs  and  disbursements  on  both  sides  be  paid  out  of  the 
estate. 

Ltok,  J.  I  fully  concur  in  the  decision  of  the  court  on  all 
the  questions  determined  by  it,  leading  to  and  including  the 
proposition  that  the  court  must  make  the  election  whether 
Mrs.  Washburn  shall  take  under  the  will  of  her  late  husband, 
or  whether  the  provision  made  for  her  therein  be  waived  in 
her  behalf,  and  she  be  left  to  take  the  interest  in  his  estate 
given  by  the  statute  in  such  cases.  I  also  agree  that  all  the 
probabilities  are  that  Mrs.  Washburn  will  never  recover  her 
reason ;  and  further,  that  the  provisions  of  the  will  are  amply 


852  AMEBICAS  PROBATE  REPORTS. 

sufficient  to  Biipplj  all  of  her  wants,  and  to  Becnre  for  her  the 
best  care  and  attention  during  the  remainder  of  her  life.  Yet 
I  am  unable  to  concur  with  my  brethren  in  the  election  made 
by  them  that  Mrs.  Washburn  take  under  the  will  instead  of 
the  statute.  I  think  the  court  should  make  that  election  for 
her  which  she,  were  she  sane  and  capable  of  exercising  reason- 
able judgment,  would  make  for  herself.  I  cannot  doubt,  in 
that  event,  she  would  elect  to  waive  the  provisions  made  for 
her  in  the  will,  and  take  the  interest  in  her  late  husband^s  es- 
tate which  the  statute  in  such  case  would  give  her. 

I  must,  therefore,  dissent  from  the  judgment  of  the  court, 
which  elects  for  her  that  she  take  under  the  will. 


SlOHASDSOK  VS.  BlOHABDSON. 

[75  Maine,  670.] 

Tenant  for  life. — Extra  dividends. 

AU  money  dividends,  including  extra  diyidends  or  bonuBes  payable  in  cash  from 
the  earnings  of  the  corporation,  belong  to  the  tenant  for  life  of  the  stock. 

Action  for  a  construction  of  a  will. 
W.  L.  Putnomij  for  executor. 

cT".  c6  E,  M.  Band,  Enoch  Knight  and  H.  R.  Virgin^  for 
T.  H.  Bichardson  and  others. 

Peters,  0.  J.  This  case  presents  the  following  facts :  Is- 
rael Bichardson  died  in  March,  1867,  leaving  a  will  which  con- 
tains these  provisions :  ''  I  give  and  bequeath  to  Hannah  Bich- 
ardson, wife  of  Thomas  H.  Bichardson,  of  Norway,  in  the 
State  of  Maine,  during  her  natural  life,  the  income  or  dividends 
from  my  stock  or  shares  in  the  Portland  Gas  Light  Company ; 
,  and  after  the  decease  of  said  Hannah,  I  give  and  bequeath  said 
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income  or  dividends,  during  his  natural  life,  to  said  Thomas  H. 
Bichardson  ;  and  from  and  after  the  decease  of  the  said  Hannah 
and  of  said  Thomas  H.  I  give  and  bequeath  said  income  or  divi- 
dends to  the  children  of  said  Thomas  H.  and  Hannah,  to  be  paid 
to  them  until  all  of  said  children  shall  arrive  at  the  age  of  twen- 
ty-one years ; "  the  stock  then  to  be  divided  among  the  children 
and  their  legal  represen  tati ves.  In  December,  1 879,  Thomas  was 
divorced  from  his  wife  Hannah,  for  desertion  and  other  causes. 
She  was  afterwards  married  to  Oscar  A.  Harris.  Several  chil- 
dren of  Thomas  and  Hannah  are  now  living.  All  interested 
parties  are  before  the  court  by  a  bill  in  equity. 

On  May  1,  1882,  the  Gas  Light  Company  passed  the  fol- 
lowing vote:  "Voted,,  that,  in  compliance  with  the  urgent 
request  of  the  city  government,  a  special  dividend  be  made 
of  the  renewal  fund  of  this  company,  amounting  to  twenty- 
five  dollars  on  each  share,  and  that  the  same  be  payable,  on 
and  after  July  2,  to  stockholders  of  this  date."  The  testator 
at  his  death  owned  286  shares,  of  the  par  value  of  950  per 
share.  We  were  informed  at  the  argument  that,  since  this 
bill  was  instituted,  another  dividend  of  an  equal  amount  with 
the  foregoing  has  been  declared  by  the  company. 

Two  questions  of  law  are  raised  upon  the  foregoing  facts. 
One  is  this :  Is  Hannah  (Richardson)  Harris  deprived  of  the 
income  of  the  shares  because  she  is  no  longer  Thomas  H.  Rich- 
ardson's wife?  Clearly  not.  The  bequest  to  her  is  dependent 
upon  no  condition  but  her  duration  of  life.  The  life-estate  is 
given  in  absolute  and  unequivocal  terms.  Naming  her  as  the 
wife  of  Thomas  H.  Richardson  was  only  to  make  clearer  what 
Hannah  Richardson  was  intended  by  the  will.  Nor  is  there 
a  scintilla  of  expression  from  which  the  idea  of  trusteeship  can 
be  deduced — nothing  to  show  that  it  was  a  legacy  to  her  for 
the  benefit  of  others,  either  husband  or  children.  In  the  best 
view  of  family  exigencies  presented  to  the  mind  of  the  tes- 
tator when  his  wiU  was  signed,  he  decided  to  bestow  this 
bounty  upon  the  person  who  at  that  time  was  Thomas  H. 
Richardson's  wife — upon  Hannah  Richardson. 

In  behalf   of   the  children   of   Thomas   H.   and  Hannah 
Richardson,  the  heirs  apparent,  these  positions  are  contended 
Vol.  IV.— 23 
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for  by  their  counsel :  That  dividends,  declared  by  coiT)ora- 
tions  upon  their  stocks,  payable  in  stock,  belong  to  the  capi- 
tal or  corpas;  that  ordinary  and  nsnal  money  dividends  go 
to  the  income  and  belong  to  the  life-tenant ;  that  extraordin- 
ary and  nnnsual  money  dividends  go  to  capital;  or,  at  least, 
that  such  a  dividend  as  the  one  in  question  goes  that  way  ;  that 
the  present  dividend  is  peculiar,  special  and  extraordinary ;  and 
that  it  is  of  the  nature  of  and  equivalent  to  a  stock  dividend. 
These  propositions  have  been  ably  argued  by  the  counsel  for 
the  heirs. 

The  decided  preponderance  of  authority  probably  concedes 
the  point  that  dividends  of  stock  go  to  the  capital,  under  all 
ordinary  circumstances.  But  we  are  well  convinced  that  the 
general  rule,  deducible  from  the  latest  and  wisest  decisions,  de- 
clares all  money  dividends  to  be  profits  and  income,  belonging 
to  the  tenant  for  life,  including  not  only  the  usual  annual  divi- 
dend, but  all  extra  dividends  or  bonuses  payable  in  cash  from 
the  earnings  of  the  company.  We  are  satisfied  that  this  can  be 
the  only  safe,  sound,  just  and  practicable  rule,  and  that  any  at- 
tempt to  engraft  refined  and  nice  distinctions  upon  such  rule 
will  be  productive  of  much  more  evil  than  any  good  that  can 
come  from  it. 

And  we  would  entirely  reject  the  qualification  of  the  rule 
admitted  in  some  instances  by  some  courts,  that  the  life-tenant 
is  not  entitled  to  so  much  of  the  dividend  as  was  earned  in  the 
life-time  of  the  testator.  Too  much  difiiculty  and  uncertainty 
would  attend  the  practical  operation  of  such  a  test.  Kor  do  we 
appreciate  any  particular  legal  or  moral  merit  in  it.  We  think 
the  true  rule  to  be,  that,  when  a  dividend  upon  its  stock  is  de- 
clared by  a  corporation,  it  belongs  to  the  person  holding  the 
stock  at  the  time  of  the  declaration,  whether  the  holder  be  a 
life-tenant  or  remainder-man.  without  regard  to  the  source  from 
which  or  the  time  daring  which  the  profits  and  earnings  di- 
vided were  acquired  by  the  company.  {Goodtoin  v.  Hardy ^  57 
Me.  143.  See  Jertnain  v.  Lake  Shore  and  Mich.  Sou.  li.  H. 
Co.  91  N.  Y.  483,  and  numerous  cases  in  the  opinion  and  argu- 
ments.) We  speak  of  a  dividend  of  profits  and  earnings 
merely.     It  has  been  held  that,  when  a  corporation  dissolves 
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and  winds  up  its  affairs,  and  makes  to  its  stockholders  a  divi- 
dend in  cash,  arising  from  all  its  assets,  consisting  in  part  of  un- 
divided earnings,  the  entire  amount  divided  would  be  capital 
and  not  income.    {Oiffard  v.  Thompson^  115  Mass.  478.) 

Shonld  it  be  admitted  that  a  dividend  in  stock  would  be 
r^arded  as  capital,  we  do  not  perceive  that  the  position  of 
the  heirs  would  be  materially  strengthened  by  the  admission. 
In  the  case  of  a  stock  dividend,  the  earnings  going  to  create 
the  dividend  belong  to  the  stock — are  a  part  of  the  capital — are 
strictly  not  detached  from  the  capital,  and,  when  thus  divided, 
continue  to  be  capital,  in  a  new  and  more  definite  form.  All 
undivided  profits  pass  npon  every  sale  or  bequest  of  the  stock 
or  shares,  as  a  mere  incident  or  accessory  thereto.  Stockholders 
have  individually  no  control  or  power  over  undivided  profits — 
cannot  transfer  or  dispose  of  them  or  any  part  of  them,  un- 
til a  dividend  be  declared  by  a  vote  of  the  corporation.  In 
most  instances  profits  may  be  as  valuable  to  the  capital,  in 
the  form  of  funds  on  hand,  as  in  the  form  of  additional  stock. 
In  the  case  before  us,  the  dividend  is  payable,  not  in  new  capi- 
tal, not  in  stock,  but  in  money  payable  on  a  certain  day.  The 
object  of  this  vote,  evidently,  was,  not  to  make  more  stock,  but 
to  relieve  the  stock  of  the  incubus  of  so  great  an  amount  of 
funds  on  hand.  The  presumption  is,  that  the  surplus  funds 
were  in  excess  of  the  business  needs  of  the  company.  We  do 
not  recognize  in  this  dividend  anything  like  a  dividend  of 
stock. 

It  is  argued,  that  the  dividend  virtually  comes  from  capi- 
tal, because  taken  from  assets  designated  by  the  company  as  a 
'^  renewal  fund."  But  the  directors  are  the  best  judges  of  the 
expediency  of  using  the  fund.  They  best  know  whether  it  is 
needed  or  not  for  such  purpose.  The  vote  is  their  decision 
that  it  is  not  needed  by  the  company,  and  that  it  should  be  dis- 
tributed to  the  shareholders.  If  they  can,  by  their  vote,  deter- 
mine when  earnings  shall  be  turned  into  stock,  they  surely  can 
decide  when  the  dividend  may  be  money.  Although  the  divi- 
dend amounts  to  fifty  per  cent,  on  the  capital  shares,  our  opin- 
ion is  that  it,  and  all  dividends  made,  or  to  be  made,  like 
it,  must  be  paid  to  the  life-tenant.    If  in  this  she  is  fortunate 
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to-day,  she  may  have  been  exceedingly  less  bo  in  the  past,  and 
no  one  can  anticipate  what  may  come  of  the  morrow.  The  de- 
claration of  this  dividend  is  a  confession  by  the  company,  that 
her  previous  annual  income  has,  from  the  caution  of  its  oflS- 
cers,  been  too  small,  and  is  now  made  up  to  her.  The  present 
atones  for  the  past. 

An  examination  of  the  following  authorities,  a  few  of  many 
that  might  be  cited,  and  of  the  cases  referred  to  in  them,  will 
clearly  show  the  present  drift  of  judicial  and  professional  opin- 
ion upon  the  questions  discussed  by  us ;  and  will  show  that,  by 
the  great  bulk  of  modem  cases,  since  the  law  upon  the  subject- 
matter  has  emerged  from  the  fluctuations  of  its  evolutionary 
period,  our  views  as  expressed  in  this  discussion  are  thoroughly 
sustained.  (Bouv.  Law  Die.  [15th  ed.]  "Dividends;"  18  Alb. 
Law  Jour.  264 ;  21  Am.  Law  Reg.  381 ;  Prt^  v.  Anderson^  15 
Sim.  473 ;  Bates  v.  Mackimley,  31  Beav.  280 ;  Barton's  Trust, 
L.  R.  5  Eq.  238 ;  Cogswell  v.  CogsweU,  6  Edw.  Ch.  231 ;  lord 
V.  Brooks,  52  N.  H.  72 ;  Mos^  Appeal,  83  Penn.  St.  264 ;  s.  c, 
24  Am.  Rep.  169,  note ;  MUiot  v.  Paine,  99  Mass.  101 ;  Read 
V.  Head,  6  Allen,  174;  Rand  v.  HubbeU,  115  Mass.  461 ;  also 
cases  supra.) 

We  think  it  reasonable  that  the  fund  arising  from  the  divi- 
dend contribute  toward  the  costs  and  expenses  of  the  litigation. 
By  this  proceeding  it  ascertains  its  true  owner.  Before  this 
the  ownership  was  questionable. 

Decree  accordingly. 

Danforth,  Virgin,  Libbet  and  Symonds,  JJ.,  concurred. 


See  Yinton^B  Appeal,  3  Am.  Prob.  R.  281;  Hemenway  v.  Hemenway, 
lb.  429,  and  cases  in  note  on  page  486 ;  Riddle's  Appeal,  lb.  442;  Brinley 
v.  Qrou,  supra,  p.  324. 
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Dodge's  Appeal. 

[106  FeiukBylTama  State,  216.] 

Widow  not  "  hbik  "  of  husband. 

A  ^dow  cannot  take  under  a  devise  to  her  hiuband's  "  heira." 
AcoouNTiNO  of  trustees  under  a  will. 
Oeorge  JvmJcin^  for  appellants. 
Caraorij  Redding  and  Jones^  for  appellee. 

Stesbstt,  J.  This  contention  hinges  on  the  construction  of 
the  hereinafter  quoted  clause  in  the  will  of  Mrs.  Letitia  G. 
Byan,  who  died,  leaving  her  husband,  a  son  and  two  daughters 
snrviving  her.  The  testatrix  devised  certain  real  estate  to  her 
brother,  Samuel  White,  in  trust  to  permit  her  husband  to  oc- 
cupy or  rent  the  same,  "  and  to  receive,  take,  hold  and  enjoy 
the  rents,  issues,  profits  and  income  thereof  to  his  own  use  ab* 
solutely,'*  during  life ;  and,  after  his  decease,  **  one- third  of  the 
aforesaid  rents,  issues,  profits  and  income  to  be  paid  to  Caroline 
£.  Dodge,  one-third  to  be  paid  to  Sarah  Virginia  Blake,  and  the 
remaining  third  to  be  paid  to  Edward  W.  Ryan,  for  the  term 
of  their  natural  lives,  respectively,  and  from  and  after  their  de- 
cease to  vest  absolutely  in  their  heirs  forever." 

The  passive  trust  in  favor  of  testatrix's  husband  having  ttr- 
minated  at  his  decease,  the  active  trust  for  the  benefit  oi  her 
son  and  daughters  commenced  and  continued  until  the  death  of 
her  son,  Edward  W.  Ryan,  who  died  in  January,  1883,  intestate 
and  without  issue,  leaving  a  wife,  Amelia  Ryan,  the  appellee, 
surviving  him.  Letters  of  administration  on  his  estate  were 
granted  to  her  in  the  State  of  Oregon,  and,  as  such  administra- 
trix, she  received  the  arrears  of  income  due  her  husband  up  to 
the  date  of  his  decease.  She  then  claimed,  as  his  heir,  under 
the  clause  of  the  will  above  quoted,  one-third  of  the  income 
since  accrued,  and,  from  the  decree  in  her  favor,  this  appeal  was 
taken  by  her  sisters-in-law. 
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The  devise  to  the  trustee  was  coupled  with  a  qualified  power 
of  sale,  which  was  never  executed ;  but  the  laud  devised  wa& 
sold  ou  a  mortgage,  the  lien  of  which  antedated  tho  title  of 
testatrix.  After  payment  of  the  mortgage  debt  out  of  the  pro- 
ceeds of  sale,  the  residue  was  paid  to  the  trustee,  and  thus  be- 
came t]^e  corpus  of  the  trust  from  which  the  income  for  distri- 
bution was  realized.  In  view  of  the  facts,  it  cannot  be  doubt- 
ed that  the  fund  represents  real  estate,  and  hence  it  must  be 
distributed  accordingly. 

The  question  thus  presented  by  the  record  is,  whether,  un- 
der Mrs.  Eyan's  will,  the  portion  in  which  her  son  Edward  had 
a  beneficial  interest,  during  life,  now  goes  to  his  widow  or  to 
his  sisters.  In  other  words,  is  the  widow  the  "  heir  "  of  her 
husband,  or  are  the  appellants  his  '^  heirs,"  according  to  the 
true  intent  and  meaning  of  the  will  ?  If  the  fund  for  distri- 
bution were  personalty  the  widow  would  perhaps  be  entitled  to 
participate  therein ;  but  inasmuch  as  it  bears  the  impress  of 
realty,  the  one-third  in  which  Edward  had  an  equitable  life- 
interest  was  given  by  his  mother's  will  to  his  "  heirs  forever." 
In  the  devise  over  of  the  remainder  in  fee,  to  take  effect  imme- 
diately upon  the  expiration  of  the  equitable  life-interests  re- 
spectively, the  testatrix  used  the  technical  word  "  heirs,"  which, 
in  a  will,  is  to  be  understood  in  its  legal  or  technical,  and  not  in 
its  popular  sense,  unless  the  contrary  intent  is  so  plainly  appar- 
ent that  it  cannot  be  misunderstood.  (Portei^B  Ajppealj  9 
Wright,  201 ;  Ehy's  Appeal,  14  Id.  311 ;  Tillman  v.  Davis  et 
al,  95  N.  Y.  17.)  No  such  intent  is  even  suggested  by  the 
phraseology  of  the  will  in  this  case.  There  is  nothing  in  the 
language  of  the  testatrix  to  warrant  the  belief  that  she  intend- 
ed to  use  the  word  "  heirs  "  in  any  other  than  its  well  settled 
legal  signification,  meaning  those  who,  upon  Edward's  decease 
intestate,  would  take  immediately  from  him  an  heritable  estate. 
The  heirs  of  a  decedent  are  those  of  his  kindred  upon  whom 
the  law,  immediately  upon  his  decease,  casts  the  estate  in  real 
property,  and  the  estate,  so  descending  to  the  heir,  is  called  the 
inheritance.  (2  Minor's  Inst.  452 ;  2  Bl.  Com.  201.)  It  is  con- 
ceded that  at  common  law  neither  the  husband  nor  the  wife 
could  be  heir  to  the  other ;  and,  while  our  Intestate  Act  ha& 
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made  some  changes  in  the  interest  to  which  a  widow  is  enti- 
tled in  the  estate  of  her  deceased  husband,  she  is  not  in  any 
proper  sense  of  the  word  recognized  as  his  heir,  except,  per- 
haps, in  the  case  of  his  dying  without "  known  heirs  or  kindred 
competent "  to  take,  in  which  event  alone  an  estate  of  inherit- 
ance is  vested  in  the  widow  under  the  tenth  section  of  the  Act. 
In  all  other  contingencies  her  interest  in  her  husband's  estate  is 
Qnlike  that  of  an  heir.  While  she  acquires  an  interest  or  estate 
in  the  land,  and  not  a  mere  lien  thereon,  that  interest  is  of  a 
special  and  peculiar  nature,  essentiallj  different  from  the  estate 
of  inheritance  which  the  law  casts  upon  the  heir. 

For  reasons  thus  briefly  suggested,  we  think  the  conclusions 
of  the  learned  president  of  the  Orphans'  Court,  sitting  as  au- 
diting judge,  are  correct :  that  under  his  mother's  will,  Edward 
W.  Kyan  had  merely  an  equitable  life-interest,  and  immediately 
upon  his  decease  the  remainder  in  fee  passed  absolutely  to  his 
"  heirs,"  who,  according  to  the  true  intent  and  meaning  of  the 
will,  are  his  two  surviving  sisters. 

The  decree  of  the  Orphans'  Court  is  reversed  at  the  costs  of 
the  appellee ;  and  it  is  now  considered  and  adjudged  that  the 
decree  of  the  auditing  judge  be  afSrmed. 


See  lying'  Appeal,  iupra^  p.  170. 
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Gat  vs.  Gay. 

[60  Iowa,  416.] 

KevOOATTON  by  OANOELOrO   SIGNATURE. 

Drawing  acrolU  through  a  signature  to  a  will  is  not  a  reyocation  under  a  statute 
requiring  that  the  will  be  destroyed  or  canceled  in  the  presence  of  witnesses  in 
the  same  manner  as  the  making  of  a  new  will 

PROGEEDma  to  set  aside  the  probate  of  a  will. 

Bais  <b  Couch  and  Nichols  dk  Bumham^  for  appellant. 

Huibardy  Cla/rke  cfe  Dawley^  for  appellee. 

Day,  J.  Harvey  D.  Gay  died  in  July,  1878.  Some  time 
after  his  death,  his  widow,  Virginia  Gay,  discovered  a  package 
of  papers  in  the  secretary  in  the  back  parlor.  Soon  thereafter 
she  gave  the  papers  to  Mr.  Hawkins,  the  administrator  of  the 
estate.  About  the  last  of  August,  1880,  the  administrator,  in 
looking  over  these  papers,  which  consisted  chiefly  of  canceled 
mortgages,  found  the  paper  in  question,  purporting  to  be  the 
last  will  of  Harvey  D.  Gay.  When  found,  two  scrolls  were 
drawn  with  a  pen  lengthwise  along  the  signature,  but  not  in 
such  manner  as  to  obliterate  it  or  render  it  illegible.  The  will 
was  then  filed  in  the  oflSce  of  the  derk  of  the  Circuit  Court 
for  the  purpose  of  probating  it.  Some  time  thereafter  the 
deputy  clerk,  in  unfolding  the  will,  tore  the  right  hand  margin 
to  the  depth  of  one-eighth  or  one-fourth  of  an  inch.  This  tear 
communicated  with  and  opened  a  cut  just  over  the  signature, 
about  two  or  three  inches  in  length.  When  this  cut  was  made 
does  not  satisfactorily  appear,  but  the  evidence  shows  that  it 
was  not  made  entirely  through  the  paper,  and  that  it  was  not 
visible  until  it  was  opened  by  the  deputy  clerk. 

The  determination  of  the  question  involved  will  be  greatly 
facilitated  by  considering  the  state  of  the  law  upon  the  sub- 
ject prior  to  the  adoption  of  the  statute  under  which  the  ques- 
tion arises.  By  the  6th  section  of  the  Statute  of  Frauds  (£9 
Oar.  II,  ch.  8)  it  is  provided  that  the  revocation  of  a  will  by 
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injury  to  the  instrument  itself  can  be  effected  only  "  by  burning, 
canceling,  tearing  or  obliterating  the  same  by  the  testator  him- 
self, or  in  his  presence,  and  by  his  direction  and  consent."  Un- 
der this  statute  it  was  held  that  to  constitute  a  revocation  of  a 
will  by  burning,  there  must,  at  least,  be  a  burning  of  a  part  of 
the  paper  on  which  the  will  is  (Doe  c&  Reed  v.  Harris^  8  Ad.  & 
E.  1),  and  that  a  very  slight  act  of  tearing  and  burning  is  suflS- 
cient  to  effect  a  revocation,  if  done  with  such  intention  {^Btbl  dk 
Mole  V.  Thomas^  2  W.  Bl.  1043) ;  that  when  a  pencil  instead  of 
a  pen  is  used  for  cancellation,  the  revocation  is  not  necessarily 
ineffectual,  and  it  may  be  shown  that  it  was  intended  to  be 
final  {Mence  v.  Mence^  18  Ves.  348;  Frances  v.  OroveVy  5 
Hare,  39),  and  that,  in  order  to  constitute  a  revocation  by  oblit- 
eration, it  is  not  essential  that  every  word  shall  be  obliterated, 
the  revocation  being  complete  if  enough  of  the  material  part 
be  expunged  to  show  an  intention  that  the  devise  shall  not 
stand,  as  where  the  testator  draws  his  pen  across  the  devisee's 
name.  {Mence  v.  Mence,  18  Ves.  350 ;  1  Jarman  on  Wills, 
129-135.)  The  act  (1  Vict.  ch.  26)  provides  that  the  revocation 
of  a  will  by  injury  to  the  instrument  itself,  shall  be  only  "  by 
the  burning,  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  person  in  his  presence,  and  by  his  direc- 
tion, with  the  intention  of  revoking  the  same."  This  statute, 
it  is  to  be  observed,  omits  the  words  canceling  or  obliterating^ 
found  in  the  Statute  of  Frauds,  and  substitutes  therefor  the 
words  otherwise  destroying.  Under  this  statute  it  has  been 
held  that  the  words  "  otherwise  destroying  "  are  to  be  taken  to 
mean  a  destruction  ejtcsdem  generate  with  the  modes  before  men- 
tioned, that  is,  destruction,  in  the  proper  sense  of  the  word,  of 
the  substance  or  contents  of  the  will,  or,  at  least,  complete  ef- 
facement  of  the  writing,  as  by  pasting  over  it  a  blank  paper  {He 
Sorsford,  L.  E.  8  P.  cfe  D.  211);  and  not  a  destroying  in  a 
secondary  sense,  as  by  canceling  or  incomplete  obliteration  {Ste- 
phens  V.  Taprell,  2  Curt.  458  ;  Ilohhs  v.  Knight,  1  Curt.  779) ; 
that  cancellation  and  obliteration,  unless  they  prevent  the 
words,  as  originally  written,  from  being  apparent  by  looking  at 
the  will  itself,  are  plainly  excluded  by  the  statute  {lie  Dyer,  5 
Jar.  1016  ;  Re  Fary,  15  Jur.  1114),  and  that  glasses  may  be 
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used  for  discovering  what  the  words  obliterated  originallj  were. 
(1  Jarman  on  Wills,  142,  and  cases  cited.)  Chapter  162  of  the 
Revised  Statute  of  the  Territory  of  Iowa,  section  9,  respecting 
the  revocation  of  a  will  by  injury  to  the  instrument  itself,  pro- 
vides that  "  no  will,  nor  any  part  thereof,  shall  be  revoked  un- 
less by  burning,  tearing,  canceling  or  obliterating  the  same,  with 
the  intention  of  revoking  it,  by  the  testator  himself,  or  by  some 
person  in  his  presence,  and  by  his  direction."  This,  it  will  be 
observed,  is  identical  with  the  statute.  (29  Car.  II,  ch.  8.)  la 
the  Code  of  1851,  the  provisions  of  our  present  statute  were 
adopted,  as  follows  :  ^'  Section  1288.  Wills  can  be  revoked,  in 
whole  or  in  part,  only  by  being  canceled  or  destroyed  by  the 
act  or  direction  of  the  testator,  with  the  intention  of  so  revok- 
ing them,  or  by  the  execution  of  subsequent  wills.  Section 
1289.  "When  done  by  cancellation,  the  revocation  must  be  wit- 
nessed in  the  same  manner  as  the  making  of  a  new  will."  (He- 
vision  §§  2320,  2321 ;  Code  of  1873,  §§  2329  and  2330.) 

When  a  statute  provides  the  manner  in  which  a  will  may  be 
revoked,  that  manner  must  be  pursued.  (  Wright  v.  Wright^  5 
Ind.  891 ;  Runkle  v.  Oatea^  11  Ind.  96  ;  Blanchard  v.  Blan- 
chwrdy  32  Vt.  62 ;  Ocdns  v.  Gains,  2  A.  K.  Marshall,  190 ; 
Clingcm  v.  Mitcheltree,  2  Pa.  St,  25 ;  Doe  cfe  Reed  v.  Harris,  6 
Ad.  &  Ellis,  209.)  Our  statute  provides  that  a  will  may  be  re- 
voked, in  whole  or  in  part :  First.  By  being  destroyed.  Sec- 
ond. By  being  canceled,  the  cancellation  being  witnessed  in  the 
same  manner  as  the  making  of  a  new  will.  If  the  scroll  drawn 
over  the  name  of  the  testator  had  entirely  obliterated  the  signa- 
ture, this  might  have  worked  a  destruction  of  the  will,  upon 
thiB  ground  that  it  had  destroyed  that  without  which  the  will 
could  not  exist.  (See  Ilcbhs  v.  Knight,  1  Cnrt.  Ecc.  Rep.  768 ; 
Price  V.  PoweU,  3  H.  &  N.  341 ;  The  Goods  of  Harris,  3  Sw. 
&  Tr.  485  ;  Goods  of  Gullan,  1  Sw.  &  Tr.  23 ;  Goods  of  Ode- 
mam,,  2  Sw.  &  Tr.  314.)  In  this  case,  however,  the  scrolls 
drawn  across  the  signature  of  the  testator  do  not  obliterate  it, 
nor  render  it  illegible.  They  do  not,  therefore,  constitute  a  de- 
struction of  the  will.  (See  Re  Dyer,  5  Jur.  1016 ;  Re  Fary, 
15  Jur.  1114;  Re  Brewster,  6  Jar.  N.  S.  56 ;  LushingUni  v. 
Onslow,  12  Jur.  465;  Stephens  v.  Zaprell,  2  Curt.  458;  JSe 
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Beawn,  2  Cnrt.  369 ;  Re  Ilbitsoii,  2  Curt.  837 ;  In  the  Qood9 
of  Horrford,  L.  R  3  P.  &  D.  211.) 

It  is  insisted  by  the  appellant  that,  as  the  statute  providea 
for  the  partial  revocation  of  a  will  by  its  being  destroyed,  the 
word  destroyed  cannot  mean  annihilated,  bu(  is  sufiSciently  an- 
swered by  what  was  done  in  this  case.  It  is  apparent,  however^ 
that  there  may  be  a  destruction  of  a  particular  part  of  a  will  by 
erasure  or  complete  obliteration,  and  that,  admitting  that  de- 
%ttoytd  does  not,  as  used  in  the  statute,  mean  anniMUxUd^  it 
does  not  follow  that  a  will  may  be  destroyed  by  simply  draw* 
ing  a  scroll  through  the  signature.  The  most  that  can  be  said 
for  what  was  done  in  the  present  case  is,  that  it  constitutes  a 
cancellation  of  the  signature  not  rendering  it  illegible,  and,  a» 
it  was  not  witnessed  in  the  manner  required  by  section  2330  of 
the  Code,  it  is  inoperative.  The  court  did  not  err  in  directing 
a  verdict  for  the  defendant. 

The  plaintiff  introduced  as  a  witness  one  Paul  Carrel,  and 
offered  to  prove  by  him  that,  in  the  early  part  of  1878,  dece- 
dent had  a  conversation  with  the  witness,  in  which  he  went 
over  the  question  of  his  property,  and  in  his  conversation,  re- 
ferring to  the  terms  of  what  he  claimed  to  have  been  his  will, 
said  that  he  had  destroyed  it,  that  the  law  would  make  a  proper 
distribution  of  his  property  to  suit  him,  and  that  his  wife  would 
now  get,  under  the  law,  what  she  would  have  got  under  the  old 
will,  and  that  he  had  destroyed  his  will  and  should  not  make 
another.  The  plaintiff,  also,  introduced  one  Kenedy,  and  of- 
fered to  prove  by  him  that  he  had  a  conversation  with  Mr.  Q-ay, 
about  two  weeks  prior  to  his  death,  with  reference  to  the  dis- 
position of  his  property,  in  which  he  said  that  he  had  destroyed 
bis  will ;  that  he  had  made  a  will  at  one  time,  but  had  since  de- 
stroyed it ;  that  at  the  time  he  made  his  will  he  desired  his  wife 
to  have  all  the  property  he  had  ;  that  since  that  time  his  prop- 
erty had  more  than  doubled,  and  that  now,  if  he  should  die,  his 
wife  would  get  as  much  as  she  would  at  the  time  he  made  his 
will,  if  she  had  got  it  all ;  that  he  did  not  propose  to  go  back 
on  his  mother ;  that  he  ought  to  do  something  for  her,  and  that 
he  had  destroyed  his  will  and  should  not  make  another.  The 
defendant  objected  to  this  testimony  and  the  objection  was  sus- 
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or  by  will  at  her  decease,  that  she  had  in  anj  other  estate  which 
was  her  lawful  property. 

The  bill  alleges  '^  that  said  will  was  intended  by  the  testa- 
trix to  defeat  the  decision  of  the  court,  before  mentioned ; 
that  the  testatrix  had  no  personal  acquaintance  with  Lucy 
Stone  or  Susan  6.  Anthony ;  that  said  gift  was  intended  as 
a  gift  in  perpetuam  to  the  said  cause."  But  if  Mrs.  Eddy 
has  complied  with  the  rules  of  law  in  the  disposition  of  her 
property,  even  if  she  has  hoped  thereby  to  attain  the  same 
object  as  that  desired  by  her  father,  the  decision  referred  to 
is  not  defeated,  but  is  recognized  and  conformed  to;  and, 
whatever  her  intention  may  have  been,  her  bequest  is  to  be 
upheld. 

Her  gift  to  her  beneficiaries  is  absolute  in  terms.  They 
may  do  what  they  will  with  the  property  bequeathed  to  them, 
as  they  may  with  any  other  property  which  is  lawfully  their 
own.  It  is  true  that  the  gift  is  accompanied  by  a  request  that 
they  will  use  the  fund  bequeathed  ''  to  further  what  is  called 
the  Woman's  Rights  Cause."  A  request  made  by  one  who 
has  the  right  to  direct  is  often,  perhaps  generally,  inter- 
preted as  a  command.  For  this  reason,  recommendatory  or 
precatory  words  used  in  a  bequest  are  frequently  treated  as  an 
express  direction.  Thus  if  a  legacy  were  given  to  A.  with  a 
request  that  out  of  the  sum  bequeathed  he  should  pay  to  an- 
other a  certain  sum,  or  a  portion  thereof,  it  might  well  be  con- 
strued as  a  legacy,  to  the  amount  named,  to  such  person.  The 
expression  of  the  desire  of  the  testator  would  be  the  expression 
of  his  will,  and  the  words  in  form  recommendatory  would  be 
held  to  be  mandatory  and  imperative.  Where  such  words  are 
used,  it  is  therefore  a  question  of  the  fair  construction  to  be  at- 
tributed to  them.  (  Whipple  v.  AdamSy  1  Met.  444 ;  Warner 
V.  Bat€8^  98  Mass.  274 ;  Spooner  v.  Lovejoy^  lOS  Mass.  529.) 

But  the  testatrix  in  the  case  at  bar  has  left  nothing  to  con- 
struction. Apparently  aware  that  a  bequest,  where  she  had  a 
right  to  direct,  might  be  treated  as  a  command,  and  desirous 
to  make  it  entirely  clear  that  no  restraint  of  duty  in  any  legal 
sense  was  imposed  upon  her  legatees,  and  that  the  request  of 
the  will  was  such  in  the  limited  sense  of  the  word  only,  and  in 
no  respect  mandatory,  she  adds  thereto,  referring  to  the  lega- 
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tees,  "Bnt  neither  of  them  is  under  any  legal  responsibih'ty  to 
any  one  or  to  any  court  to  do  so."  Each  of  the  legatees  is, 
therefore,  the  sole  judge  of  whether  she  will  follow,  or  how  far 
or  in  what  way  she  will  follow,  the  suggestion  of  the  testatrix 
in  the  disposition  of  the  estate  absolutely  bequeathed  to  her. 
It  is  a  matter  in  which  she  is  to  be  guided  only  by  her  judg- 
ment and  conscience,  and  no  trust  is  imposed  npon  the  proper- 
ty she  receives. 

As  no  trust  is  created,  it  would  be  superfluous  to  consider 
whether,  if  the  request  of  the  testatrix  were  treated  as  a  com- 
mand, one  would  then  be  indicated  capable  of  enforcement  ac- 
cording to  the  rules  of  law. 

Bill  dismissed. 


Beqaests  for  pobllc  parposes  not  charitable.— Tn  the  case  of  Jackson 
T.  Phillips  (96  Mass.  589,  542)  it  appears  that  one  Francis  Jackson,  by  his 
last  will,  bequeathed  five  thousand  dollars  to  certain  trustees  to  be  ex- 
pended by  them  as  they  saw  fit  to  further  the  cause  of  woman  suffrage. 
The  purpose  of  the  bequest  is  explained  in  the  concluding  words  of  the 
testator  in  the  will,  yiz.:  "My  desire  is  that  they''  (the  trustees)  *^may 
become  a  permanent  organization  until  the  rights  of  women  shall  be  estab- 
lished equal  with  those  of  men." 

This  bequest  the  court  declared  void.  In  the  opinion  Mr.  Justice  Gray 
said:  **It  is  quite  clear  that  the  bequest  in  trust  to  be  expended  *  to  se- 
cure the  passage  of  laws  granting  women,  whether  married  or  unmarried, 
the  right  to  vote,  to  hold  office,  to  hold,  manage  and  devise  property,  and 
all  other  civil  rights  enjoyed  by  men,'  cannot  be  sustained  as  a  charity. 
No  precedent  has  been  cited  in  its  support.  This  bequest  differs  irom  the 
others  in  aiming  strictly  and  exclusively  to  change  the  Taws ;  and  its  ob- 
ject cannot  be  accomplished  without  changing  the  Constitution  also. 
Whether  such  an  alteration  of  the  existing  laws  and  frame  of  government 
would  be  wise  and  desirable  is  a  question  upon  which  we  cannot,  sitting 
in  a  judicial  capacity,  properly  express  any  opinion.  Our  duty  is  limited 
to  expounding  the  laws  as  they  stand.  And  those  laws  do  not  recognize 
the  purpose  of  overthrowing  or  changing  them,  in  whole  or  in  part,  as  a 
charitable  use.  The  bequest  therefore,  not  being  for  a  charitable  purpose, 
nor  for  the  benefit  of  any  particular  persons,  and  being  unrestricted  in 
point  of  time,  is  inoperative  and  void."  (Jackson  v.  Phillips,  96  Mass. 
539,  671.) 

Bat  in  many  instances  gifts  of  money  by  will  have  been  upheld,  when 
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the  object  held  charitable  was  apparently  hardly  more  definite  and  certain 
than  in  the  case  from  which  Jadge  Qray's  opinion  is  taken,  as  for  exam* 
pie,  to  found  a  society  for  the  encouragement  of  female  servants  (Reeve 
y.  Attorney-General,  8  Hare,  191);  for  the  benefit  and  advantage  of  Great 
Britain  (Nightingale  v.  Goalbum,  5  Hare,  484) ;  for  the  good  of  the  conn- 
try  and  pariih  (Attorney-General  v.  Lonsdale,  1  Sim.  105) ;  to  provide  for 
a  literary  man,  preferably  not  less  than  forty  years  of  age  (Thompson  v. 
Thompson,  1  Colly.  R  381);  to  have  prepared  and  published  essays  on  sta- 
tistics (1  Colly.  R.  892,  899) ;  to  care  for  shade  trees  (Cresson's  Appeal,  30 
Penn.  St.  487).  But  a  bequest  "towards  the  political  restoration  of  tho 
Jews  to  Jerusalem  and  to  their  own  land,"  has  been  held  void  as  tending 
to  create  a  political  revolution  in  a  friendly  country.  (Habershon  v.  Var- 
don,  4  De  Gex  &  Sm.  467.)  And  so,  a  perpetual  trust  for  the  purchase 
and  distribution  in  Great  Britain  and  its  dominions  of  such  books  as 
might  have  a  tendency  to  promote  the  interests  of  virtue  and  religion  and 
the  happiness  of  mankind,  was  likewise  held  void.  (Brown  v.  Teall,  7 
Yes.  60.)  While  bequests  **  for  the  cause  of  peace,'*  and  ''to  Ulustrate  the 
inconsistency  of  war  with  Christianity,  to  show  its  baneful  infiuence  on  all 
the  great  interests  of  mankind,  and  to  devise  means  for  insuring  perma- 
nent and  universal  peace"  (Tappan  v.  Deblois,  45  Me.  122) ;  and  "for  the 
benefit  and  advancement  and  propagation  of  education  and  learning  in 
every  part  of  the  world,  as  far  as  circumstances  will  permit,"  have,  been 
sustained.  (Whicker  v.  Hume,  7  H.  L.  Cases,  124,  155.  See,  also,  Presi- 
dent of  the  United  States  v.  Drummond,  there  cited ;  McDonough  v.  Mnr- 
dock,  15  How.  405,  414;  Attorney-General  v.  Guise,  2  Yern.  16G;  Attor- 
ney-General V.  Baliol  College,  9  Mod.  407 ;  Attorney-General  v.  Glasgow 
College,  2  Colly.  R.  665 ;  s.  c.  1  H.  L.  Cases,  800. 
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Bonds    purchased    by  trustee    at    premium. — Income    and 
CAPITAL, — Lite-tenant. — Remainderman. 

The  gain  or  loss  arising  from  the  sale  of  stock  held  in  trust  is  that  of  the  capital 
of  the  estate ,  and  the  sum  received  constitutes  a  oew  principal. 

A  trustee  who  has  Invested  in  bonds  at  a  premium  may  retain  annually  from  the 
Income  payable  to  a  life-tenant  snch  sums  as  will  restore  to  the  fond  at  its  mt^ 
tnrity  what  was  taken  therefrom  at  the  time  of  purchase. 
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Thb  opinion  etates  the  case* 

J.  Z.  Stackpole,  for  appellant. 

J.  H.  BerUoUj  «7r.,  for  appellee. 

Devens,  J.  This  is  an  appeal  from  a  decree  affirming  a  de- 
cree of  the  probate  court,  by  which  the  account  of  the  New 
England  Trast  Company,  a  trustee  holding  a  fund,  the  income 
of  which  was  payable  to  a  tenant  for  life,  with  remainder  over, 
was  disallowed.  The  system  which  had  been  pursued  by  the 
trustees,  with  reference  to  the  investments  which  they  had 
made  in  bonds  and  other  promises  to  pay  of  the  United  States 
government,  or  of  municipal  or  railroad  corporations,  due  on  a 
day  certain,  for  which  premiums  had  been  paid,  was  to  ascer- 
tain, by  tables  in  use  among  bankers  and  brokers,  what  was  in 
fact  the  net  income  arising  from  these  promises,  considering 
the  premium  actually  paid  by  the  investing  trustee,  which 
would  not  be  repaid  at  the  maturity  of  the  bond,  the  rate  of 
interest,  the  date  of  payment  of  the  security,  and  to  pay  over 
this  net  income  to  the  life-tenant,  the  difference  between  this 
net  income  and  the  actual  rate  of  interest  as  received,  going  to 
a  fund  which  at  the  date  of  the  maturity  of  the  promise 
would  leave  the  original  capital  in  tact.  The  decree  appealed 
from  directed  the  trustee  to  pay  to  the  life-tenant,  as  income, 
the  sums  thus  reserved  for  the  purpose  of  being  returned  to 
capital. 

Whether  the  question  presented  may  be  heard  and  adjudi- 
cated by  the  probate  coart  and  thus  by  this  court,  on  appeal, 
has  been  doubted.  The  New  England  Trust  Company  is  a  tes- 
tamentary trustee,  compelled  by  statute  to  render  its  accounts, 
at  least  once  a  year,  to  the  probate  court,  of  the  hearing  on 
which  the  fullest  notice  must  be  given,  and  the  question  is  one 
immediately  connected  with  the  administration  of  the  trust. 
The  probate  court  has  full  power  to  see  and  provide  that 
every  interest  shall  be  fully  represented,  and  it  is  to  be  ob- 
served that  this  court  has  also,  concurrently  with  the  su- 
preme judicial  court,  full  jurisdiction  to  hear  and  determine 
Vol.  IV.— 24 
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in  equity  all  matters  in  relation  to  trusts  created  by  will. 
(Pub.  Stat,  chaps.  141,  142,  143.)  It  had  the  right  to  detei^ 
mine  whether,  upon  the  account  rendered  by  the  trustee,  it 
was  its  duty  to  account  for  the  sums  it  had  set  aside  as  a  part 
of  the  capital  of  the  estate  or  as  its  income,  and  to  hold  or  pay 
them  over  accordingly. 

Without  discussing  those  cases  in  which  it  has  been  held 
that,  in  settling  the  accounts  of  the  executors  of  a  will,  the  rela- 
tive rights  of  legatees  under  a  will,  and  other  questions  arising 
under  the  will  in  reference  thereto,  cannot  be  decided,  all  of 
which  are  hot,  perhaps,  fully  reconcilable,  they  do  not  affect 
iihe  question  of  jurisdiction  here  involved.     {Granger  v.  Bos- 
.sett,  98  Mass.  462;  Cowdin  v.  Perry,  11  Pick.  512;  Burlank 
V.  Whitney,  24  Id.  1 51,  first  paragraph.)  Even  if  we  should  hold 
4;hat  it  was  intended  that  in  the  administration  of  an  estate  the 
■probate  court  should  not  pass  upon  the  diflScult  questions  of 
'Construction  often  arising  out  of  wills,  but  should  determiDe 
isimply  the  amount  of  property  subject  to  distribution,  it  could 
not  affect  the  present  inquiry.     The  specific  object  of  requir- 
iing  trustees  to  render  annual  accounts  is  to  ascertain  whether 
ithe  'trustee  has  properly  dealt  with  the  trust  property.    In 
tiuch  a  case  as  the  one  at  bar,  the  trustee  necessarily  includes  in 
his  account  the  payments  he  has  made,  and  describes  the  in- 
vestments in  which  he  holds  the  trust  property.     If  he  liaa 
paid  over  to  the  tenant  for  life  that  to  which  the  tenant  was 
not  entitled,  he  should  not  be  allowed  therefor,  and  if,  on  the 
other  hand,  he  has  transferred  to  the  coiyus  of  the  fund  that 
which  he  should  not,  this  should  be  corrected.    Upon  the  hear- 
ing in  the  probate  court  and  in  this  court  upon  the  account  of 
trustees,  questions  similar  to  the  principal  one  in  the  case  at 
bar,  have  heretofore  been  determined.     In  Harvard  CoUeger^ 
Amory  (9  Pick.  446)  it  was  determined  whether  a  sum  received 
by  the  trustees  of  an  estate  was  rightfully  paid  to  the  widow  of 
a  testator,  instead  of  being  reinvested  by  the  trustees  as  a  part 
of  the  capital  of  the  trust  funds.     In  Heard  v.  Eldredge  (109 
Mass.  25S ;  s.  o.  12  Am.  Rep.  C87),  upon  the  appeal  by  the  life- 
tenant  from  the  decree  of  the  probate  court  allowing  an  ac- 
count by  which  a  certain  sum  was  treated  as  capital  and  not  as 
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the  income  of  a  trust  fund,  the  decree  of  the  probate  court  was 
affirmed.  To  the  same  eflTect  are  Bowker  v.  Pierce^  130  Mass. 
2i)2 ;  Dodd  v.  Wi/nship^  133  Id.  359.  The  case  of  Wright 
V.  White  (136  Id.  470)  is  not  inconsistent  with  the  view  that 
upon  the  settlement  of  an  accoant  of  the  trustee,  it  may  be  de- 
termined whether  a  sum  of  money  should  be  treated  as  the 
capital  or  the  income  of  a  trust  fund.  The  decree  upon  such 
an  account  deals  only  with  what  has  been  done  in  the  past,  al- 
though a  decree  allowing  an  account  of  what  has  been  done 
may  afford  a  guide  in  ascertaining  what  will  be  allowed  in  the 
future.  All  that  is  isaid  on  this  subject  in  Wright  v.  Whits 
(ybi  9upra)jiB  that  in  a  decree  allowing  an  account,  a  direction 
as  to  the  mode  in  which  a  trustee  should  thereafter  manage  the 
trust  fund  was  not  properly  a  part  of  the  decree  allowing  an 
account,  and  was  to  be  stricken  out. 

We  proceed,  then,  to  consider  whether  the  course  pursued 
by  the  trustee  was  correct,  and  thus  whether  the  account  of 
what  he  has  done  is  to  be  allowed.  It  is  the  general  rule  that 
where  investments  are  made  in  property  of  a  permanent  char- 
acter, and  not  in  terminable  securities,  the  loss  or  gain  in  such 
investment  is  that  of  the  carpus  of  the  estate.  If  for  any 
cause  it  be  reduced  in  value,  and  it  becomes  necessary  to  sell  it, 
the  sum  for  which  it  is  sold  becomes  a  new  principal,  on  which 
the  life*tenant  is  to  receive  the  income.  In  the  management 
of  real  estate,  when  permanent  improvements  are  placed  there- 
on, these  are  a  proper  charge  on  the  capital,  while  usual  and 
ordinary  repairs  when  made  are  a  deduction  from  the  income. 
(Parsons  v.  WinsloWy  16  Mass.  361.) 

If  a  trustee  purchases  shares  in  the  capital  stock  of  a  bank, 
inasmuch  as  the  remainderman  will  receive  exactly  that  which 
is  purchased,  the  tenant  for  life  should  receive  the  full  income 
thereof  undiminished.  Such  was  the  course  pursued  by  the 
trustee  in  the  case  at  bar  in  regard  to  the  bank  shares  pur- 
chased by  it ;  nor  does  it  become  the  duty  of  the  trustee  to  sell 
such  shares  should  they  appreciate  in  value,  after  he  has  in- 
vested in  them,  and  pay  over  to  the  tenant  for  life  the  amount 
which  they  have  increased  in  value.  If  it  becomes  necessary 
to  sell  such  shares,  in  the  proper  administration  of  the  trust  es- 
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tate,  the  gain  or  loss  is  that  of  the  capital  of  the  estate,  and  the 
sum  received  constitutes  a  new  principal. 

The  tenant  for  life  does  not  seek  any  order  by  which  the 
bonds,  the  interest  on  which  is  here  under  discussion,  are  to  be 
sold  or  the  investment  changed  ;  nor  can  it  be  contended  that 
these  securities  are  not  of  a  class  in  which  the  trustees  may  in- 
vest, if  due  care  has  been  used  in  the  selection.  The  rule 
^'  that  no  investment  can  be  considered  safe  or  can  be  approved 
by  a  probate  court  or  a  court  of  equity,  except  in  public  securi- 
ties, however  well  supported  by  authorities,"  says  Chief- Justice 
Shaw,  ^'  as  a  rule  well  established  in  English  courts  of  equity, 
is  wholly  inapplicable  and  untenable  in  this  country."  (Laveli 
V.  Minot,  20  Pick.  116.) 

While  there  are  now  many  more  public  securities  than  those 
which  existed  when  this  remark  was  made,  investments  cannot 
be  confined  to  them.  A  loan  at  a  fixed  rate  of  interest,  even 
if  secured  by  the  stock  of  a  manufacturing  or  other  business 
corporation  as  collateral  security,  if  proper  security  is  taken 
against  fluctuations,  is  not  necessarily  injudicious.  {Brown  v. 
French^  125  Mass.  410;  s.  o.  28  Am.  Rep.  254.)  Ther^  are 
many  stocks  under  public  supervision,  bonds  of  corporations 
where  there  is  suflicient  capital  to  insure  their  safety,  which 
with  bonds  of  municipalities,  loans  secured  by  mortgage,  &c.y 
constitute  proper  investments.  The  purchase  of  the  bonds 
by  the  trustee  appears  to  have  been  judiciously  made,  sub- 
stantially all  have  appreciated  in  value,  and  they  are  of  the 
class  of  securities  contemplated  as  investments  by  the  stat- 
ute under  which  the  trustee  does  its  business.  (Stat.  1869, 
chap.  182,  §  5;  Stat.  1871,  chap.  142;  Pub.  Stat.  chap.  116, 
§20.) 

Assuming  that  the  purchase  of  bonds  even  at  a  premium 
was  safe,  prudent  and  such  as  judicious  men  would  make  in  the 
conduct  of  their  affairs,  which  is  substantially  the  rule  hereto- 
fore laid  down,  the  question  arises,  inasmuch  as  it  is  certain 
that  the  corpus  of  the  fund  is  to  be  diminished  if  this  invest- 
ment is  permanent,  whether  the  trustee  may  retain  such  sums 
annually  as  will  restore  to  the  fund,  at  its  maturity,  exactly 
what  was  taken  therefrom  at  the  time  of  the  purchase.    This 
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IS  what  the  trustee  has  undertaken  to  do.  If,  as  suggested  in 
argament,  there  is  any  inaccuracy  in  the  calculation  by  which 
this  result  is  reached,  this  is  a  subordinate  matter,  to  be  de- 
termined by  more  accurate  accounting,  should  it  be  required, 
not  necessary  now  to  be  discussed.  That  which  is  really  in- 
-come  from  a  bond  purchased  at  a  price  above  par,  say  120,  and 
payable  in  ten  years,  is  not  the  amount  received  in  interest  an- 
nually, but  that  amount  deducting  therefrom  the  sum  necessary 
to  restore  at  the  end  of  the  ten  years  the  $20  premium.  No 
pradent  man  would  treat  as  income  from  his  property  the 
whole  amount  received  when  there  was  thus  to  be  a  diminu- 
tion of  his  principal  amounting  at  the  end  of  the  ten  years  to 
this  premium  and  steadily  tending  to  this  during  the  entire 
period.  To  deal  with  interest  thus  received  as  income  purely, 
would,  to  the  extent  of  the  premium,  exhaust  the  capital.  The 
premium  paid  is  no  more  than  an  advance  from  capital,  which 
the  remainderman  is  entitled  to  have  repaid  if  he  is  entitled  to 
receive  the  capital  intact.  If  in  such  a  case  the  tenant  for  life 
should  die  before  the  maturity  of  the  bond,  and  thus  the  whole 
advance  not  then  be  repaid,  he  would  have  paid  no  more  than 
his  just  proportion.  [Jnless  the  premium  is  to  be  restored,  it 
is  not  easy  to  see  how  investments  in  bonds  bearing  a  premium 
can  be  made  in  justice  to  the  remainderman,  whose  property 
(fvhere  a  bond  is  kept  to  maturity)  is  diminished  solely  for  the 
benefit  of  the  tenant  for  life.  Into  the  question  how  much 
income  an  investment  at  a  premium  in  a  bond  payable  at  a 
Used  future  time  produces,  the  loss  of  the  premium  at  that 
time  necessarily  enters  as  a  factor.  The  bonds  purchased  by 
the  trustee  have  substantially  all  appreciated  in  value,  and 
this  to  such  an  extent  that,  if  they  were  now  sold,  the  sur- 
plus beyond  the  sum  which  would  be  necessary  to  restore  to 
the  capital  all  that  was  paid  at  the  time  of  purchase  by  way 
of  premium,  would  enable  the  trustee  to  pay  the  tenant  for 
life  the  deductions  that  have  heretofore  been  made,  in  order 
to  repair  the  principal  at  the  maturity  of  the  bond.  The 
life-tenant,  therefore,  insists  that  the  trustee  should  now  be 
ordered  to  pay  her  these  sums,  as,  if  a  sale  were  made  at  this 
moment,  they  would  not  be  needed  to  repair  any  deficiency  in 
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the  principal.     The  trustee  is  to  manage  the  fund  in  his  hands^ 
not  for  the  purpose  of  speculation,  "  but  in  regard  to  the  per- 
manent disposition  of  the  fund."    {Harvard  College  v.  Anwrtfy 
9  Pick.  431 ;  Lovell  v.  Minot,  20  Id.  116.)    The  argument  of 
the  tenant  for  life,  that  the  practice  of  holding  securities  until 
their  maturity  would   deprive  him  of   the   "  very  care  and 
ability  in  the  management   of   the  trust  for  which  he  pays- 
compensation  to  the  trustee,"  can  readily  be  ppessed  bo  far 
as  to  sanction  a  practice  of   trading  and  trafficking  in  trust 
securities  which  would  be  attended  with  dangerous  results  to 
the  trust  fund.    Investments  carefully  and  judiciously  made, 
are  not,  as  a  general  role,  to  be  disturbed.    The  argument  of 
the  tenant  asserts  that  the  income  obtained  for  the  tenant  is- 
less  than  one-half  of  that  which  might  be  obtained  on  absolute- 
ly safe  mortgages.     The  case  affords  no  evidence  of  this,  nor  in 
this  proceeding,  which  only  concerns  the  account  of  the  trustee, 
and  the  amount  of  his  payments  to  the  tenant,  conld  it  be 
settled  whether,  in  this  view,  the  trustee  should  be  ordered  to 
dispose  of  the  securities. 

But)  if  the  securities  were  sold  and  a  larger  sum  realized 
than  would  be  necessary  to  restore  to  the  corpus  of  the  estate 
that  which  was  taken  from  it  when  they  were  purchased,  the 
question  would  still  be,  whether  the  appreciation  of  the  securi- 
ties in  market  value  was  the  property  of  the  tenant  for  life 
or  of  the  remainderman.  There  is  no  ground  on  which  it 
can  be  contended  to  belong  to  the  tenant  for  life,  unless  be 
is  also  to  be  made  responsible  when  loss  occurs  in  the  purchase 
and  subsequent  sale  of  securities.  There  cannot  be  this  chance 
of  profit  for  him  unless  there  is  to  be  a  corresponding  risk  on 
such  transactions.  If  the  rule  that  when  a  security  is  kept  to 
maturity,  income  is  to  be  paid  only  to  such  an  extent  as  shall 
leave  the  corpus  of  the  estate  at  that  time  intact,  by  restoring 
to  it  the  premium  paid  at  the  time  of  the  purchase,  be  just,  it 
is  equally  just  that  the  gain  or  loss  that  occurs  by  a  sale  there- 
of, if  for  any  cause  one  shall  become  necessary,  ^hile  it  is  run- 
ning, should  be  that  of  the  corpus  of  the  fund.  The  estate  of 
the  tenant  for  life  will  be  unaffected  thereby,  except  so  far  as 
it  may  be  altered  when  a  change  is  made  in  securities  by  the 
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increase  or  diminution  of  the  snm  to  be  reinvested.  To  ex- 
pose the  estate  of  the  tenant  for  life  to  any  risk  beyond  what  is 
involved  in  this,  and  because  there  may  be  a  possible  chance 
for  gain,  under  some  circumstances,  by  changes  in  investments 
to  subject  it  to  the  loss  which  occurs  when  for  any  cause  it  be- 
comes necessary  to  sell  at  a  diminished  price  securities  pur- 
chased for  the  trust  estate,  would  be  to  defeat  the  object  for 
which  tenancies  for  life  are  in  most  cases  created.  In  Pa/rs<m9 
V.  Window  (uhi  supra)  there  had  been  a  loss  to  the  trust  estate 
by  the  defalcation  of  the  trustee,  whose  successor  had  been  able 
to  recover  from  him  in  value  only  a  portion  of  the  property  origi- 
nally intrusted  to  him,  it  was  held  that  the  diminished  fund  thus 
recovered  would  constitute  a  new  principal,  and  that  the  loss 
would  thus  "  be  apportioned  in  the  same  manner  as  if  it  had 
arisen  from  the  fall  in  the  price  or  value  of  any  public  stocks, 
or  of  any  land  in  which  the  fund  should  have  been  invested 
according  to  the  provisions  of  the  will."  It  is  said  by  Mr. 
Justioe  Jackson :  "  It  would  be  unjust  and  contrary  to  the 
manifest  intent  of  the  testator,  if  the  tenant  for  life  on  the  one 
hand  should  continue  to  receive  the  whole  amount  of  the 
interest  on  the  original  fund  after  the  principal  had  been 
thus  reduced  ;  or  if,  on  the  other  hand,  the  income  should  be 
applied  to  replace  the  principal.  In  the  one  case,  the  tenant 
for  life  would  be  left  for  an  indefinite  period  without  any  sup- 
port or  benefit  from  the  intended  bounty  of  the  testator ;  and, 
in  the  other,  the  reversioner  might  lose  the  whole  that  was  in- 
tended for  him." 

It  has  been  suggested  that  a  suspense  account  might  be 
kept  by  the  trustee,  to  which  sums  such  as  have  in  the  case 
at  bar  been  retained,  might  be  carried,  and  if  hereafter  the 
bonds  should  be  sold  before  maturity  at  an  advance,  the  life- 
tenant  would  be  entitled  to  receive  therefrom  all  that  was 
not  required  to  restore  the  capital  originally  invested.  This 
suggestion  is  based  upon  the  theory  that  any  possible  profit 
made  by  the  sale  of  securities  belongs  to  the  tenant  for  life, 
and  still  involves  the  idea  that  he  must  bear  the  possible 
loss.  We  cannot  concede  this  except  so  far  as  his  estate  is 
affected  by  the  increase  or  diminution  of  the  sum  to  be  re- 
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invested.  Sach  a  BUggestion  would  require  as  a  correspond- 
ing duty  tbat  when  a  bond  was  depreciating  in  value  there 
should  be  retained  from  the  life-tenant's  income  such  sums 
as  would  be  necessary  to  repair  the  loss  to  the  capital  of  the  es- 
tate by  such  depreciation,  should  it  be  sold  before  maturity. 

There  can  ordinarily  be  no  better  test  of  the  true  income 
which  a  sum  of  money  will  produce,  having  regard  to  the 
rights  of  both  the  tenant  for  life  and  the  remainderman,  than 
the  interest  which  can  be  received  from  a  bond  which  sells 
above  par  and  is  payable  at  the  termination  of  a  fixed  term, 
deducting  from  such  interest,  as  it  becomes  due,  such  sums  as 
will  at  maturity  efface  the  premium.  If  such  a  bond  has  in- 
creased ip  value  since  its  purchase,  assuming  it  to  have  been  an 
entirely  safe  investment,  and  none  other  should  have  been 
made,  it  has  been  because  a  change  in  the  rates  of  interest  or 
some  similar  cause  has  altered  market  values.  There  would 
be  no  reason  to  suppose  that  such  a  bond  could  be  sold  at 
the  amount  received,  reinvested  at  any  higher  rate  of  interest, 
unless  at  the  sacrifice  of  some  safeguard  in  the  investment 
The  investment  of  trust  property  should  be  made  with  a  view 
of  permanency  and  not  in  any  spirit  of  speculation,  nor  should 
changes  be  made  except  after  much  inquiry  and  circumspec- 
tion, and  ordinarily  with  an  immediate  and  advantageous  re- 
investment in  contemplation.  In  making  such  changes  the 
trustees  are  not  entitled  so  to  exercise  their  authority  as  to  vaiy 
or  affect  the  relative  rights  of  the  oestuis  que  trust.  (Hill's 
Trustees,  483.) 

The  only  case  in  this  country  which  we  have  found,  or  to 
which  we  have  been  referred,  deciding  the  question  we  have 
considered,  \q  FanoeU  v.  Tweddle  (10  Abb.  H.  C.  94),  in  which 
it  was  held  that  a  course  similar  to  that  pursued  by  the  trustee 
in  this  case  was  correct  and  proper. 

Not  much  assistance  was  to  be  expected  from  the  English 
cases,  as,  until  22  and  23  Yict.  chap.  35,  §  32,  authorizing  in- 
vestments in  East  India  stock,  and  bank  stock,  on  one  security, 
the  three  per  cent,  consols  was  there  recognized  as  proper  for 
trust  estates.  An  investment  in  the  three  per  cents.,  which  it 
is  not  contemplated  will  ever  be  paid,  and  the  holders  of  which 
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have  been  considered  as  perpetoal  annuitants,  has  been  deemed 
the  only  safe  inveettnent  and  peculiarly  adapted  for  the  par- 
pose,  as  until  a  recent  period  they  have  been  below  par.  The 
principal  is  well  established  by  all  the  English  cases,  that  the 
corpus  of  the  trust  capital  is  to  be  kept  intact  so  that  the  re- 
mainderman may  thus  receive  it,  while  in  justice  to  the  life- 
tenant  it  must  be  kept  in  income  producing  property.  Where 
the  testator  makes  a  general  gift  of  his  estate  to,  or  in  trust  for, 
a  person  for  life,  with  remainder  over,  so  much  of  the  property 
as  consists  of  leasehold  terminable  annuities  or  other  interests 
of  a  perishable  nature  must  be  converted  and  invested  in  these 
permanent  securities.  As  they  are  permanent,  whether  pur- 
chased above  or  below  par,  the  life-tenant  receives  the  full  in- 
come, the  remainderman  receives  undiminished  that  which  has 
been  purchased,  and  no  adjustment  of  the  relative  rights  of  the 
cestuis  que  trust  has  been  necessary.  It  is  contemplated  that 
there  may  be  specific  gifts  of  terminable  or  perishable  securi- 
ties which  shall  show  an  intention  on  the  part  of  the  testator 
that  the  life-tenant  may  exhaust  or  consume  them,  in  which 
case  reinvestment  would  not  be  required,  nor  indeed  proper. 
In  the  absence  of  these,  if  in  contravention  of  the  general 
rule,  the  trustees  suffer  the  tenant  for  life  to  receive  the 
whole  income  arising  from  such  securities,  he  will  be  decreed 
to  refund  what  he  may  have  received  over  and  above  what 
he  would  have  received  if  the  conversion  had'been  duly  made 
and  the  proceeds  invested  in  the  three  per  cents.  This  differ- 
ence is  treated  as  capital  invested  [for  the  benefit  of  all  parties 
entitled,  and  the  tenant  for  life  is  bound  to  make  it  good  in 
the  first  instance.  On  his  failure  the  trustees  are  responsible 
therefor.  (Hill's  Trustees,  386,  and  cases  cited,  and  Perry's 
Trusts,  §  547.) 

The  same  principles  have  been  applied  since  investments  of 
trust  funds  were  by  the  statute  of  22  and  23  Vict.  chap.  36,  per- 
mitted to  be  made  in  East  India  stocks,  which  is  a  security  that 
may  be  redeemed,  as  well  as  certain  other  stocks  named.  The 
courts  have  constantly  refused  to  allow  any  investments  to  be 
made  therein,  unless  there  were  peculiar  reasons  for  favoring 
the  life-tenant,  or  at  the  request  and  on  the  application  of  the 
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settler  of  the  trust.  {Eg.  liev.  Int.  Soc.  v.  Fuller^  1  J.  &  BL 
379 ;  Hemenway  v.  Hemenway^  134  Mass.  446.)  In  snch  cases 
the  direction  has  sometimes  been  that  the  investment  should 
not  be  made  nnless  the  stock  could  be  purchased  at  par. 
(  Waits  \r.  LiiUewood,  41  L.  J.  [N.  S.]  Ch.  036.)  One  reason 
given  in  Cocki)urn  v.  Ped  (3  DeG.,  F.  &  J.  170)  for  refusing 
to  permit  a  purchase  of  East  India  stock,  was  that  it  must  be 
purchased  at  an  advance,  and  that  there  was  no  provision  in 
the  act  for  any  sinking  fund  bj  which  the  deficiency  made  in 
the  capital  could  be  supplied. 

In  Hume  v.  Richardson  (4  DeG.,  F.  &  J.  29)  it  was  held 
that  for  the  period  between  the  death  of  the  testator  and  the 
passing  of  the  statute  22  and  23  Yict.,  the  life-tenant  was  enti- 
tled only  to  such  income  as  she  would  have  received  had  the 
stock  been  converted  and  invested  in  consols ;  and  that,  al- 
though after  the  passage  of  this  statute,  she  was  entitled  to  the 
whole  income,  yet  tiie  trustees  were  only  justifiable  in  keeping 
the  East  India  stock  until  a  suitable  investment  could  be  made 
in  lands  in  which,  by  the  will,  the  trustees  were  directed  to  in- 
vest. 

Brown  v.  QeUatly  (L.  K.  2  Ch.  App.  751)  decides  no  more 
on  this  subject  than  that,  when  the  testator  authorizes  invest- 
ments as  permanent,  which  would  otherwise  be  unauthorized, 
the  life-tenant  has  the  full  income.  This  authority  given  by 
the  will  indicated  a  preference  of  the  life- tenant  to  this  extent, 
which  took  the  case  out  of  the  ordinary  rule.  "  I  understand,'* 
says  the  chancellor,  ^'  the  words  of  the  will  as  amounting  to 
the  constitution  by  the  testator  of  a  larger  class  of  authorized 
securities  than  the  court  would  have  approved  of,  and  the 
court  has  merely  to  follow  his  directions  and  treat  the  income 
accordingly  as  by  the  income  of  authorized  securities."  Other 
securities  not  coming  within  this  class  were  ordered  by  the 
chancellor  to  be  converted  as  soon  as  possible,  and  until  this 
could  be  done  the  life-tenant  would  be  entitled  thereon  "to  the 
dividends  on  so  much  three  per  cent,  stock  as  would  have  been 
produced  by  the  conversion  and  investment  of  the  property  at 
the  end  of  the  year." 

The  method  in  which  the  English  courts  deal  with  lease- 
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hold  estates,  a  common  species  of  terminable  secnrity  not 
known  in  the  same  form  in  the  United  States,  when  they  are 
settled  in  trust  for  life,  with  remainders  over,  under  such  cir- 
cnmstances  that  the  settler  must  have  regarded  them  ae  con- 
tinuing interests  for  all  the  beneficiaries  of  the  trust,  including 
the  remainderman,  is  strictly  analogous  to  that  which  the 
troBtee  in  the  case  at  bar  has  pursued.  These  estates,  which 
are  terminable  on  a  life  or  lives,  or  at  the  end  of  fixed  terms, 
are  renewable,  sometimes  by  express  contract  and  sometimes  by 
custom,  which  has  been  recognized  as  legal,  upon  tlie  payment 
of  certain  fines  and  other  expenses.  It  is  held  to  be  the  duty 
of  the  trustees  to  preserve  the  leasehold  estates  by  renewing  at 
the  usual  periods  for  the  benefit  of  the  parties  in  remainder* 
In  the  absence  of  other  direction  by  the  settler,  the  fine,  etc, 
for  the  renewal  is  to  be  paid  out  of  the  rents  and  profits  in  the 
proportion  in  which  the  cestuis  que  trust  enjoy  the  estate.  If 
a  renewal  becomes  impracticable,  the  tenant  for  life  does  not 
reap  the  whole  advantage  of  non-payment  of  the  sum  properly 
dae  for  renewal,  if  there  was  an  express  trust  for  renewaU 
His  interest,  minus  the  expenses  of  the  renewal,  is  all  that  was 
given  him,  and  his  proportion  of  the  amount  fairly  to  be  paid 
for  renewal  is  still  a  proper  charge  on  the  leasehold  estate  for 
the  benefit  of  the  remainder.  Where  the  leasehold  estate  is 
for  years,  the  amount  to  be  paid  is  readily  ascertainable  by  the 
proportion  which  the  tenant  for  life  enjoys  of  the  leasehold  es- 
tate; where  it  is  for  life,  and  there  is  no  express  fund  created 
for  the  renewal,  it  is  more  difficult,  and  the  court  has  sanc- 
tioned the  plan  of  insuring  the  lives  of  the  cestui  que  vie  to  an 
amount  sufficient  to  cover  the  usual  expense  of  renewing  on 
the  dropping  of  a  life.  (Hill's  TrustecP,  436.)  While  the  cases 
on  this  subject  are  complicated  by  the  express  provisions 
made  in  the  settlements,  and  appear  in  some  respects  confused, 
they  establish  fully  the  position  that,  in  the  absence  of  direc- 
tion otherwise,  J:he  property  received  is  to  be  turned  over  by 
the  tenant  for  life  as  he  received  it,  and  that  his  income 
18  not  the  full  rent  and  profit,  but  those  after  deducting 
therefrom,  as  accurately  as  it  can  be  ascertained,  his  just  pro- 
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portion  of  the  expense  of  maintaining  the  secnritj  by  renewal 
of  the  lease. 

The  tenants  for  life  rely  mach  upon  Hemenway  y.  Hemen- 
V)ay^  184  Mass.  446.  This  was  a  bill  in  equity,  by  which  was 
brought  before  ns  the  whole  management  of  a  large  estate,  in 
which  very  ample  discretionary  powers  had  been  given  to 
trustees.  The  testator  had  left,  subject  to  the  trust,  bonds 
payable  at  a  fixed  period.  As  between  the  tenant  for  life 
imd  the  remainderman,  it  was  deemed  that  the  trustees,  by 
the  authority  conferred  by  the  clause  of  tbe  will,  ^^to  hold 
the  said  property  as  they  may  receive  the  same,  or  at  their 
•discretion  to  sell  the  same,"  were  entitled  to  continue  those 
investments  as  such,  and  to  retain  those  bonds  until  they  were 
paid  off,  and  that  ^^  the  whole  net  income  of  the  investments, 
thus  authorized,  must  go  to  the  tenant  for  life  by  the  terms  of 
the  will." 

There  was  also  an  investment  made  by  the  trustees  in  cer- 
tain bonds  having  nearly  eighteen  years  to  run,  on  which  a 
eoiall  premium  had  been  paid.  The  case  was  decided  upon  its 
own  peculiar  circumstances,  which,  so  far  as  disclosed,  were 
lield  to  show  no  special  reason  why  the  tenant  for  life  should 
not  receive  the  interest  paid  on  the  bonds.  The  investment 
constituted '^  a  very  small  proportion  of  a  large  estate,"  and 
Mr.  Justice  Holmes  remarks :  ^'  We  have  no  reason  to  doubt 
that,  taking  the  whole  administration  of  the  trust  into  account, 
the  balance  has  been  evenly  held  between  the  two  parties, 
and  the  relation  between  the  remainderman  and  the  life  ten- 
ants is  such  that  there  is  less  call  than  there  might  be  in 
isome  other  cases  for  treating  the  life-tenant  with  great  strict- 
ness." It  certainly  was  not  held  that  the  trustee  might  not, 
under  some  circumstances,  purchase  for  the  trust  estate  at  a 
premium  bonds  payable  at  a  fixed  time,  and,  exercising  his  dis- 
cretion honestly  and  for  the  purpose  of  dealing  fairly  with  both 
parties,  might  not  reserve  as  received,  some  portion  of  that  paid 
as  interest,  sufficient  at  the  end  of  the  period  to  i*estore  the 
premium  to  the  capital,  by  the  loss  of  which  it  would  otherwise 
be  depleted. 

Upon  the  account  rendered  by  the  trustees  in  the  case  at 
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liar,  as  heretofore  said,  the  qnestion  whether,  by  virtne  of  onr 
BQpervision  over  trusts,  the  trastee  should  be  ordered  to  change 
his  iDvestments,  is  uot  sought  to  be  brought  before  us.  Upon 
these,  as  they  exist,  the  deduction  from  the  full  interest  re- 
served, to  restore  the  premium  at  the  end  of  the  term,  waa 
properly  made.  It  is  only  thus  that  the  property  can  be 
toroed  over  to  the  remainderman  undiminished.  If  the  es- 
tate of  the  tenant  for  life  terminates  before  the  bond  ex- 
pires, the  cost  of  effacing  the  premium  will  be  borne  in  the 
right  proportion  by  the  respective  cestuU  que  trust.  In  the 
opinion  of  the  majority  of  the  court,  the  entry  should  be 
"decree  reversed." 

HoLMRs,  J.  If  the  opinion  of  the  majority  was  on  the 
ground  that,  so  far  as  appears,  the  trustees  might  have  made 
these  investments  with  the  intent  to  keep  them  until  the  trust 
expired  or  the  bonds  matured,  and  in  the  exercise  of  its  dis- 
cretion as  a  business  manager,  in  view  of  the  particular  circum-  . 
stances  of  the  case,  thought  it  necessary  to  retain  a  fund  in 
suspense  against  a  probable  loss  or  premium,  speaking  for 
myself  alone,  I  should  have  been  disposed  to  acquiesce  in 
that  opinion.  But  from  the  main  line  of  reasoning  actually 
adopted,  I  must  dissent  upon  grounds  both  of  principle  and  an* 
thority. 

Shortly  stated,  I  understand  that  reasoning  to  be  this  r 
That,  if  a  bond  is  bought  at  a  premium,  it  must  be  assumed 
that  the  premium  is  paid,  for  the  single  reason  that  the  rate 
of  interest  in  the  bond  is  higher  than  the  market  rate,  be- 
cause it  must  be  assumed  that  the  investment  is  absolutely 
safe ;  that,  therefore,  the  analogy  of  wasting  investments,  such 
as  leaseholds,  applies,  and  that  an  annual  deduction  from  inter- 
est is  proper. 

So  far,  this  is  precisely  the  argument  that  was  pressed 
upon  us  with  force  in  Hemenway  v.  Hemenway^  and  which 
was  rejected  after  the  gravest  deliberation.  A  great  part 
of  the  opinion  was  devoted  to  answering  it,  and  it  still  seems 
to  me  that  the  discussion  was  necessary  to  the  decision  of  the 
case. 
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Hemenway  v.  Hemenway  did  not  bring  before  ns  the  whole 
administration  of  the  estate,  bat  certain  specific  qnescions,  one 
of  which  was  whether  the  interest  should  make  good  the  pre- 
niiuras  paid  by  trustees  for  bonds  purchased  by  them  above 
par.  If  the  rule  now  adopted  had  been  recognized  it  would 
have  been  unnecessary  and  improper  to  look  beyond  the  par- 
ticular bonds  to  the  rest  of  the  account.  It  was  because  that 
rule  was  repudiated  that  it  was  said,  and  deliberately  said,  that 
nothing  showed  that  the  premium  was  paid  for  interest  above 
the  market  rate,  and  that  the  whole  administration  of  the 
trust  might  be  considered.  The  latter  principle  is  not  the 
law  in  jurisdictions  where  authorized  investments  are  limited 
in  number,  as  in  New  York,  but  each  investment  is  dealt 
with  separately.  The  only  reason  for  departing  from  the  pre- 
cedents elsewhere  was,  that,  in  the  latitude  allowed  trustees  in 
this  Commonwealth,  it  was  thought  impossible  to  assume  that 
premiums  were  paid  in  respect  of  interest  alone. 

I  think,  therefore,  that  the  opinion  of  the  majority  is  op- 
posed to  one  of  the  points  directly  decided  in  Hemenway  v. 
Hemenway^  as  it  certainly  is  to  the  whole  course  of  reasoning 
in  that  case,  and  I  am  confirmed  in  my  opinion  by  the  fact  that 
two  other  of  the  four  surviving  justices  who  took  part  in  the 
decision  are  of  the  same  mind.  I  must  suppose  that  Htmen- 
way  V.  Hemenway  has  been  accepted  by  trustees  as  expressing 
the  settled  opinion  of  the  court.  I  cannot  foresee  the  ex- 
tent or  nature  of  the  evil  that  may  follow  from  our  abandon- 
ing what  has  been  acted  on  as  law.  But  I  should  be  most 
unwilling  to  overrule  a  decision  which  I  supposed  to  have 
been  accepted  as  a  guide  in  dealing  with  property,  even  if  I 
thought  it  wrong.  I  do  not,  however,  think  either  the  decis- 
ion or  the  reasoning  in  Hemenway  v.  Hemenway  wrong,  and  I 
refer  to  that  case  for  what  I  do  not  deem  it  necessary  to  repeat 
here. 

But  I  understand  the  opinion  of  the  majority  not  to  stop 
with  overruling  Hemenway  v.  Hemenway.  In  this  case  the 
bonds  thus  far  have  not  depreciated,  but  have  risen  in  valne. 
No  part  of  the  premium  has  been  lost  as  yet ;  but  the  aiga- 
ment  is  either  that  it  is  to  be  presumed  that  the  bonds  will  be 
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kept  until  the  premium  is  lost,  or  else  that  the  approach  of  ma- 
turity is  a  constantly  acting  canso  which  depreciates  the  bond 
so  mach  each  year  with  mathematical  certainty,  and  that  even 
if  the  depreciation  is  disgnised  by  a  more  powerful  motion  the 
other  way  it  must  be  allowed  for,  because  the  rise  in  value 
belongs  wholly  to  the  corpus^  and  would  have  been  so  much 
greater  but  for  this  counteracting  influence. 

I  think  I  fully  appreciate  the  logical  force  of  this  argument, 
but  it  appears  to  me  to  illustrate  the  danger  of  relying  on  logic 
when  your  premises  are  fictitious.  The  necessary  premise  for 
casting  the  whole  burden  of  repaying  premiums  upon  interest 
is  that  the  premium  is  paid  solely  for  interest  above  the 
market  rate.  If  that  premise  is  a  fiction,  as  I  think  it  is, 
and  if  considerations  of  policy  are  held,  nevertheless,  to  jus- 
tify its  adoption,  at  least  the  conclusions  to  be  drawn  from 
it  should  be  guarded  and  restrained  by  considerations  of  a 
similar  nature.  I  can  hardly  think  that,  if  the  trust  had  been 
terminated,  or  the  bonds  sold  at  the  date  of  the  account,  when 
the  corpus  had  actually  gained  by  the  investment,  the  sums  re- 
tained from  interest  would  be  paid  over  to  the  remainderman. 
Yet  that  conclusion  would  follow  from  the  reasoning. 

I  think^  in  other  words,  that  the  question  of  holding  the 
balance,  even  between  tenant  for  life  and  remainderman,  is  a 
problem  so  dependent  on  the  particular  facts,  and  so  complex, 
that,  while  we  cannot  hope  to  solve  it  with  perfect  accuracy, 
every  one  would  feel  that  to  cut  the  knot  with  a  formula 
in  the  case  I  have  supposed  would  be  an  unnecessary  aban- 
donment of  the  discriminations  within  our  power,  and  as  a 
practical  judgment  would  be  as  likely  to  work  injustice  as  jus- 
tice. 

K.  I  am  right  so  far,  what  difference  can  it  make  that  the 
trustee  has  not  sold  ?  Whether  it  is  or  is  not  true,  as  is  said  in 
Hemenway  v.  Hemenway^  that  a  determination  not  to  sell,  if 
a  sale  is  possible,  stands  on  much  the  same  footing  as  a  pur- 
chase, I  apprehend  that  if  a  trustee,  having  the  usual  powers, 
sells  and  reinvests  twenty  times  in  as  many  days,  he  is  not 
ip%o  facto  guilty  of  a  breach  of  trust,  and  that  if  the  re- 
investments are  proper  and  profitable  his  conduct  would  not 
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be  open  to  animadverBion.  On  this  point  the  English  books 
can  give  us  no  light.  At  all  events  this  trustee  might  sell 
now  if  he  saw  fit.  On  what  ground  is  the  determination  of 
the  trustee  not  to  sell — ^a  determination  which  the  court  can- 
not revise — to  change  the  relative  rights  of  the  cestuis  que 
trust  f 

Let  us  look  a  little  further  into  the  rule  adopted.  Suppose 
a  sale  to  have  taken  place  and  other  bonds  to  have  been  booght 
at  a  price  above  par.  The  trustee  will,  of  course,  compute  the 
rate  of  interest  to  be  received  by  the  tenant  for  life  in  the 
future  by  deducting  the  annual  sums  necessary  to  replace  the 
new  premiums  paid.  But  there  is  no  particular  sanctity  in  the 
rate  which  happened  to  prevail  at  the  moment  of  purchase, 
still  less  in  the  rate  artificially  determined  by  the  premiam 
paid.  If  there  has  been  no  sale,  but  the  market  price  of  the 
bonds  has  risen,  ex  hypothesi  the  rate  of  interest  is  conclusively 
proved  to  have  fallen,  because  the  fall  in  the  current  rate  of 
interest  is  the  only  recognized  ground  for  a  rise  in  price. 
Why  is  not  the  remainderman  entitled  to  have  a  new  computa- 
tion started  on  that  footing  t  Why  is  not  the  tenant  for  life 
entitled  to  have  the  reservation  diminished  if  the  rate  of  inter- 
est rises  ?  And,  pushing  the  principle  to  its  logical  result,  why 
is  not  the  trustee  bound  to  follow  the  fluctuations  of  the  mar- 
ket from  day  to  day,  attributing  them  all  to  the  fluctuations  of 
interest,  as  he  is  bound  to  do  f 

I  now  recur  to  the  premises  of  the  argument  which  I  am 
opposing.  I  repeat  what  was  said  in  Hemenway  v.  Hemenr 
wayy  that  I  do  not  see  how  we  can  start  with  the  assumption 
that  all  proper  investments  are  absolutely  safe  when  the  lead- 
ing case  in  this  State  is  to  the  very  point,  that  an  investment 
may  be  unsafe  and  yet  justifiable.  {LoveU  v.  Minoty  20  Pick. 
116.)  But  the  assumption  appears,  to  me  to  be  inconsiBtent 
with  facts  which  we  must  notice,  and  to  lead  to  conclusions 
not  yet  mentioned  which  we  could  not  accept.  Within  a  few 
years  the  first  mortgage  four  per  cent,  bonds  of  a  fionrish- 
ing  railroad  have  sold  at  eighty-five,  while  at  the  same  time 
United  States  four  per  cents,  stood  at  one  hundred  and  twenty 
or  more,  and  city  four  per  cents,  of  a  high  rate  stood  at 
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about  par.  The  differences  were  not  to  be  acconnted  for  by  the 
difference  of  time  which  the  bonds  had  to  ran  or  by  exemption 
from  taxation.  I  should  be  surprised  to  learn  that  either  bond 
was  not  a  proper  investment.  If  they  all  were  proper  invest- 
ments the  difference  in  price  could  not  be  referred  to  differ- 
ence in  interest. 

Again,  if  the  fiction  of  safety  be  adopted,  I  still  do  not  see 
why  it  does  not  follow  that  if  a  bond  is  bought  below  par  the 
tenant  for  life  is  equally  entitled  to  an  annual  increment  on 
the  interest  received  by  him  as  the  bond  gradually  approaches 
maturity.  This  was  argued  in  Hemenway  v.  Henienway^  but 
I  must  believe  that  such  a  doctrine  would  disconcert  trustees 
Dot  a  little.  Of  course  it  would  call  for  sales  of  capital  from 
time  to  time  to  produce  funds  for  the  tenant  for  life  beyond 
the  amount  received  on  the  bonds.  There  is  a  well  known 
bond  which  was  purchased  by  trustees  a  few  years  ago  at  fifty 
per  cent,  and  which  now  stands  at  one  hundred  and  twenty  or 
over.     How  is  a  case  like  that  to  be  dealt  with } 

If  it  be  said  that  the  consequences  suggested  follow  only 
upon  an  attempt  to  carry  logic  too  far,  and  that  they  are  to  be 
controlled  by  practical  judgment,  I  agree.  But  I  think  that 
the  same  thing  ought  to  be  true  of  the  step  now  taken,  as  I 
have  said  already.  If  we  are  to  start  with  a  fiction  and  then 
apply  logic,  1  think  these  results  follow.  If  we  are  to  use  our 
judgment  I  do  not  see  why  we  should  not  use  it  at  every  step, 
and  I  believe  that  to  make  the  tables  referred  to  the  universal 
arbiter  between  tenant  for  life  and  remainderman  is  not  so 
near  an  approach  to  justice  as  we  may  hope  to  make.  I  am 
much  more  disposed  to  regard  trustees  as  a  sort  of  domestic 
tribunal  ex  necessitate  between  the  parties,  subject  to  the  con- 
trol of  the  courts  in  case  of  a  want  of  good  faith  or  reasonable 
judgment. 

Finally,  I  must  repeat  what  was  said  in  Heinenway  v.  Hemr 
etiway^  after  an  elaborate  examination  of  the  English  books, 
that,  in  my  opinion,  the  English  cases  do  not  apply  the  prin- 
ciple of  wasting  investment  to  premiums  on  authorized  per- 
manent investments.  But  even  if  they  did  I  should  consider 
that,  in  view  of  the  latitude  of  investment  allowed  in  Massa- 
VoL.  rv.— 25 
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chasettfi  and  the  great  flactuatioDs  of  American  secnrities,  it 
would  be  undesirable  to  accept  that  principle  at  present  and 
still  more  so  to  adopt  the  simple  device  of  the  tables  as  the 
means  of  working  out  that  principle. 

I  express  no  opinion  upon  the  question  of  jurisdiction 
which  I  have  not  thought  it  necessary  to  examine,  as  both  par- 
ties desire  to  have  the  case  dealt  with  upon  its  merits  now.  I 
am  authorized  to  state  tliat  the  Chief  Justice  and  Mr.  Justice 
Charles  Allen  concur  in  the  views  which  I  have  expressed. 
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[62  Iowa,  129.] 


Chabitablb  dkvibk. — Benefioiaries  to  be  selected  by  ufe- 

TENANT. 

A  deyise  with  a  direction  that  what  remains  at  the  devisee's  death  shaU  be  de- 
vised by  him  "  to  the  support  and  management  of  such  worthy  and  meritoriona 
charitable  and  edacationid  and  religions  institutions  of  the  Roman  Catholic 
faith  "  as  he  may  determine,  is  yalid. 

AonoN  for  the  construction  of  a  will. 

Stiles  <&  Beamcmj  for  appellants. 

H.  B.  HenderahoU  and  McNett  <&  Tisdale^  for  appellees. 

Beck,  J.  Mary  Tally,  deceased,  executed  a  will,  in  the 
sixth  item  of  which  she  directs  that  a  certain  note  and  mort- 
gage securing  it,  made  to  her  by  The  Sisters  of  the  Humility  of 
Mary,  a  corporation  organized  under  the  laws  of  the  State, 
should  be  surrendered  to  that  corporation,  and  should  be  can* 
celed  without  payment.  The  seventh  item  of  the  will  disposes 
of  certain  notes  and  mortgages  by  directing,  in  the  language  of 
the  will,  that  the  securities  '^  shall  go  and  be  held  and  controlled 
and  managed  by  my  friend  and  relative,  Miss  Mary  T.  Shields, 
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for  and  duriDg  her  natural  life,  and  for  her  and  to  her  sole  ben- 
efit, and,  at  the  death  of  Mary  T.  Shields,  I  desire,  and  my  will 
is,  that  the  principal  of  the  securities  in  this  subdivision  of  my 
will  mentioned,  and  so  much  of  the  interest  arising  therefrom 
as  shall  remain  in  the  hands  of  Mary  T.  Shields  unexpended, 
shall  go  to  the  support  and  encouragement  of  such  worthy  and 
charitable  and  educational  and  rehgious  institutions  of  the  So- 
man Catholic  faith,  as  my  said  friend,  Mary  T.  Shields,  may  de- 
termine, and  she  is  charged  with  the  duty  of  making  such  dia- 
poeition  of  said  means  as  is  herein  provided,  by  will  properly 
executed  before  her  death,  it  being  my  intention  that  so  much 
of  the  funds  herein  entrusted  to  said  Mary  T.  Shields,  for  her 
use  and  benefit  during  her  natural  life,  as  may  remain  at  her 
death,  shall  not  descend  to  her  heirs,  but  go,  as  above  provided, 
to  some  Catholic  institution  or  institutions." 

The  ninth  item  directs  that  Mary  T.  Shields  ^^  shall  take  and 
hold,  for  the  purposes  mentioned  in  the  seventh  subdivision 
[item]  of  this  will,"  certain  real  estate,  "  or  the  proceeds  which 
may  arise  from  the  sale  of  said  property." 

The  plaintiffs  are  the  heirs  at  law  of  Mary  Tally.     They  al- 
lege in  their  petition  that  The  Sisters  of  the  Humility  of  Mary, 
which  is  claimed  to  be  a  corporation  organized  under  chapter 
2,  title  9,  of  the  Code,  which  provides  for  the  organization  of 
corporations  other  than  those  for  pecuniary  profit,  is  not,  by  its 
articles  of  incorporation,  intended  or  required  to  act  for  any  of 
the  purposes  specified  in  the  chapter  of  the  Code  referred  to, 
or  for  any  public  charity  or  purpose,  but  exercises  its  powers 
for  adequate  compensation,  and  for  private  gain  to  itself  or  to 
its  individual  members.     It  is  claimed  in  the  petition  that  the 
incorporators,  as  is  shown  by  the  articles  of  incorporation,  have 
and  are  to  have  no  associates,  or  accession  to  their  numbers,  and 
that  the  incorporation  does  not  hold  its  property  in  trust,  but 
as  an  absolute  owner,  having  power  to  manage,  control,  and  dis- 
pose of  all  property  for  th^  benefit  of  itself  and  the  incorpo- 
rators. 

It  is  also  claimed  that  the  devise  to  the  corporation  is  not 
by  its  terms  in  trust,  but  is  an  unqualified  gift,  without  any  di- 
rection or  obligation  imposed  to  use  the  funds  for  any  charity. 
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It  is  also  shown  that  the  will  is  witnessed  by  Ellen  Galvin, 
one  of  the  incorporators,  who  has  ever  since  been  a  member  of 
the  incorporation,  and  that,  as  but  one  other  witness  attests  it, 
the  corporation  cannot  take  under  the  will,  by  reason  of  the 
alleged  fact  that  Ellen  Galvin  is  not,  as  is  required  by  the  stat- 
ute, a  disinterested  and  competent  witness.  This  claim  is  based 
upon  the  allegation  of  the  petition  above  set  out. 

It  is  alleged  in  the  petition  that  the  bequest  in  the  seventh 
item,  and  the  devise  in  the  ninth,  are  void  for  uncertainty,  in- 
asmuch as  the  will  does  not  indicate  the  persons  or  objects  for 
which  the  funds  and  property  shall  be  appropriated. 

It  is  shown  by  an  amendment  to  the  petition  that  the  incor- 
porators, who  are  the  only  members  of  the  corporation  of  The 
Sisters  of  the  Humility  of  Mary,  are  all  aliens,  and  none  of 
them  are  citizens  of  the  United  States  and  of  this  State.  For 
this  reason  it  is  claimed  that  they  are  not  authorized  by  the  laws 
of  this  State  to  become  an  incorporated  body. 

The  defendants,  the  executors  named  in  the  will  (Mary  T. 
Shields  being  one  of  them)  which  has  been  admitted  to  pro- 
bate, and  the  legatee  and  devisee  named  in  the  sixth,  seventh 
and  ninth  items  of  the  will  as  above  shown,  demurred  to  the 
petition,  on  the  ground  that  it  fails  to  show  facts  entitling 
plaintiff  to  the  relief  claimed.  The  demurrer  was  sustained. 
The  case  is  before  us  for  determination  upon  the  pleadings. 

It  will  be  observed  that  the  petition  assails  the  respective 
items  of  the  will  on  different  grounds.  1.  The  bequest  to  The 
Sisters  of  the  Humility  of  Mary  is  claimed  to  be  void,  for  the 
reason  that  Ellen  Galvin,  one  of  the  two  witnesses  to  the  will, 
is  not  competent  and  disinterested.  The  claim  is  based  upon 
the  ground  that  the  corporation  is  not  a  charitable  institution, 
but  is  a  private  corporation  for  profit,  and  the  witness  to  the 
will  has  a  property  and  interest  in  its  assets.  2.  The  incorpo- 
rators and  members  of  the  corporation  are  not  citizens  of  the 
United  States  and  of  this  State.  3.  The  bequest  and  devise  to 
Mary  T.  Shields  is  claimed  to  be  void  for  uncertainty.  We  will 
proceed  to  consider  these  grounds  of  objection  to  the  will. 

We  will  proceed  to  inquire  whether  Ellen  Galvin,  under  the 
facts  of  the  case  as  disclosed  by  the  allegations  of  the  petition, 
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is  a  competeDt  and  disinterested  witness  to  the  will.  It  may 
be  premised  that  the  questions  relating  to  the  character  and 
powers  of  the  corporation  of  The  Sisters  of  the  Humility  of 
Mary,  and  whether  it  is  a  corporation  for  charitable  purposes  or 
for  pecuniary  profit,  relate  alone  to  the  question  of  the  compe- 
tency of  the  witness  to  the  will.  If  she  is  a  competent  wit- 
ness, and  there  is,  on  the  grounds  of  her  interest,  no  objection 
to  the  will,  the  corporation  will  take  the  property  without  re- 
gard to  its  character  and  powers. 

The  allegations  of  the  petition,  urging  the  objections  to  the 
will  on  the  ground  of  the  interest  of  the  witness,  are  all  based 
upon  or  refer  to  the  articles  of  incorporation  of  The  Sisters  of 
the  Humility  of  Mary.  It  becomes  necessary  to  consider  these 
articles,  in  order  to  determine  the  question  before  us.  This  can 
be  better  and  more  fairly  done  by  setting  out  in  full  the  articles 
of  incorporation,  which  are  in  the  following  language : 

"  Articles  of  incorporation  of  The  Sisters  of  the  Humility 
of  Mary,  made  and  adopted  this  eleventh  day  of  May,  1878,  in 
accordance  with  the  provisions  of  chapter  2,  title  9,  of  the 
Code  of  Iowa,  A.  D.  1873  : 

"Art.  1.  The  name  of  this  corporation  shall  be  *  The  Sisters 
of  the  Humility  of  Mary.' 

"  Abt.  2.  The  territory  of  its  business  shall  be  the  State  of 
Iowa,  with  its  principal  place  of  doing  business  Ottumwa,  Wa- 
pello county.  State  of  Iowa. 

"  Akt.  3.^  The  incorporators  are,  Mary  Catherine  Man  jean, 
Mary  Lawler,  Ellen  Galvin,  Ellen  Wogan,  Anna  Patterson,  Mar- 
garet Burke,  Jane  Mangan  and  Josephine  Gerardine. 

"  Aet.  4.  The  object  and  purposes  of  this  association  are  to 
afford  a  greater  opportunity  and  more  security  to  the  incorpora- 
tors and  their  successors,  in  the  establishment  and  management 
of  hospitals,  schools,  asylums,  and  other  institutions,  for  the  re- 
lief, education  and  care  of  the  poor,  the  needy,  the  distressed, 
the  orphan,  and  the  ignorant. 

''  Art.  5.  The  business,  funds  and  property  of  this  associa- 
tion shall  be  managed,  controlled,  protected  and  preserved  by  a 
council  of  three,  chosen  from  the  members  of  the  association, 
who  shall  hold  their  offices  for  three  years,  and  until  their  sue- 
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cesBorQ  are  duly  elected  and  qualified^  and  the  council  of  three 
for  the  first  three  years  shall  consist  of  Mary  Catherine  Man- 
jean,  Mary  Lawler  and  Ellen  Galvin. 

"  Art.  6.  The  persons  named  in  Article  5  shall,  within  three 
days  after  the  incorporation  of  this  body — or  as  soon  thereafter 
as  they  conveniently  can — and  the  members  of  each  succeeding 
council  shall,  within  a  like  time  after  their  election,  proceed  to 
elect  by  ballot  from  their  number,  for  the  ensuing  three  years, 
a  Superior,  and  to  appoint  such  other  ofiScers  and  agents  as  they 
may  deem  expedient  and  necessary,  and  who  shaU  hold  their 
offices  and  agencies  for  the  term  of  three  years,  and  until  their 
respective  successors  are  duly  appointed  and  qualified,  or,  if 
they  are  appointed  for  a  less  time  than  three  years,  then  for  the 
time  they  may  be  appointed,  unless  sooner  discharged. 

"  Art.  7.  The  council  of  three  shall  have  power  to  adopt 
by-laws  and  regulations  as  they  may  deem  proper  for  the  con- 
trol and  management  of  the  hospitals,  schools,  asylums,  and 
other  establishments  under  their  care  and  control,  and  the  effi- 
cient government  of  their  own  council,  and  the  officers  and 
agents  appointed  thereby,  such  by-laws,  rules  and  regulations, 
not  being  contrary  to  these  articles,  the  laws  and  Constitution 
of  the  United  States  and  of  the  State  of  Iowa,  and  the  said 
council  may  do  and  perform  everything  proper  and  necessary 
to  be  done  to  carry  out  the  objects  and  purposes  of  this  associ- 
ation, but  in  no  case  shall  any  officer  or  agent  of  this  association 
be  paid  any  sum  for  her  services  as  such. 

^'  Art.  8.  The  parent  house  in  this  State,  and  the  principal 
place  of  doing  business,  shall  be  located  at  the  city  of  Ottumwa, 
in  the  county  of  Wapello,  Iowa. 

"  Abt.  9.  The  association  shall  have  full  power  and  author- 
ity to  acquire,  possess,  hold,  use,  and  enjoy  by  gift,  grant,  de- 
vise, bequest,  purchase  or  otherwise,  real  estate  or  personal 
property,  and  shall  have  power  to  sell,  convey,  mortgage  and 
dispose  of  the  same  in  any  manner  the  said  association  shall 
deem  best  for  the  interest  of  the  association  and  the  further- 
ance of  the  objects  and  purposes  for  which  their  association  is 
created. 

^^  Art.  10.  This  corporation  shall  have  a  seal,  on  which  sha  U 
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be  engraved  the  words  *  The  Sisters  of  the  Humility  of  Mary, 
Ottnmwa,  Iowa,'  and  which  shall  evidence  its  official  and  cor- 
porate acts. 

^<  Abt.  11.  This  corporation  shall  have  power  to  sue  and  be 
sued,  to  make  contracts,  and  in  general  to  do  all  the  acta  of  a 
natural  person,  which  may  be  necessary  to  carry  out  its  objects 
and  purposes. 

"  Abt.  12.  This  corporation  shall  endure  for  twenty  years, 
as  provided  by  sec.  1069  of  the  CJode  of  Iowa,  of  1873,  and 
shadl  have  the  privilege  of  re-incorporating,  as  provided  by  sec. 
1102  of  said  Code,  and  in  general  shall  enjoy  all  the  powers, 
privileges  and  immunities  and  benefits  provided  for  by  the  laws 
of  the  State  of  Iowa,  for  the  purpose  for  which  it  is  created." 

The  fourth  article  of  the  foregoing  instrument  declares  that 
the  purpose  of  the  association  is  to  enable  the  incorporators  to 
establish  and  manage  hospitals,  schools,  asylums,  and  ^^  other  in- 
stitutions, for  the  relief,  education  and  care  of.  the  poor,  the 
needy,  the  distressed,  the  orphans  and  the  ignorant."  These 
objects  are  all  essentially  charitable,  and  are  never  parsaed, 
when  under  the  care  of  religious  sects,  whether  Catholic  or 
Protestant,  with  the  view  of  pecuniary  profit.  The  distribu- 
tion of  dividends  to  corporators  or  others  arising  from  the  earn- 
ings or  profits  of  such  institutions  is  an  unheard  of  thing.  The 
idea  of  making  money  out  of  such  institutions,  where,  as  in  the 
case  before  us,  they  are  established  and  supported  *'  for  the  re- 
lief, education  and  care  of  the  poor,  the  needy,  the  distressed, 
the  orphans  and  the  ignorant,"  could  never  have  been  enter- 
tained. 

There  is  nothing  in  the  articles  of  incorporation  disclosing 
any  such  a  purpose.  On  the  contrary,  the  instrument,  consid- 
ered in  the  light  of  the  public  history  of  such  institutions, 
shows  that  there  was  no  such  purpose  on  the  part  of  the  incor- 
porators. Article  7  declares  that  the  officers  and  agents  of  the 
corporation  shall  receive  no  compensation  for  services  rendered. 
It  is  true  that  pupils  in  the  schools,  or  patients  in  the  hospitals, 
may,  as  is  claimed,  in  some  instances  or  in  most  instances,  pay 
the  institution  for  services  rendered.  But  it  does  not  follow 
that  the  sums  so  secured,  or  any  part  of  them,  may  or  can  be  di- 
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yided  as  profits.  It  is  true  that  all  such  institutions,  when  es- 
tablished by  religions  sects,  are  endowed  by  fnnds  given  or  be- 
queathed by  the  benevolent,  and  it  is  also  true  that  they  cannot 
be  successfully  conducted  without  such  endowments.  It  clearly 
appears  that  the  incorporators  of  the  association  in  question  can 
receive  no  dividends  or  profits  therefrom.  The  witness  to  the 
will,  therefore,  has  no  pecuniary  interest,  based  upon  the  right 
or  expectation  of  receiving  dividends  or  profits. 

But  it  is  urged  that,  upon  the  dissolution  of  the  corporation,, 
its  assets  will  be  divided  among  the  corporators,  and,  for  that 
reason,  the  witness  has  an  interest  in  the  property  bequeathed 
by  the  will.  For  the  purposes  of  the  case,  let  the  position  be 
admitted,  though  we  do  not  so  hold,  and,  to  say  the  least  of  the 
proposition,  it  is  extremely  doubtful. 

But  such  interest  is  uncertain  and  contingent.  It  depends 
upon  whether  the  witness  will  survive  the  dissolution  of  the 
corporation  ;  whether  it  will,  when  dissolved,  have  any  assets  to 
distribute,  or  whether  it  may  not  by  re-incorporation  continue 
to  hold  the  funds  indefinitely.  The  interest,  to  disqualify  the 
witness  to  a  will,  must  be  present,  certain  and  vested.  (See 
Hawkins  v.  Hawkins^  54  Iowa,  443.)  In  that  case,  it  is  held 
that  a  wife  has  no  such  interest  in  a  legacy  to  her  husband  as 
will  disqualify  her  to  witness  the  will.  Yet,  surely,  the  inter- 
est of  the  corporator  signing  the  will  in  this  case  as  a  witness  is 
not  less  remote,  uncertain  and  contingent  than  the  interest  of  a 
wife  in  a  bequest  to  her  husband.  We  conclude,  therefore,  that 
Ellen  Galvin  is  a  competent  and  disinterested  witness  to  the 
will  involved  in  this  case. 

It  is  urged  that,  as  the  incorporators  and  present  members 
of  the  corporation  of  The  Sisters  of  the  Humility  of  Mary  are 
not  citizens  of  the  United  States  and  of  this  State,  the  will,  so 
far  as  it  requires  the  notes  and  mortgage  executed  to  the  de- 
cedent to  be  canceled,  is  void.  The  thought  upon  which  the 
position  is  based  is  that,  as  the  statute  (Code,  §  1095)  requires 
corporators  of  associations  to  be  citizens  of  the  United  States, 
and  at  least  a  majority  of  them  to  be  citizens  of  the  State,  the 
corporation  has  no  legal  existence,  and  therefore  it  cannot  resist 
plaintiffs'  claim  made  in  this  action.     The  repetition  of  certain 
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facts  in  this  connection  will  aid  a  clear  underBtanding  of  onr 
coDcluaiona  apon  this  point,  and  the  reasons  upon  which  they 
are  based.  The  Sisters  of  the  Hamility  of  Mary,  as  a  corpora* 
tioQ,  execnted  a  note  and  mortgage  to  the  decedent,  Mary 
Tally,  of  whom  plaintiffs  are  heirs.  The  sixth  item  of  the  will 
in  question  directs  that  the  note  and  mortgage  be  canceled  and 
surrendered  to  the  Sisters  without  payment.  Plaintiffs  daint 
that  the  note  and  mortgage  should  be  regarded  as  assets,  not 
sabject  to  the  will,  but  subject  to  distribution  to  the  heirs  of 
decedent. 

They  do  not  claim  that  these  instruments  are  invalid  and  not 
binding,  upon  the  ground  of  the  illegal  organization  of  the  cor- 
poration, or  for  any  other  reason.  On  the  contrary,  we  under- 
stand that  they  insist  that  they  are  capable  of  being  enforced. 
If  they  are  void,  it  would  be  a  vain  thing  for  plaintiffs  to  con- 
tend about  the  direction  they  take,  whether  to  the  legatee  or 
the  heirs.  We  have,  then,  the  case  of  the  plaintiffs  insisting^ 
that  the  note  and  mortgage  are  valid,  but  that  the  bequest  di- 
recting their  collection  is  void,  for  the  reason  that  the  corpora- 
tion is  not  legally  organized. 

Code,  section  1089,  provides  that  "  no  body  of  men  actiug^ 
as  a  corporation  shall  be  permitted  to  set  up  the  want  of  a  legal 
organization  as  a  defense  to  an  action  against  them  as  a  corpo- 
ration ;  nor  shall  any  person  sued  on  a  contract  made  with  such 
corporation,  or  sued  for  an  injury  to  its  property,  or  a  wrong 
done  to  its  interests,  be  permitted  to  set  up  a  want  of  such  legal 
organization  in  his  defense.'' 

This  provision,  it  wiU  be  observed,  sustains  plaintiffs'  posi- 
tion that  the  note  and  mortgage  cannot  be  resisted  by  the  Sis- 
ters on  the  ground  that  they  are  not  legally  incorporated. 

Tlie  provision  goes  further,  and  declares  that,  in  an  action 
brought  by  a  corporation  upon  contract,  or  for  injury  to  ita 
property,  or  "  for  a  wrong  done  to  its  interest,"  the  defendant 
cannot  plead  in  defense  the  want  of  legal  organization  of  the- 
plaintiff  corporation.  The  purpose  of  the  section  is  to  provide 
that  the  enforcement  of  rights  against  corporations,  and  the  en- 
forcement by  a  corporation  of  contracts  made  with  it,  and  the 
recovery  of  claims  for  "  a  wrong  done  to  its  interest,"  cannot 
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be  defeated  on  the  ground  that  the  corporation  was  not  legally 
organized.  It  cannot  be  claimed  that  these  provisions  apply 
only  when  the  corporation,  or  the  person  contemplated  in  the 
section,  is  defendant  in  an  action.  But  if  the  rights  contem- 
plated in  the  section  are  attempted  to  be  enforced  in  an  action, 
the  provisions  apply,  whether  the  person  claiming  them  is  a 
plaintiff  or  a  defendant.  It  often  happens  that  rights  to  prop- 
erty, or  rights  under  contracts,  or  "  a  wrong  done  to  the  inter- 
est "  of  a  person,  are  enforced  by  defendants  to  actions.  In 
«iich  case  the  provision  applies. 

Is  the  subject-matter  of  this  action,  so  far  as  the  Sisters'  cor- 
poration is  concerned,  of  such  character  as  to  bring  the  case 
within  the  rule  of  this  section  ?  It  involves  the  right  of  the 
corporation  to  the  securities  bequeathed  in  the  sixth  item  of  the 
will.  The  Sisters  insist  on  the  enforcement  of  this  item; 
plaintiffs  insist  that  it  is  void,  and  resist  its  enforcement  by  ask- 
ing that  it  be  declared  void  by  a  proper  decree  of  the  court. 

The  contest  is  over  the  right  based  upon  that  item.  It  is  in 
the  nature  of  a  contract,  which,  "  in  its  more  extensive  sense, 
includes  every  description  of  agreement  or  obligation  whereby 
one  party  becomes  bound  to  another  to  pay  a  sum  of  money,  or 
to  do  or  omit  to  do  a  certain  act;  or  a  conpract  is  an  act  which 
contains  a  perfect  obligation^  (Bouvier's  Dictionary.)  It  is 
«aid  in  Chitty's  Contracts,  p.  1,  that  "  the  term  contract  com- 
prises, in  its  full  and  more  liberal  signification,  every  descrip- 
tion of  agreement,  obligation^  or  legal  ticj  whereby  one  party 
binds  itself  or  becomes  bound,  expressly  or  impliedly,  to  an- 
other to  pay  a  sum  of  money,  or  to  perform  or  omit  to  do  a 
certain  act."  An  obligation  of  record,  as  a  judgment,  recogni- 
zance, or  the  like,  is  included  within  the  term  contract.  A  be- 
quest falls  within  the  term,  and  when  the  will  is  admitted  to 
probate  it  is  to  be  regarded  as  a  contract  of  record.  It  follows 
that,  where  a  corporation  seeks  to  enforce  a  bequest  in  a  will 
duly  admitted  to  probate,  its  claim  cannot  be  resisted  on  the 
ground  that  it  has  not  been  legally  organized.  This  is  the  pre- 
cise case  before  us.  In  this  action,  the  corporation  ask  that  the 
will  be  enforced;  the  plaintiffs  seek  to  set  it  aside  on  the 
ground  of  illegality   in  the  corporation's  organization.    But 
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on  that  gronnd  its  validity  cannot  be  questioned,  as  we  have 
seen. 

This  construction  of  the  statute  in  question  is  demanded  bj 
justice  and  the  interest  of  the  public.  Corporations  defectively 
or  illegally  organized  may  acquire  great  property  interests  in 
personal  and  real  estate  and  choses  in  action.  Their  business  is 
conducted  and  properly  managed  in  the  same  manner  as  though 
they  were  legally  organized,  and  the  interest  and  rights  of  all 
parties  dealing  with  them  are  involved.  If,  in  an  action  to  en- 
force any  right  held  by  a  corporation,  it  were  declared  to  have 
no  legal  existence,  great  confusion  and  losses  would  result,  not 
only  to  its  members,  but  to  persons  having  dealings  with  it. 

This  view  does  not  ignore  and  disregard  the  statutes  pre- 
scribing the  manner  of  organizing  corporations,  or  providing  as 
to  the  character  of  the  persons  who  shall  be  incorporators. 
These  statutes  may  be  enforced  by  proper  proceedings  at  law 
by  qtio  toarrantOy  and  if  it  be  found  that  a  corporation  is  not 
l^ally  organized,  and  should  be  ousted  of  its  franchises,  and  dis- 
solved, trustees  will  be  appointed,  who,  under  the  direction  of 
the  court,  will  protect  the  creditors  of  the  corporation  and  all 
persons  interested  in  its  property.  (See  Code,  §§  3345,  3360, 
3367.) 

We  come  now  to  the  consideration  of  the  bequest  and  de- 
vise found  in  the  seventh  and  ninth  items  of  the  wiD.  They 
need  not  be  separately  referred  to  in  our  discussion  of  the 
principles  of  law,  the  same  doctrines  applying  to  both. 

It  plainly  appears  that  in  these  items  a  life-estate  in  the  real 
property,  and  the  income  arising  from  the  personalty  during 
the  life  o'f  Mary  T.  Shields,  are  willed  to  her.  This  is  not 
denied  by  either  party.  The  only  question  in  dispute  is  this : 
Does  the  will  so  dispose  of  the  estate  in  remainder  in  the 
realty,  and  the  funds  that  shall  be  found  upon  the  death  of  the 
devisee  and  legatee,  that  the  court  will  enforce  its  provisions. 
Counsel  for  plaintiffs  insist  that  these  items  of  the  will  are  void 
for  uncertainty.  This  statement  discloses  the  question  for  our 
decision  in  this  branch  of  the  case. 

It  is  first  insisted  by  plaintiffs'  counsel  that  the  objects  and 
charities  mentioned  in  the  will,  to  which  the  real  estate  and 
funds  are  to  be  appropriated,  are  so  uncertain  that  the  law  will 
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not  and  cannot  effectuate  the  intentions  of  the  testator,  and 
enforce  the  will.  The  foundation  of  this  position  is  that  the 
will  does  not,  with  sufficient  sertaintj,  indicate  the  beneficiaries 
of  the  charity. 

Reading  the  items  of  the  will  in  question,  we  discover  the 
testament  in  the  following  language  :    ^^  I  desire,  and  luy  will 
is,  that  the  principal  of  the  securities  in  this  subdivision  of  mj 
will  mentioned,  and  so  much  of  the  interest  arising  therefrom 
as  may  remain  in  the  hands  of  said  Mary  T.  Shields,  unexpend- 
ed, shall  go  to  the  support  and  encouragement  of  such  worthy 
and  meritorious  charitable  and  educational  and  religions  insti- 
tutions of  the  Roman  Catholic  faith,  as  my  said  friend,  Mary 
T.  Shields,  may  determine."     The  beneficiaries  of  the  charity 
of  the  testator  are  here  clearly  indicated  to  be  ^^  such  worthy 
and  meritorious  ^'  institutions  of  the  ^^  Roman  Catholic  faith," 
as  may  be  determined  by  Mary  T.  Shields.    The  will  does  not 
specifically  name  the  persons  or  institutions  that  are  to  receive 
the  charity.   It  leaves  the  beneficiaries  to  be  chosen  and  named 
by  the  person  appointed  to  distribute  the  charity.  It  is  compe- 
tent for  a  testator  to  bestow  a  charity  upon  a  person  or  institu- 
tion to  be  chosen  or  named  by  a  trustee  or  executor.    In  that 
case,  there  is  no  uncertainty  of  the  beneficiary,  for  the  courts^ 
when  called  upon  to  enforce  the  testament,  will  be  advised  of 
the  direction  of  the  charity  by  the  act  or  declaration  of  the 
trustee  or  executor.    Wills  providing  for  the  distribution  and 
appropriation  of  charities  in  this  manner  are  always  upheld  by 
the  courts.     (Perry  on  Trusts,  §  731 ;  2  Redficld  on  Wills  [2d 
ed.],  pp.  530-535 ;  Besketh  v.  Murphy^  35  N.  J.  Eq.  [8  Stewart], 
23  ;  and  see  cases  cited  in  note  by  reporter ;  WeUs  v.  DoatUy  3 
Gray,  201 ;  Brovm  v.  KeUey,  2  Cush.  243 ;  Saltanatdl  v.  Sanr 
dera^  11  Allen,  446 ;  First  Univeraalist  Society  of  North  Ad- 
ams  V.  Fitch^  8  Gray,  421 ;  Ooing  v.  Emery ^  16  Pick.  107 ; 
MUler  V.  Teachout^  24  Ohio  St.  525 ;  Am,  Tract  Soc.  v.  Ai^ 
wdter^  30  Ohio  St.  77 ;  De  Bruler  v.  FerguBon^  54  Ind.  549 ; 
Com,  of  Lagrange  Co,  v.  Rogers,  55  Ind.  297 ;  Pickering  v. 
Shotwell,  10  Pa.  St.  23 ;  Wi4iman  v.  Lex,  17  S.  &  R.  88;  Bea- 
ver  V.  Fihon,  8  Pa.  St.  327 ;  Peri/n  v.  Carey,  24  Howard,  465; 
Loring  v.  Marsh,  6  Wall.  337.) 
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An  elaborate  note  to  IJesheth  v.  Murphy  {supra),  by  the 
reporter  and  another,  found  in  the  Am.  Law  Register,  vol.  XXI 
(N.  S.),  pp.  660-666  (October,  1882),  cites  scores  of  cases  holding 
that  similar  dispositions  of  charities  by  will  are  valid.  It  also 
gives  quite  a  number  that  may  be  cited  against  the  doctrine. 
We  doubt  not,  however,  that  the  conclusion  we  reach  is  sup- 
ported by  the  great  weight  of  authority.  The  facts  of  this 
case  distinguish  it  from  Ze  Page  v.  McNamara  (6  Iowa,  124). 

We  reach  the  conclusion  that  the  will  is  not  void  for  uncer- 
tainty of  the  beneficiaries  of  the  charity. 

We  are  to  inquire  whether  there  is  a  trustee  named  in  the 
will,  whose  act  or  designation  will  render  certain  the  beneficia- 
ries of  the  charity.  This  may  be  admitted,  for  the  purposes  of 
the  case,  without  so  deciding,  to  be  necessary.  Counsel  for 
plaintiffs  insist  that  the  will  provides  for  no  such  trustee.  We 
think  the  contrary  clearly  appears,  and  that  the  instrument  in 
the  plainest  terras  names  Mary  T.  Shields  as  such  trustee.  The 
language  of  the  will  following  that  last  quoted  is  as  follows : 
"  She  [Mary  T.  Shields]  is  charged  with  the  duty  of  making 
soch  disposition  of  said  means  as  is  herein  provided,  by  will 
properly  executed  before  her  death,  it  being  my  intention  that 
80  much  of  the  funds  herein  entrusted  to  said  Mary  T.  Shields 
for  her  use  and  benefit  during  her  natural  life,  as  may  remain 
at  her  death,  shall  not  descend  to  her  heirs,  but  go,  as  above 
provided,  to  some  Catholic  institution  or  institutions.'' 

It  cannot  be  doubted  that,  if  the  words  "  by  will  properly 
executed  before  her  death"  had  been  omitted,  the  language 
would  have  clearly  indicated  the  creation  of  a  trust,  and  direct- 
ed its  execution.  But  counsel  for  plaintiff  urge  that,  as  these 
words  limit  the  power  of  Mary  T.  Shields  to  make  the  appro- 
priation of  the  charity  and  designation  of  the  beneficiaries  by 
will,  she  cannot,  therefore,  be  regarded  as  a  trustee.  There  is 
no  force  in  this  position  for  these  reasons :  Suppose  Mary  T. 
Shields  should  waive  her  life-estate  and  interest  in  the  prop- 
erty, can  it  be  doubted  that  she  could  then  indicate  the  benefi- 
ciaries to  receive  the  charity  i  Or  can  it  be  doubted  that  she 
has  the  right  and  power  to  surrender  her  life-estate?  In  case 
she  should  do  so,  the  trust  could  be  executed  by  her  in  her  life- 
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time.    Can  it  be  said  that  she  will  not  do  so  ?    Surely  chancery 
will  entertain  no  such  presumption. 

But  we  are  able  to  discover  no  reason  why  the  trust  may 
not  be  executed  by  a  will,  as  permitted  or  contemplated  by  the 
language  of  the  testament  before  us.  Indeed,  the  provision 
seems  to  have  been  suggested  by  common  sense,  seeking  to 
efiectuate  the  intention  of  the  decedent.  She  intended  that 
Mary  T.  Shields  should  enjoy  the  property  during  her  life,  and 
she  further  intended  that  the  same  power  should  direct  the 
charity  to  the  beneficiaries  who  should  finally  receive  it.  When 
Shields'  rights  shall  cease,  she  will  be  no  more  in  life,  and  will, 
therefore,  be  incapable  of  then  naming  the  beneficiaries.  But 
property  may  be  disposed  of  by  will,  and  the  decedent,  in  the 
exercise  of  good  common  sense,  chose  that  character  of  dispo- 
sition on  the  part  of  Shields  which  would  perfectly  carry  out 
the  intention  of  the  testator.  We  know  of  no  legal  principles 
which  will  defeat  the  will  on  this  ground,  and  have  been  re- 
ferred to  no  authorities  so  holding.  The  authorities  hold,  we 
think,  that  a  power  relating  to  a  trust  may  be  executed  by  a 
will,  where  the  power  creating  the  trust  so  provides.  (See 
4  Kent's  Com.  *330;  2  Hilliard's  Real  Prop.  p.  563,  §  41;  2 
Greenleaf's  Cruise  on  Real  Prop.  p.  534,  §  16  ;  1  Jar.  on  Wills, 
p.  547 ;  1  Story's  Eq.  Jur.  §  173,  and  notes.)  These  authorities 
go  to  the  extent  of  holding  that,  when  no  form  for  the  execu- 
tion of  the  power  is  prescribed,  it  may  be  executed  either  by 
deed  or  will. 

It  is  urged  that  Shields  may  not  execute  a  will,  and  in  that 
case  the  court  cannot  enforce  the  will,  for  the  reason  of  the  un- 
certainty that  will  exist  as  to  the  beneficiaries  of  the  charity. 
We  cannot  presume  that  the  trustee  wiU  neglect  to  discharge 
the  duty  imposed  upon  her  of  naming  by  will  the  beneficiaries, 
but,  on  the  contrary,  must  presume  that  she  will,  in  the  dis- 
charge of  her  duty,  indicate  by  testament  the  objects  to  which 
the  charity  shall  be  appropriated.  But,  at  all  events,  that  ques- 
tion cannot  now  be  anticipated.  It  will  be  time  enough  to  meet 
it  when  Shields  dies  without  making  the  disposition  of  the 
property  by  will,  if  such  a  thing  should  happen. 

It  is  insisted  that  Shields,  by  the  will,  takes  no  title  to  the 
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real  estate  mentioned  in  the  ninth  item.  This  position  ig 
based  npon  the  thought  that  she  is  not  made  a  trustee  by 
the  will.  But,  as  we  have  shown^  she  is  regarded  as  a 
trustee.  The  objection,  therefore,  falls.  In  order  to  create  a 
trust  estate  by  will,  the  law  requires  no  particular  form  of 
words  to  be  used  by  the  devisor.  If  his  intention  is  suffi- 
ciently disclosed,  that  the  property  shall  be  held  and  disposed 
of  by  the  trustee  named,  a  trust  estate  vests  in  the  trustee  un- 
der the  will. 

The  foregoing  discussion  disposes  of  all  questions  neces* 
8ary  to  be  considered  in  the  disposition  of  this  case,  and 
brings  us  to  the  conclusion  that  the  judgment  of  the  Dis- 
trict Court  ought  to  be  affirmed. 


See  Gk>odale  v.  Mooney,  anUy  p.  1,  and  cases  in  note;  Hesketh  v. 
Murphy,  3  Am.  Prob.  R.  7. 


Oilman  vs.  MoArdlb. 

[99  New  York,  461.] 

PbOYISION  fob  SAYmO  MASSES. 

A  deposit  of  a  ram  of  money  with  a  third  party,  on  hia  nndertaking  to  apply  the 
Mme  to  the  nae  of  the  depositor  and  her  hasband  daring  their  lires  and  after 
their  deaths  to  pay  therefrom  their  funeral  expenses  and  the  costs  of  suitable 
monuments,  and  to  expend  the  residue  in  procuring  masses  to  be  solemnixed  ac* 
cording  to  the  ritual  of  the  Roman  Catholic  Church,  creates  a  ralid  contract^ 
irrespective  of  the  legality  of  a  trust  to  say  masses. 

Tab  opinion  states  the  case. 
Richard  L.  Sioeezy^  for  appellant 
William  M.  Snyder^  for  respondent. 
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Eapallo,  J.  This  action  is  brought  by  the  administrator 
of  James  Gihnan,  deceased,  to  recover  of  the  defendant  cer- 
tain money  which  had  been  placed  in  his  hands  bj  Margaret 
Gilman,  the  wife  of  said  James  Gil  man,  a  few  days  before  her 
death.  James  Gilman  survived  his  wife  but  a  short  time. 
Both  died  intestate,  and  the  plaintiff,  a  half  nephew  of  James, 
took  out  letters  of  administration  upon  his  estate.  No  admin- 
istration appears  to  have  been  granted  upon  the  estate  of  Mar- 
garet Gilman. 

The  facts  of  the  case  are  uncontroverted.  Only  one  wit- 
ness was  examined  on  the  trial,  and  that  witness  waa  the  de- 
fendant. 

From  his  testimony  it  appears  that  Margaret  Gilman,  prior 
to  her  death,  had  money  in  savings  banks.  She  was  about 
eighty-five  years  old,  and  her  husband  was  upwards  of  ninety 
years  of  age.  They  had  no  descendants,  and  she  supposed  or 
stated  to  the  witness  that  she  had  no  next  of  kin  and  that  her 
husband  had  no  relatives  except  a  brother  who  was  in  a  monas- 
tery, or  some  other  religious  establishment,  in  Ireland.  Tlie 
defendant  was  an  intimate  friend  of  both  of  thirty  years'  stand- 
ing.    Both  were  Roman  Catholics. 

Margaret  had  several  conversations  with  the  defendant  in 
respect  to  the  money  which  she  had  in  the  savings  banks. 
8he  expressed  the  desire  to  get  her  money  out  of  the  banks  so 
that  the  lawyers  would  not  get  hold  of  it.  About  a  week  be- 
fore her  death  she  sent  for  the  defendant  and  delivered  to  him 
her  bank-books,  and  instructed  him  to  draw  the  money  out  of 
the  banks  and  apply  it  to  certain  purposes.  He  drew  the 
money  during  her  lifetime  on  her  written  orders.  The  finding 
of  the  trial  judge  is,  that  on  or  about  the  28d  of  August,  18s3, 
fiaid  Margaret  Gilman  placed  in  the  custody  of  the  defendant, 
Henry  McArdle,  about  $2,299,  and  directed  said  McArdle  to 
use  said  money  for  the  support  and  maintenance  of  herself  and 
her  said  husband  as  long  as  they  lived,  and  after  the  death  of 
the  survivor  of  them,  to  use  the  residue  of  said  money  to  pay 
their  respective  funeral  expenses,  and  pay  for  the  erection  of  a 
suitable  monument  to  their  memories,  and  to  expend  the 
amount  remaining  in  his  hands,  after  such   payments,   for 
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Soman  Catholic  masses,  to  be  procured  by  him  to  be  said  for 
the  repose  of  the  souls  of  herself  and  her  said  husband ;  that 
the  defendant  received  the  said  sum  of  money  upon  the  terms 
and  condition  stated  above,  and  promised  to  apply  it  to  the 
uses  and  purposes  therein  mentioned. 

Margaret  died  on  or  about  September  1, 1882,  and  her  hus- 
band died  on  or  about  October  13,  1882. 

The  defendant,  after  receiving  the  fnnd,  expended  a  por- 
tion of  it  for  the  purposes  directed,  and  there  is  a  balance  re- 
maining in  his  hands,  for  which  he  is  directed,  by  the  judgment 
appealed  from,  to  account  to  the  plaintiflF. 

The  plaintiff  claims  in  the  first  place  that  the  transaction, 
as  found,  created  a  mere  agency,  revocable  at  the  pleasure  of 
Mrs.  Gilman  ;  that  no  title  to  the  fund  passed  to  the  defend- 
ant, and  consequently  the  agency  was  revoked  by  her  death, 
and  the  title  to  the  fund  vested  absolutely  in  her  husband  as 
ier  legal  representative.  This  view  was  sustained  by  the  court 
below,  and  was  one  of  the  grounds  upon  which  its  judgment 
was  placed. 

We  cannot  concur  in  the  proposition  that  a  mere  agency 
was  established.  Passing  for  a  moment  the  questions  which 
arise  upon  the  undertaking  of  the  defendant  as  to  the  applica- 
tion of  the  surplus  which  might  remain  after  paying  for  the 
Bupport  of  Mrs.  Gilman  and  her  husband  during  their  lives, 
we  think  that  a  valid  trust  was  created  to  provide  for  such 
support,  which  trust  placed  the  fund  beyond  the  control  of 
Mrs.  Gilman  and  vested  the  title  to  it  in  the  defendant  as 
trustee.  A  trust  of  personalty  is  not  within  the  statute  of  uses 
and  trusts,  and  may  be  created  for  any  purpose  not  forbidden 
by  law.  Such  a  trust  may  be  created  without  writing,  and  the 
delivery  of  the  property  is  snilicient  to  pass  the  title.  (Perry 
on  Trusts,  586  ;  Day  v.  Roth^  18  N.  Y.  448.)  The  trust  may 
be  for  the  support  of  the  person  who  creates  it,  and  is  valid 
except  as  to  creditors.  The  statute  of  frauds  (2  R.  S.  135,  §  1) 
provides  that  "all  transfers  or  assignments,  verbal  or  written, 
of  goods,  chattels,  or  things  in  action,  made  in  trust  for  the 
use  of  the  person  making  the  same,  shall  be  void  as  against  the 
creditors,  existing  or  subsequent,  of  such  person,"  clearly  im- 
Vou  IV.— 26 
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plyiDg  that  they  are  valid  as  between  the  parties.  In  this  case 
the  trust  was  not  merely  for  the  support  of  Mrs.  Oibnan,  but 
for  that  of  her  husband  during  his  life,  and  was  one  which  he 
could  have  enforced.  In  Stone  v.  Raokett  (12  Gray,  227)  it 
was  held  that  the  delivery,  without  consideration,  of  certifi- 
cates of  shares  in  a  corporation,  with  blank  powers  to  transfer 
indorsed,  in  trust  to  pay  the  income  to  the  settler  during  his 
life,  and  at  his  death  to  transfer  the  shares  to  certain  charitable 
objects,  was  valid,  and  vested  the  title  to  the  shares  in  the 
trustee,  even  as  against  the  widow  of  the  settler,  and  this,  not- 
withstanding that  a  power  was  reserved  to  the  settler  to 
modify  the  uses  or  revoke  the  trust.  It  was  there  held  that 
the  delivery  of  the  certificates  with  assignments  of  some  of 
them,  and  powers  of  attorney  to  transfer  others,  was  equiva- 
lent to  a  completed  transfer,  and  passed  the  title  to  the 
trustee,  and  that  the  reservation  of  a  power  to  revoke  the  trust 
was  immaterial,  a  power  of  revocation  being  perfectly  con- 
sistent with  a  valid  tnist.  In  the  present  case  the  delivery  of 
the  money  was  complete,  and  there  was  not  even  a  power 
of  revocation  reserved.  In  Davia  v.  Ney  (125  Mass.  590)  a 
depositor  in  a  savings  bank  delivered  her  bank-book,  accom- 
panied by  an  assignment  of  her  deposit,  to  B.,  upon  an  oral 
agreement  that  B.  should  draw  for  her  what  money  she 
wanted  during  her  lifetime  and  pay  the  balance,  if  any, 
left  at  her  death,  to  her  son,  and  this  was  held  to  be  a  valid 
trust. 

In  this  case,  at  the  time  of  the  death  of  Mrs.  Oilman,  the 
title  to  the  fund,  or  so  much  of  it  as  had  not  then  been  ap- 
plied, was  in  the  defendant,  as  trustee,  upon  a  valid  trust  for 
the  support  of  her  husband  as  long  as  he  should  live.  If  he 
had  lived  long  enough  this  trust  might  have  consumed  the 
whole  of  the  fund,  which  was  not  large,  and  nothing  passed  to 
the  husband  or  representatives  of  Mrs.  Gilman,  unless  it  be  the 
contingent  right  to  the  surplus,  if  any  should  happen  to  remain 
after  the  death  of  Mr.  Gilman,  and  if  it  should  be  held  that  no 
valid  disposition  had  been  made  by  Mrs.  Gilman  of  this  sur- 
plus. So  long  as  he  lived  he  had  no  legal  title  to  any  part  of 
the  fund. 
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The  defendant,  in  pursuance  of  his  promise  and  nnder- 
taking,  did  apply  a  portion  of  the  fund  remaining,  to  the 
funeral  expenses  and  monument,  as  directed  by  Mrs.  Gilman, 
and  no  question  is  made,  in  this  case,  as  to  those  expendi- 
tures, but  the  plaintiff  seeks  to  recover  the  balance,  which 
according  to  the  directions  of  Mrs.  Gilman,  which  defendant 
agreed  to  carry  out,  was  to  be  devoted  to  procuring  masses. 

The  court  below  held,  as  to  this  surplus,  that  the  defendant 
held  it  as  a  mere  agent  whose  authority  was  revocable,  and  also 
that  no  valid  trust  had  been  created ;  that  there  was  nothing  il- 
legal or  contrary  to  public  policy  in  the  purpose  to  which  the 
defendant  had  undertaken  to  devote  it,  but  that  as  a  trust  it 
was  void  for  want  of  a  beneficiary  who  could  enforce  it,  both 
of  the  persons,  for  whose  benefit  the  masses  were  to  be  solem- 
nized, being  dead. 

The  conclusion  of  the  learned  court  that  a  valid  trust  was 
not  established  in  respect  to  the  surplus  admits  of  much  dis- 
cussion, and  we  do  not  propose  now  to  decide  that  question. 
It  is  said,  by  the  learned  annotator  of  the  11th  edition  of 
Kent's  Commentaries  (vol.  IV,  p.  305,  n.  2),  that  the  essential 
requisites  of  a  valid  trust  are,  first,  a  sufiicient  expression 
of  an  intention  to  create  a  trust,  and  second,  a  beneficiary  who 
is  ascertained,  or  capable  of  being  ascertained  ;  and  that,  out- 
side of  the  domain  of  charitable  uses,  no  definiteness  of  pur- 
pose will  sustain  a  trust  if  there  be  no  ascertained  beneficiary 
who  has  a  right  to  enforce  it.  And  in  the  case  of  Beekman  v. 
Bonaor^  the  same  learned  jurist,  in  delivering  the  opinion  of 
this  court,  says :  "  A  gift  to  chaHty  is  maintainable  in  this 
State  if  made  to  a  competent  trustee,  and  if  so  defined  that  it 
can  be  executed  cw  made  by  the  donor^  by  a  judicial  decree, 
although  it  may  he  void  a^cordijig  to  general  rules  of  lam  for 
want  of  an  ascertained  beneficiary.^^  {Beekman  v.  Bonsor^  23 
N.  T.  298,  Oomstock,  J.,  at  p.  310.) 

Whether  the  doctrine  above  enunciated  has  in  this  State 
undergone  any  change,  or  whether  the  disposition  made  by 
Mrs.  Gilman  can,  in  respect  to  the  surplus  in  controversy,  be 
construed  as  a  charitable,  pious  or  religions  use,  and  sustained 
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on  that  ground,  are   qncBtions  upon  which  we  reserve   our 
opinion. 

The  learned  judge  who  rendered  the  judgment  in  the  pres- 
ent case  exprtfssed  the  opinion  that  the  disposition  in  question 
would  have  created  a  valid  triist  if  contained  in  a  will,  though 
Dot  valid  under  the  circumstances  of  this  case  as  a  disposition 
inter  vivos,  but  it  seems  to  us  that  any  trust  of  property  which 
would  be  valid  if  created  by  will,  can  be  created  by  the  owner 
of  the  property  in  his  lifetime,  provided  it  is  then  to  go  into 
operation,  although  it  is  to  be  executed  after  liis  death,  and 
that  in  the  case  of  money  or  personal  property,  it  may  be 
created  by  oral  agreement  accompanied  by  a  transfer  or  deliv- 
ery of  the  property,  and  that  such  delivery  will  pass  the  title 
to  the  property,  and  that  as  a  trust  its  validity  is  to  be  tested 
by  the  same  rules  whether  it  be  created  by  will  or  by  contract 
inter  vivos. 

In  the  Matter  of  James  Sohouler  (134  Mass.  426)  a  case 
Tery  similar  to  this  was  decided.  The  deceased,  by  an  in- 
formal testamentary  writing,  authorized  the  Rev.  T.  L.,  after 
her  death,  to  withdraw  from  a  savings  bank  the  contents  of 
her  bank-book  and  to  dispose  of  them,  part  for  her  funeral  ex- 
penses and  the  residue  for  "charitable  purposes,  masses,"  etc. 
The  court  held  that  the  terms  of  the  bequest  clearly  manifested 
the  intention  to  create  a  trust  in  the  Hev.  T.  L.  and  that  it  was 
valid  ;  that  masses  were  religious  ceremonials  of  the  church  of 
which  she  was  a  member,  and  came  within  the  religious  or 
pious  uses  which  are  upheld  as  public  charities,  citing  the  case 
of  Juckson  V.  Phillips  (14  Allen,  639,  553).  Eev.  T.  L.  hav- 
ing died,  the  Supreme  Court  appointed  Archbishop  Williams 
trustee  in  his  place,  and  ordered  the  administrator  de  bonis  nm 
of  the  deceased  to  pay  the  money  to  him,  to  be  applied  accord- 
ing to  the  directions  of  the  will. 

By  reference  to  the  case  cited  it  will  be  seen  that  in  the 
State  of  Massachusetts  the  English  doctrines  on  the  subject  of 
charitable  uses,  and  the  cy  jpres  doctrine,  still  prevailed,  ar.d 
on  that  ground  the  court  upheld  a  trust  which  by  reason  of  its 
indefiniteness,  if  for  no  other  reason,  could  not  be  sustained  in 
this  State. 
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But  in  the  case  before  ns,  even  if  it  should  be  conceded 
that  the  agreement  under  which  the  defendant  received  the 
money  could  not  be  sostained  strictly  as  a  trust,  on  the  ground 
of  the  want  of  a  beneficiary  to  enforce  it,  it  would  not  follow 
that  it  was  of  no  effect  whatever.  As  a  trust  the  same  objec- 
tion, if  valid,  existed  to  the  undertaking  to  apply  the  fund  to 
defraying  the  funeral  expenses  of  the  deceased  and  her  hus- 
band, and  to  the  erection  of  a  monument  to  their  memories, 
but  it  would  be  a  great  abridgment  of  the  rights  of  property^ 
to  deny  to  any  person  the  power,  in  his  lifetime,  to  enter  into 
a  contract  to  be  performed  after  his  death  by  another  person, 
to  do  or  procure  to  be  done  any  act  not  objectionable  as  against 
any  rule  of  law,  morals  or  public  policy,  and  to  pay  the  consid- 
eration for  the  performance  of  such  contract.  It  appears  in 
this  case  that  the  defendant  was  an  undertaker ;  that  the  de- 
ceased selected  the  kind  of  coffin  she  desired,  and  described 
the  monument  she  wished  erected,  and  specified  the  times  at 
which  the  masses  were  to  be  solemnized,  and  the  finding  of  the 
court  is,  that  the  defendant  received  the  money  on  the  terms 
stated  by  the  deceased,  and  promised  to  apply  it  to  the  uses 
and  purposes  therein  mentioDcd.  There  was  no  indefiniteness 
about  this  contract,  and  it  was  easy  of  performance.  There 
certainly  can  be  no  legal  objection  to  a  person  contracting  in 
his  lifetime  for  his  funeral,  his  coffin  and  his  monument,  and 
even  for  the  solemnization  of  masses,  and  paying  for  them  in 
advance,  and  if  so,  what  reason  can  there  be  for  denying 
him  the  power  of  paying  a  sum  of  money  to  a  third  person 
on  his  agreement  to  procure  those  things.  Suppose  a  person 
should  desire  in  his  lifetime  to  provide  for  the  writing  of 
his  biography,  the  publication  of  his  literary  works,  the 
painting  of  his  portrait,  or  the  erection  of  a  statue  to  his 
memory  after  his  death.  He  certainly  can  make  a  valid  con- 
tract with  any  person  to  do  either  of  those  things,  and  pay  for 
them,  and  although  they  may  be  personal  to  himself  and  for 
the  gratification  of  his  own  feelings  and  perhaps  his  vanity, 
and  he  cannot,  in  strictness,  create  a  trust  for  the  purpose, 
because  there  will  be  no  beneficiary,  as  he  will  not  live  to 
enforce  it,  why  should  he  not  be  at  liberty  in  his  lifetime  to 
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contract  with  some  person  of  his  confidence  to  procure  them  to 
be  done,  and  as  a  consideration  for  such  agreement,  to  pav 
him  the  snm  necessary  to  defray  the  expense.  Sach  a  contract 
conld  be  enforced  by  the  legal  representatives  of  the  promisee, 
and  in  case  of  a  refusal  to  perform,  they  could  recover  the  con> 
sideration  paid.  It  certainly  must  be  in  the  power  of  a  per- 
son to  provide,  either  by  will  or  contract,  for  matters  of  this 
description,  and  I  can  see  no  legal  reason  why  he  should  be 
confined  to  a  testamentary  direction.  It  is  only  in  respect  to 
dispositions  of  property  which  are  not  to  have  any  effect  ex- 
cept upon  the  death  of  the  owner  and  are  revocable,  that  he  is 
confined  to  a  will.  If  they  operate  in  preserUiy  they  are  valid 
as  contracts,  even  though  they  are  not  to  be  carried  into  execu- 
tion until  after  the  death  of  the  party  making  them,  or  may  be 
contingent  upon  the  survivorship  of  another.  {Matter  of 
DiaZy  60  N.  Y.  93.)  Even  an  agreement  inter  vivos  that  one 
shall  by  will  bequeath  to  another  a  sum  of  money  is  valid 
though  the  promised  bequest  cannot  take  effect  until  after  the 
death  of  the  promisor. 

Where  money  is  paid  by  A.  to  B.  on  the  promise  of  B.  to 
invest  or  employ  it  in  a  specified,  definite  and  lawful  manner, 
a  valid  contract  is  made,  and  I  can  see  no  reason  why  the  con- 
tract may  not  be  to  employ  the  money,  in  the  specified  man- 
ner, after  the  death  of  A.  If  there  is  an  ascertained  bene- 
ficiary interested  in  the  performance  of  the  agreement,  he  can, 
after  the  death  of  A.,  enforce  it  as  a  trust.  If  there  is  no 
such  beneficiary,  the  right  to  enforce  it  as  a  contract,  or  in 
case  of  refusal  to  perform,  to  recover  the  consideration  paid, 
passes  to  the  legal  representatives  of  A.  Of  course  all  this 
is  subject  to  the  reservation  that  there  is  nothing  in  the  con- 
tract which  violates  any  law,  even  the  statutes  against  perpetui- 
ties. 

In  this  case  the  agreement  was  to  expend  the  surplus,  if  any 
should  remain  after  providing  for  the  support  of  Mrs.  Gilman 
and  her  husband,  and  their  funeral  expenses  and  monument,  in 
procuring  certain  masses  to  be  solemnized  according  to  the 
ritual  of  the  Koman  Catholic  Church,  of  which  they  were 
members,  a  duty  quite  definite  and  easy  of  performance  on 
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payment  of  the  customary  charges.  We  concur  with  the  court 
below  in  holding  that  there  was  nothing  illegal  in  the  purpose, 
nor  can  any  person  rightly  complain  that  it  involved  any  injus- 
tice. The  money  was  her  own.  She  disregarded  no  ties  of 
bndred,  for  she  had  none,  and  she  undertook  to  devote  her 
little  accumulations  to  the  benefit  of  herself  and  her  aged  hus- 
band BO  long  as  they  might  live,  and  to  securing  them  a  becom- 
ing burial,  to  be  followed  by  those  religious  ceremonies  which, 
according  to  their  belief,  were  important ;  but  we  cannot  con- 
cur in  holding  that  a  mere  agency  was  intended  to  be  created. 
Such  a  theory  is  conclusively  refuted  by  the  nature  of  the  con- 
tract itself.  The  title  to  the  money  delivered  by  Mrs.  Giiman 
to  the  defendant  vested  in  him  as  trustee  under  the  first  trust,' 
for  the  support  of  herself  and  her  husband  during  their  lives, 
which  was  irrevocable.  The  undertaking  as  to  the  contingent 
surplus  was  not  to  be  performed  as  agent  for  either  of  them, 
for  it  could  not  be  performed  until  after  their  death,  when 
there  would  be  no  principal.  The  intention,  manifestly,  was 
that  the  title  to  the  money  should  pass  to  the  defendant  in  con- 
sideration of  his  promise  tliat  he  would  expend  an  equivalent 
sum  in  the  designated  masses,  and  this  was  the  substance  of  the 
contract. 

We  are  of  opinion  that  this  contract  was  valid,  and  that  the 
representatives  of  Mrs.  Oilman  had  no  right  of  action  except 
in  case  of  a  breach  of  the  contract  by  the  defendant.  Whether 
the  representatives  of  Mr.  Giiman  had  any  right  of  action  in 
any  event  is  a  question  not  determined  in  this  case.  No  breach 
or  intended  breach  being  charged,  we  think  the  plaintiff  estab- 
lished no  cause  of  action  and  his  complaint  should  have  been 
dismissed. 

As  the  case  comes  before  us  on  a  conceded  state  of  facts  and 
only  a  question  of  law  is  presented,  the  judgment  appealed 
from  should  be  reversed,  and  the  complaint  dismissed,  with 
costs. 

All  concur,  except  Awtdbews  and  Finoh,  JJ.,  dissenting ; 
Eabl,  J.,  concurring  on  the  ground  that  there  was  a  valid  trust. 

Judgnxent  accordingly. 
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Bequests  for  masses.— About  the  period  of  the  Refonnation  ststutes 
were  passed  to  defeat  or  prevent  dispositions  of  property  to  porposes 
which  were  then  accoanted  saperstitious.  Under  the  operation  of  these 
statutes  the  courts  at  that  time  incliued  to  construe  many  devise^  and 
bequests  superstitious  which  would  not  now  be  qnestiuned,  and  if  it  hap- 
pened that  one  of  these  uses  did  not  come  within  the  letter  of  these  stat- 
ntes,  the  courts  would  declare  it  superstitious  and  void  by  the  geuenl 
policy  of  the  law.  Bequests  for  masses  are  particularly  proscribed  in  the 
statute  1  Edw.  YI,  c.  14,  wherein  it  was  declared  that  a  great  cause  of 
superstition  and  error  in  Christian  religion  was  the  fantasying  of  vain 
opinions  concerning  purgatory  and  masses  satisfactory  for  the  dead,  etc 
Such  a  bequest  was  therelbre  declared  void  in  the  cases  of  West  v.  Shut- 
tleworth,  2  My.  &  E.  684;  In  re  BlundelPs  Trust,  80  Beav.  860;  Heath  v. 
Chapman,  2  Drew.  417;  Att*y-General  v.  Fishmongers  Co.  2  Beav.  151. 
Bee,  also,  Yeap  v.  Ong,  L.  R  6  P.  C.  896. 

So,  also,  shortly  before  the  period  of  these  last  cited  cases,  it  was  held, 
construing  these  statutes,  tliat  a  bequest  to  Mr.  Baxter,  Uie  dissenting 
preacher,  of  £600,  to  be  distributed  among  sixty  pious  ejected  ministers, 
**  because,"  as  the  testator  assigned  the  reason,  ^'  I  know  many  of  them  to 
be  pious  and  good  men  and  in  gi'eat  want,"  was  void  as  superstitious,  and 
likewise  as  to  a  legacy  to  Mr.  Baxter  to  be  expended  in  circulating  copies 
of  his  book  **  A  Call  to  the  Unconverted."  Att'y-Qeneral  v.  Baxter,  1  Bq. 
Cas.  Ab.  96,  p.  9;  s.  c.  7  Ves.  76. 

Including  the  souls  of  others  with  his  own  in  the  supposed  benefit 
of  the  bequest  for  masses  will  not  validate  it.  West  v.  Shuttleworth^ 
tupra. 

But  in  Ireland  it  was  held  that  a  bequest  for  masses  for  the  testator's 
soul  was  valid.     Read  v.  Hod  gens,  7  Ir.  Eq.  Rep.  17. 

A  bequest  to  a  convent  of  nuns,  whose  sole  object  is  the  sanctif jing 
their  own  souls  and  not  performing  any  external  duties  of  a  charitable 
nature,  was  also  declared  superstitious  and  void.  Cocks  v.  Manner^  L. 
R.  12  Eq.  574. 

But  the  modem  tendency,  both  in  England  and  in  this  country,  and 
equally  whether  the  decision  proceeds  upon  the  doctrine  of  cy  pre$  or 
upon  general  modem  common  law  principles,  is  quite  away  Irom  any  such 
constraction  of  the  rules  as  to  charitable  and  superstitious  uses,  as  the  lead* 
ing  case  indicates,  and  a  bequest  for  masses  to  be  said  for  the  repose  of 
the  testator's  soul  would  undoubtedly,  in  every  State  in  the  Union,  under 
proper  circumstances,  be  sustained. 
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Van  Hornb  vs.  Oampbell. 

[8  Eastern  Reporter,  84,  New  York  Court  of  Appeals,  Norember,  1886.] 

ExaOUTOBY   DSVISB  DEPENDING  ON  NON-BZECUTION  OF  POWER  OF 

DIBPOSmON. 

An  azecatoiy  deyise  cannot  be  made  to  depend  on  the  non-ezecation  by  the  first 
taker  of  an  absolute  beneficial  disposing  power  Tested  in  him  by  the  will  creat- 
ing the  limitation,  and  the  fee  vests  in  the  first  taker. 

Action  for  ejectment. 
The  opinion  states  the  facts. 

A.  J.  ParkeTy  for  appellant. 
Horace  E.  Smithy  for  respondent. 

Andrews,  J.  The  original  plaintiff,  Jane  Van  Horne^ 
claimed  title  to  the  premises  in  controversy,  nnder  Henry  V^ 
Fonda,  one  of  the  sons  of  Jellis  Fonda,  who  died  seized  of  the 
premises  in  1791,  leaving  a  widow  and  two  sons  and  three 
daughters  surviving  him.  The  title  of  Henry  V.  Fonda  de- 
pended upon  the  validity  of  a  devise  over  in  the  will  of  Jellis 
Fonda.  Jellis  Fonda,  in  his  will,  devised  a  parcel  of  land  con- 
taiuing  about  fourteen  acres,  including  the  lot  in  question,  to 
his  wife  Jannettie,  for  life,  remainder  to  his  son  Douw,  his 
heirs  and  assigns  forever.  He  devised  another  parcel,  under  a 
similar  limitation,  to  his  son  Henry  Y.  In  a  subsequent  clause 
of  the  will  it  was  provided  that  "  if  either  of  my  two  sona 
shall  die  seized  of  the  estate  hereinbefore  bequeathed,  or  any 
part  thereof,  without  lawful  issue,  that  then  the  estate  of  him 
80  dying  seized,  hereby  bequeathed,  shall  descend  to  the  other 
of  my  sons,  in  which  case  the  survivor  shall  pay  to  my  said 
three  daughters,  each,  the  sura  of  $100."  Jannettie,  the  widow 
of  the  testator,  died  soon  after  her  husband  and  prior  to  the 
year  1800.  Douw  Fonda,  after  the  death  of  the  testator,  en- 
tered into  possession  of  the  fourteen  acres  devised  to  him,  and 
died  intestate  in  1837,  without  issue,  and  without  having  con- 
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vejed  or  otherwise  disposed  of  the  land.  The  contingencies 
thereby  happened  npon  which,  bj  the  terms  of  the  will,  the 
limitation  over  to  his  brother  Henry  Y.  was  to  take  effect.  The 
question  is  whether  this  ulterior  limitation  was  valid,  and  vest- 
ed the  fee  of  the  fourteen  acres  devised  in  the  first  instance  to 
Douw  Fonda,  in  his  brother  Henry  upon  the  happening  of  the 
contingencies  specified.  If  the  limitation  was  valid,  the  plaint- 
iff is  entitled  to  recover;  if  invalid,  he  has  no  title,  and  cannot 
maintain  the  action. 

Before  proceeding  to  examine  the  authorities  bearing  npon 
the  question,  it  is  important  to  observe  the  terms  of  the  devise, 
and  the  character  of  the  contingencies  upon  which  the  limita- 
tion over  is  made  to  depend.  The  devise  to  the  testator's  eon 
Douw  in  the  first  instance  was  of  a  remainder  in  fee,  dependent 
upon  the  life-estate  of  the  mother.  The  devise  was  to  him  and 
his  heirs  and  assigns  forever — words  apt  and  sufficient  to  carry 
an  absolute  fee.  The  devise  over  was  upon  a  double  contin- 
gency :  the  death  of  Douw  without  issue  and  without  having 
disposed  of  the  property  in  his  life-time.  The  latter  contin- 
gency is  not  stated  in  express  words.  But  the  power  of  the 
primary  devisee  to  dispose  of  the  land  by  a  conveyance  taking 
effect  in  his  life- time,  and  thereby  defeat  the  ulterior  limitation, 
is  implied  from  the  words  limiting  the  gift  over  to  the  land  or 
such  part  thereof  as  the  primary  devisee  "  shall  die  seized  of.'' 
That  these  and  similar  words  import  an  absolute  power  of  dis- 
position in  the  first  taker  has  been  frequently  adjudged,  and 
^ome  of  the  cases  on  this  point  will  hereafter  be  referred  to. 
The  devise  may  therefore  be  described  in  general  terms  as  a  de- 
vise to  the  testator's  son  Douw,  in  words  importing  an  absolute 
fee,  with  superadded  words  conferring  an  absolute  beneficial 
power  of  disposition  of  the  whole  subject  of  the  devise,  by 
conveyance  executed  in  his  life-time,  and  a  limitation  over  in 
the  event  of  his  dying  without  issue  and  without  having  exer- 
cised the  power  of  alienation.  If  the  devise  in  question  was  a 
simple  devise  to  the  testator's  son  Douw,  in  words  importing  a 
fee,  and  a  devise  over  to  his  brother  Henry  in  the  event  of  the 
death  of  Douw  without  issue  at  his  death,  it  would  have  con- 
stituted a  valid  executory  devise,  according  to  the  doctrine 
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finally  settled  by  the  Court  of  King's  Bench  in  Pells  v. 
Brovon  (Cro.  Jac  590),  decided  in  1619,  and  which  has  been 
nniformly  followed  in  subsequent  cases.  In  that  case,  as  the 
will  was  construed,  lands  were  devised  to  A.  and  his  heirs,  and 
if  he  died  without  issue  living  at  his  death,  then  to  B.  The  de- 
vise to  A.  was  in  words  importing  a  fee-siniple,  and  according 
to  the  mles  of  the  common  law,  prevailing  in  respect  to  con- 
veyances inter  vivoSy  no  further  h'mitation  was  permitted.  The 
common  law  did  not  allow  a  remainder  or  other  legal  estate  to 
be  limited  after  a  fee.  The  rule  was  founded  upon  the  postu- 
late that  a  conveyance  of  a  fee  was  a  conveyance  of  the  whole 
estate,  and  that  nothing  was  left  upon  which  the  limitation 
over  could  operate.  Upon  the  assumption  that  a  fee  given  in 
the  first  instance  carried  the  entire  and  absolute  interest  in  the 
land  to  the  grantee,  the  common  law  rule  that  there  could  be 
no  further  limitation  was  logical  and  consistent,  because  where 
the  whole  is  given,  there  can  be  nothing  beyond  that  left  to 
give.  But  under  the  statute  of  uses,  and  indeed  before  they 
were  legalized  by  that  statute,  a  species  of  limitations  known  as 
shifting  or  springing  uses  had*been  recognized,  which  permitted 
ulterior  estates  to  be  created',  to  arise  upon  the  defeasance  of 
prior  estates  in  the  same  property  contrary  to  the  strict  rules  of 
tbe  common  law.  The  courts  after  the  passage  of  the  statute 
of  wills  (32  Hen.  VIII),  following  the  analogies  furnished  in  con- 
veyances to  uses,  and  in  support  of  the  intention  of  the  tes- 
tator, gradually  came  to  recognize  tbe  validity  of  limitations 
not  permitted  in  conveyances  at  common  law.  In  this  desire 
to  sustain  the  intention  of  a  testator,  originated  the  species  of 
property  limitations  known  as  executory  devises.  There  are 
traces  of  the  doctrine  that  a  fee  limited  after  a  fee  may  be 
good  by  way  of  executory  devise,  prior  to  the  case  of  Pells  v. 
Brovnu  But  that  case  completely  established  the  validity  and 
indestructibility  of  that  species  of  limitations,  and  it  has  ever 
since,  as  stated  by  Lord  Kenyon  in  Porter  v.  Bradley  (3  Term 
Eep.  145),  been  regarded  as  the  foundation  and,  as  it  were, 
magna  charta  of  this  branch  of  the  law."  Since  that  time, 
executory  devises  limiting  a  fee  after  a  fee,  upon  some  contin- 
gency operating  to  defeat  the  estate  of  the  first  taker,  as  upon 
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his  death  without  issue  or  other  specified  event,  have  become 
common  forms  of  assurance.  The  common  law  doctrine  of  re- 
pugnancy between  the  two  estates,  which,  as  has  been  said,  was 
perfectly  rational  upon  the  assumption  upon  which  it  proceed- 
ed, has  given  way  to  the  more  just  and  reasonable  view,  which 
regards  the  prior  gift,  although  made  in  words  which,  standing 
alone,  import  an  absolnte  estate,  as  restrained  by  the  subeequent 
limitation  and  as  conferring  only  a  qualified  estate. 

This  prior  estate,  although  properly  denominated  a  fee,  be- 
cause it  may  last  forever,  is  nevertheless  a  base  or  determinable 
fee,  because  it  is  liable  to  be  defeated  by  the  happening  of  the 
contingency  upon  which  it  is  limited.    In  other  words,  in  such 
a  case,  as  the  limitation  is  construed,  an  absolute  fee  is  not 
given  to  the  first  taker,  but  only  a  qualified  and  determinable 
one.     But  a  reference  to  the  devise  contained  in  the  will  of 
Jellis  Fonda  discloses  an  element  not  contained  in  the  will  un- 
der consideration  in  Pells  v.  Brown,    It  is  not  a  simple  devise 
as  in  that  case,  to  A.  and  his  heirs,  with  a  devise  over  on  the 
death  of  A.  without  issae,  but  there  is  interposed  between  the 
primary  and  secondary  limitation  a  disposing  power,  whereby 
the  first  taker  was  entitled  to  dispose  of  the  whole  fee  for  his 
own  benefit,  and  thereby  cut  off  and  defeat  the  ulterior  limita- 
tion ;  because  it  is  evident  that  the  testator,  in  conferring  this 
power  on  his  son  Douw,  was  not  providing  for  a  disposition  by 
him,  subject  to  the  limitation  over  to  Henry,  but  for  a  disposi- 
tion which  would  defeat  and  destroy  it.    It  is  hardly  necessary 
to  call  attention  to  the  radical  difference  in  the  situation  of  the 
ulterior  devisee,  effected  by  this  power  of  disposition  in  the 
first  taker,  from  the  situation  of  the  executory  devisee  in  Pells 
y.  Brown  and  similar  cases.     In  cases  of  the  latter  class  the 
right  of  the  ulterior  devisee  cannot  be  cut  off  or  divested  by 
any  act  of  the  primary  devisee.    It  is  true  that  the  secondaiy 
limitation  depends  upon  a  contingency  which  may  never  hap- 
pen, and  so  no  estate  may  ever  rest  thereunder;  but  whether  it 
shall,  or  shall  not,  is  not  subject  to  the  will  of  the  first  taker, 
but  depends  upon  the  event  of  life,  or  death,  or  other  contin- 
gency, which  in  no  reasonable  sense  are  within  his  volition  or 
control.     On  the  other  hand,  where,  as  in  the  will  in  question. 
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ID  addition  to  words  importing  an  absolute  fee  in  the  first 
taker,  there  is  superadded  a  beneficial  disposing  power,  author- 
izing liim  to  convey  an  absolute  fee,  and  thereby  divest  all 
rights  in  the  secondary  devisee  and  cut  off  the  linaitation  over, 
the  interest  of  the  ulterior  devisee,  assuming  that  the  h'mitation 
is  valid,  is  reduced  to  scarcely  more  than  a  mere  possibility. 
The  power  given  to  the  first  taker  is  conjoined  with  an  interest 
in  him  to  exercise  the  power  and  thereby  defeat  the  subsequent 
estate.  In  any  view  the  estate  of  the  first  taker  is  scarcely  less 
than  complete  ownership,  and  the  right  of  the  ulterior  devisee 
is,  as  has  been  said,  scarcely  more  than  a  very  remote  possi- 
bility. 

The  precise  question  presented,  therefore,  for  our  determi- 
nation, is,  whether  an  executory  devise  can  be  made  to  depend  on 
the  non-execution  by  the  first  taker  of  an  absolute  beneficial 
disposing  power,  vested  in  him  by  the  will  creating  the  limita- 
tion, or  in  other  words,  whether  there  can  be  a  valid  executory 
devise  where  the  executory  limitation  is  conjoined  with  an  ab- 
solute power  in  the  primary  devisee  to  defeat  and  cut  off  the 
future  estate  or  interest  by  alienation  of  the  entire  fee  in  his 
life-time,  and  whether  it  makes  any  difference  as  to  the  rights 
of  the  ulterior  devisee,  whether  the  power  has  or  has  not  been 
exercised.  This  question  we  may  reasonably  expect  to  find  an- 
swered by  the  authorities,  and,  as  we  understand  them,  it  is  an- 
swered by  an  unbroken  line  of  authorities  in  this  State  and  the 
almost  uniform  course  of  decision  elsewhere  against  the  valid- 
ity of  such  a  limitation.  If  the  limitation  over  was  void  the 
absolute  fee  to  the  fourteen  acres  vested,  on  the  death  of  the 
testator,  in  his  son  Douw.  Where  a  limitation  over  after  a  de- 
vise of  a  fee-simple  is  void  for  remoteness  or  other  reason,  the 
fee-simple  stands  as  an  absolute  fee,  as  though  no  limitation 
over  had  been  attempted.  (Lewis'  Perp.  657 ;  2  Wash.  Real 
Prop.  360,  and  cases  cited.)  Another  remark  may  properly  be 
made  before  proceeding  to  examine  the  authorities.  Executory 
devises  are  what  the  court  have  made  them,  and  whether  in  a 
given  case  there  is  or  is  not  a  good  executory  devise,  depends 
upon  whether  the  devise  conforms  to  the  rules  which  the  court 
have  adopted  regulating  that  species  of  limitation.    This  is 
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▼ery  clearly  brought  out  in  a  striking  passage  from  Mr.  Har- 
grave  (Harg.  Jurid.  Arg.  31).    "Executory  devises,"  says  that 
eminent  authority,  ^'  appear  to  be  not  a  genuine  branch  of  our 
law,  but  an  indulged  superindnction  to  it;  not  a  regular  pro- 
duction of  our  general  system,  but  an  excrescence;   not  a 
strictly  regular  species  of  entail,  but  a  permitted  regular  mode 
of  settlement ;  not  a  legitimate  offspring  of  our  common  law, 
but  a  privilege  gradually  insinuated  into  our  jurisprudence." 
The  general  rule  sustains  a  limitation  over  after  the  devise  of  a 
fee  on  a  contingency  defeating  the  prior  estate ;  but  if  it  shall 
be  found  that  the  law  of  executory  devises,  as  established  by 
the  courts,  does  not  permit  such  a  limitation  over  on  a  particu- 
lar contingency,  as,  for  example,  where  an  absolute  power  of 
disposition  is  vested  in  the  first  taker,  then  the  limitation  over 
in  that  case  is  not  a  good  executory  devise,  because  it  does  not 
come  within  the  rules  regulating  that  species  of  limitation. 
The  limitation  over  in  the  case  supposed  would  be  repugnant  to 
the  prior  fee  and  the  superadded  power,  not  because  there 
could  not,  in  the  nature  of  things,  be  a  complete  and  perfect 
execution  of  the  intention  of  the  testator,  for  manifestly  there 
is  no  necessary  repugnancy  in  fact  between  a  gift  to  A.,  with 
power  of  disposition,  and  a  gift  over  to  B.  in  case  the  power  is 
not  exercised.   But  such  a  gift  over  upon  the  assumption  made 
is  repugnant  in  law  to  the  prior  estate  and  power,  because  the 
law  has  declared  that  a  valid  limitation  over  cannot  be  made  to 
depend  upon  such  a  contingency.     The  law  in  the  case  sup- 
posed defeats  the  intention  of  the  testator.    But  this  occurs  in 
all  cases  where  a  testator  undertakes  to  do  what  the  law  does 
not  permit.     The  rule  of  perpetuities  and  our  statute  of  uses 
and  trusts  furnish  similar  examples.     Lord  Langdale,  referring 
to  this  principle  in  Byng  v.  Lord  Stafford  (5  Bea.  658),  said  : 
"  The  words  are  not  rejected  against  the  rule  that  every  word  in 
a  will  shall,  if  possible,  have  a  meaning,  but  because  the  tes- 
tator has  attempted  to  do  what  the  law  will  not  permit,  or  has 
made  dispositions  of  property  which  are  inconsistent  with  each 
other." 

The  earliest  case  in  the  courts  of  this  State,  involving  the 
question  now  presented,  is  Jackson  v.  Bull  (10  Johns.  19),  de- 
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cided  in  1813.  The  action  was  ejectment.  The  plaintiflf 
claimed  title  under  the  will  of  one  Bnll,  whereby  the  testator 
devised  the  demanded  premises  to  his  son  Moses,  his  heirs  and 
assigns  forever ;  and  another  parcel,  by  a  similar  devise,  to  his 
son  Tonng ;  and  then  declared  as  follows :  '^  In  case  my  son 
Moses  should  die  without  lawful  issue,  the  said  property  he 
died  possessed  of  I  wiD  to  my  son  Toung,"  Ac.  After  the 
death  of  the  testator,  Moses  the  son  entered  into  possession  of 
the  property  devised  to  him,  and  died  in  possession  without 
issue,  and  by  his  last  will  devised  the  property  to  his  wife^ 
sister  and  half  brother,  under  whom  the  plaintiff  claimed 
title.  The  question  was,  whether  the  testator's  son  Moseff 
took  under  the  devise  an  absolute  fee,  thereby  rendering  the 
limitation  over  void.  The  cause  was  tried  before  Kent, 
Chief  Justice,  and  a  verdict  was  taken  subject  to  the  opin- 
ion of  the  court.  The  court  in  banc,  in  a  per  curiam  opinion, 
in  which  all  the  judges  concurred,  held  that  the  limitation 
over  was  void  as  being  repugnant  to  the  absolute  ownership 
and  power  of  disposition  given  to  Moses  by  the  will,  and  it 
was  declared  to  be  a  settled  principle  that  a  "  valid  executory 
devise  of  real  or  personal  property  cannot  be  defeated  at  the 
will  and  pleasure  of  the  first  taker;"  and  also  that  the 
question  did  not  turn  upon  the  fact  whether  the  devisee  had 
exercised  the  power  of  alienation.  The  power  of  disposition 
in  the  testator's  son  Moses  was  implied  from  the  words 
"died  possessed  of."  The  fact  that  Moses  had  himself  de- 
vised the  property  was  not  referred  to  by  the  court,  and  was 
clearly  immaterial.  The  language  from  which  the  power  of 
disposition  was  implied  manifestly  confined  the  disposition  to 
a  conveyance  by  Moses,  operating  in  his  life-time.  He  would 
die  possessed  of  the  land  in  the  absence  of  such  a  convey- 
ance, notwithstanding  he  had  devised  it,  and  if  the  limitation 
over  was  valid,  it  would  not  be  defeated  by  a  testamentary 
disposition,  because  such  a  disposition  was  not  within  the 
power.  The  very  close  correspondence  between  the  circum- 
stances of  that  case,  and  the  one  now  before  us,  cannot  fail 
to  attract  attention.  In  both,  the  primary  devise  was  in 
words  appropriate  to  carry  a  fee ;  the  limitation  over  in  both 
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<;a8e8  was  on   a   double   contingency   of   precisely  the  same 
character;  that  is,  on  the  contingency  of  death  without  issne 
and  without  having  disposed  of  the  property,  and  in  neither 
had  the   power  of   disposition  been  exercised.     The  case  of 
Jackson  v.  BvU  is  a  direct  and  explicit  authority  against  the 
validity  of   the   limitation  over  in  the  case  before  us.     The 
next  case  involving  the  question  arose  upon  the  will  of  Wil- 
liam Alexander,  known  as  Lord  Sterling,  who  died  in  1783.    By 
his  will,  dated  in  1771,  he  devised,  in  words  suflBcient  to  carry 
the  absolute  property,  all  his  estate,  real  and  personal,  to  his 
wife  Sarah ;    but  in  case  of   her  death  without  disposing  of 
such  estate  by  will  or  otherwise,  then  all  such  estate,  or  all 
parts   thereof   as   should  remain  unsold  or  undevised  at  her 
death,  he  devised  to  his  daughter  Catherine  Duer.     Tliis,  it 
will  be   observed,   was  a  perfectly  valid  executory  devise  to 
Catherine,   unless  the  limitation  over  was  void  by  reason  of 
the  disposing  power  vested  in  the  mother.     Several  cases  are 
reported  in  Johnson,   arising  under  this  will.     But  the  case 
of  JacJcson  v.  Robins  (15  Johns.  169 ;  s.  o.  16  Id.  537)  is  the 
onlj  one  to  which  reference  need  be  made.     That  was  eject- 
ment brought  to  recover  lands  in  Ulster  county,  the  plaintiff 
claiming  title  under  the  limitation   over  to   Catherine,  the 
daughter  of  Lord  Sterling.     The  defendant  relied  upon  two 
principal  grounds  of  defense ;  first,  that  the  limitation  over  in 
the  will  of  Lord  Sterling  was  void  by  reason  of  the  power  of 
disposition  given  to  the  mother;  and  second,  a  title  by  adverse 
possession.     The  case  came  before  the  Supreme  Court  on  spe- 
cial verdict,  and  judgment  was  rendered  for  the  defendant.    It 
was  carried  to  the  Court  of  Errors  and  was  there  argued  by 
some  of  the  most  eminent  counsel  in  the  State.     The  opinion 
was  delivered  by  Chancellor  Kent,  adversely  to  the  plaintiff, 
sustaining  the  defense  on  both  grounds.    The  counsel  for  the 
plaintiff,  at  great  length  and  with  ability,  assailed  the  correct- 
ness of  the  decision  in  Jackson  v.  Bull.     The  chancellor  in  liis 
opinion  re-examined  the  principles  of  that  decision,  and  after 
an  elaborate  discussion  and  examioation  of  the  authorities,  re- 
affirmed the  doctrine  of  that  case  and  declared  that ''  there  is 
not  a  case  to  be  found  in  which  a  valid  executory  devise  was 
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held  to  Babeist  under  an  absolute  power  of  alienation  in  the 
first  taker."  The  court  concurred  unanimously  in  the  opinion 
of  the  chancellor,  and  the  judgment  was  afiSrmed.  Passing  by 
the  case  of  Patterson  v.  EUis  (11  Wend.  260)  as  not  material 
to  the  discussion,  except  that  Chief  Justice  Savage,  in  his  opin- 
ion, cites  and  expressly  approves  the  doctrine  of  Jackson  v. 
Bull,  we  come  next  in  order  to  the  case  of  Helmer  v.  Shoe- 
maker (22  Wend.  137).  The  plaintiff  claimed  certain  land  un- 
der an  executory  devise,  the  defendant  under  a  deed  from  the 
first  taker.  Bv  the  will  the  land  was  devised  to  the  testator's 
wife,  without  words  of  limitation,  and  it  was  then  declared  that 
'^  all  the  avails  of  the  property  that  might  remain  "  at  her  de- 
cease should  go  over.  It  was  held,  Cowen,  J.,  writing  the  opin- 
ion, that  the  widow  took  an  absolute  fee  by  reason  of  the  power 
of  disposition.  The  title  of  the  defendant  might,  perhaps, 
have  been  sustained  on  the  deed  from  the  widow,  as  an  ex- 
ecution of  the  power  of  disposition,  but  no  reference  was  made 
to  this  point,  and  the  court  disposed  of  the  case  on  the  doctrine 
of  Jacksofi  V.  BvU,  In  McDonald  v.  Walgrove  (1  Sandf.  Ch. 
274)  a  testator  devised  all  his  real  estate  to  his  wife,  to  be  at 
her  entire  disposal,  but  if  any  part  remained  unsold  at  her 
death,  he  devised  the  same  to  his  children  and  grandchildren. 
The  will  took  effect  before  the  Eevieed  Statutes,  and  the  widow 
died  without  having  sold  the  property.  It  was  held  by  the 
vice-chancellor  that  the  wife  took  the  entire  fee-simple,  and 
that  the  subsequent  limitation  was  repugnant  to*  the  absolute 
gift,  and  was  void.  The  learned  judge  touches  very  nearly  the 
marrow  of  the  question  when  he  says :  ^'  Here  the  whole  es- 
tate was  made  defeasible  by  the  disposition  of  the  property  of 
the  testator,  and  by  consequence  it  cannot  be  deemed  an  exec- 
utory devise."  Norris  v.  Beyea  (13  N.  Y.  273)  was  a  case  in- 
volving the  construction  of  a  will  of  personal  estate,  taking  ef- 
fect after  the  Revised  Statutes.  The  testator,  after  bequeath- 
ing a  personal  fund  in  language  denoting  an  absolute  gift,  pro- 
vided that  it  should  go  over  in  the  event  of  the  first  legatee 
dying  under  age  and  without  issue.  It  was  held  in  accordance 
with  the  settled  law  that  the  gift  over  was  a  valid  executory  be- 
quest. Judge  Denio,  delivering  the  opinion  of  the  court,  dis- 
VoL.  IV.— 37 
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tinguiehed  the  case  from  those  in  which  the  limitation  over  wa» 
preceded  by  an  absolute  power  of  disposition  in  the  first  taker, 
and  said :  "  In  such  cases  a  further  limitation  was  clearly  hos- 
tile to  the  nature  and  intention  of  the  gift."  No  reference  was 
made  by  the  learned  judge  to  the  provisions  of  the  Revised 
Statutes,  but  the  case  was  decided  on  common  law  principles^ 
The  case  of  Trustees,  dkc,  v.  KeUog  (16  N.  Y.  83)  involved  the 
validity  of  a  legacy  under  a  will  which  took  effect  in  1824. 
The  testator  devised  his  real  and  personal  estate  to  his  daughter 
Chloe,  her  heirs  and  assigns  forever,  and  in  the  event  of  her 
dying  without  issue,  he  gave  to  the  plaintiff  a  legacy  of 
$10,000.  The  testator  by  his  will  appointed  a  guardian  for  the 
daughter  during  her  minority,  and  directed  him  to  apply  such 
part  of  the  estate  as  he  should  deem  necessary  for  her  mainte- 
nance, education  and  support.  It  was  claimed  on  behalf  of  the 
executors  that  the  legacy  was  void  for  repugnancy  to  the  prior 
gift  to  the  daughter.  The  objection  was  overruled  on  the 
ground  that  the  power  of  disposition  was  limited  to  a  special 
purpose,  and  during  a  limited  period,  viz. :  For  the  mainte- 
nance, education  and  support  of  the  daughter  during  her  minor- 
ity, and,  also,  that  from  the  amount  of  the  estate  the  provision 
fqr  the  support  of  the  daughter  could  not  have  been  intended 
to  interfere  with  the  legacy  to  the  plaintiff.  Judge  Denio,  in 
his  opinion,  recognizes  the  rule  that  an  absolute  power  of  dis- 
position would  have  rendered  the  legacy  void.  He  says :  "  If 
it  appeared  thjit  the  testator  intended  to  confer  upon  the  first 
devisee  an  absolute  power  of  disposition,  and  in  his  will  he  af- 
terward made  a  gift  over,  the  two  dispositions  cannot  stand  to- 
gether. The  absolute  power  of  disposition  shows  that  he  in- 
tended to  give  an  unqualified  title  to  the  first  devisee,  and  it  is 
in  the  nature  of  such  a  title  that  the  property,  if  not  alienated 
by  the  owner,  shall  descend  to  the  heirs  if  it  be  real  estate,  or 
go  to  the  next  of  kin  if  it  be  personal.  The  gift  over  is  repug- 
nant to  this  quality  of  absolute  ownership,  and  it  is  conse- 
quently void."  It  will  be  noticed  that  Judge  Denio  regarded 
the  rule  stated  as  alike  applicable  to  devises  of  real  and  per- 
sonal property.  Tyson  v.  Blake  (22  N.  Y.  563)  was  the  case  of 
an  executory  bequest  with  a  limitation  over  on  the  death  of  the 
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primarj  legatee  withoat  issue,  and  is  only  important  in  the  dis- 
cussion as  containiDg  an  express  recognition  of  the  doctrine  of 
the  prior  cases,  that  a  limitation  over  is  incompatible  with  an 
absolute  disposing  power  in  the  first  taker.  Terry  v.  Wiggins 
(47  N.  T.  512)  was  an  action  of  ejectment,  the  title  depending 
upon  a  devise  in  a  will,  which  took  effect  in  1862,  of  certain 
land  to  the  testator's  wife,  for  "  her  own  personal  and  inde- 
pendent use  and  maintenance,"  with  power  to  sell  the  same, 
and  a  devise  over  after  her  death  of  any  residue,  &c.  The 
court  construed  the  will  as  giving  the  wife  a  life-estate  only, 
with  a  limited  power  of  disposition,  and  sustained  the  devise 
over  on  this  ground.  Allen,  J.,  said :  "  The  power  of  dis- 
position is  not  absolute  so  as  to  bring  it  within  the  rule  mak- 
ing all  devises  with  absolute  power  of  disposition  in  the  dev- 
isee gifts  in  fee;  "and  he  further  said  that  if  the  devise  to 
the  wife  had  been  a  fee  the  claim  that  the  devise  over  was 
repugnant  and  void  would  have  been  well  founded.  The 
learned  judge  also  referred  to  certain  provisions  of  the  Revised 
Statutes,  and  remarked  that  it  was  not  material  to  decide 
whether  the  limitation  over  was  a  good  executory  devise  at 
common  law.  Smith  v.  Van  Ostrand  (64  N.  Y.  278)  involved 
the  construction  of  a  will  which,  as  construed,  gave  to  the  tes- 
tator's widow  a  sum  of  money  during  life  or  widowhood,  with 
power  to  use  so  much  of  the  principal  as  might  be  necessary 
for  her  support,  with  remainder  to  her  children.  The  court 
sustained  the  validity  of  the  gift  in  remainder  on  the  ground 
that  the  power  of  disposition  was  not  absolute,  but  limited  and 
conditional.  Judge  Rapallo  said  :  '^  The  cases  sustain  the  prop- 
osition that  where  an  absolute  power  of  disposal  is  given  to  the 
first  legatee,  a  remainder  over  is  void  for  repugnancy,"  and 
adds:  "  But  they  also  recognize  the  principle  that  if  the  jua 
dispon^ndi  is  conditional  the  remainder  is  not  repugnant. 
The  power  of  disposition  in  the  present  case  is  only  for  a 
special  purpose  —  the  support  of  the  widow."  CamjibeU  v. 
Beaumont  (91  N.  Y.  464)  was  an  action  for  the  construction 
of  a  will  of  real  and  personal  estate,  which  took  effect  in 
1876.  The  principal  question  was  whether  there  was  a  valid 
limitation  over  of  the  real  and  personal  estate  which,  in  the 
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first  instance,  was  given  to  the  wife  of  the  testator.  The 
alleged  limitation  over  was  of  the  property  or  such  portion 
"  as  may  remain,"  &c.,  after  the  decease  of  the  wife.  The 
court  held  that  upon  the  construction  of  the  whole  will  the 
fee  in  the  real  estate  and  the  absolute  interest  in  the  per- 
gonal property  was  given  to  the  wife,  and  further,  that  if  the 
intention  of  the  testator  was  to  limit  the  estate  over  the  lim- 
itation was  void  as  repugnant  to  the  power  of  disposition. 
Danforth,  J.,  said  :  '^  The  gift  appears  absolute  and  entire  in 
its  terms ;  no  child  of  the  testator  was  to  be  provided  for, 
:and  it  better  accords  with  the  decisions  in  this  State  to  hold 
that  if  a  limitation  over  was  attempted,  it  is  repugnant  and 
void,"  citing  Jackson  v.  Bull  {supra). 

We  have  referred  to  all  the  cases  which  we  have  found  in 
this  State  having  a  direct  bearing  upon  the  point  under  discos* 
«ion.  They  unite,  as  with  one  voice,  in  declaring,  as  an  nn* 
<loubted  principle  of  the  common  law,  that  a  valid  executory 
■devise  cannot  co-exist  with  a  devise  of  a  primary  fee,  accom- 
panied with  an  absolute  disposing  power  in  the  first  taker,  and 
that  an  executory  limitation  by  will,  either  of  real  or  personal 
property,  after  a  gift  of  an  absolute  estate,  is  void.  An  abso- 
lute power  of  disposition  annexed  to  a  primary  devise  in  fee  is 
deemed  conclusive  of  the  existence  in  the  primary  devisee  of 
an  absolute  estate.  Such  of  the  cases  as  sustain  a  limitation 
over  after  a  life-estate,  accompanied  with  a  limited  power  of 
disposition  in  the  life  tenant,  proceed  upon  a  distinction  per- 
fectly well  settled  and  fall  within  that  common  form  of  limita- 
tion, viz.,  a  limitation  for  life,  with  power  of  appointment  in 
the  life-tenant,  and  remainder  over  on  default  of  its  exercise. 
The  estate  created  by  the  exercise  of  the  power  does  not  take 
effect  out  of  the  interest  of  the  life-tenant  but  out  of  the  es- 
tate of  the  grantor  of  the  power  not  embraced  in  the  life-inter- 
est.   (See  Bradley  v.  Westcott^  13  Ves.  445.) 

The  decisions  in  other  States  upon  this  question  are  equally 
uniform.  Lie  v.  He  (5  Mass.  600),  decided  in  1809  by  Chief 
Justice  Parsons,  is,  perhaps,  the  earliest  case  in  the  conntiy 
upon  the  subject.  The  action  was  ejectment.  In  that  case  the 
testator  devised  real  estate  to  his  son  P.,  his  heirs  and  assigns 
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forever,  and  also  bequeathed  to  him  personal  estate  m  words 
denoting  an  absolute  interest,  and  in  a  subsequent  clause  de- 
dared,  "  and  further,  it  is  my  will  ithat  if  my  son  P,  shall  die 
and  leave  no  lawful  issue,  what  estate  he  shall  leave,  to  be  di- 
vided between  my  son  J.  and  my  grandson  N.,''  &c.  P.  con- 
veyed the  land  in  his  life-time  and  died  leaving  no  issue.  The 
court  held  that  the  limitation  over  was  void  for  repugnancy  to 
the  disposing  power,  and  on  that  ground  decided  the  case  for 
the  plaintiff,  making  no  reference  to  the  fact  that  P.  had  exer- 
cised the  power  by  a  conveyance.  The  power  of  disposition 
was  held  to  be  implied  from  the  words  '^  what  estate  he  shall 
leave."  Nelson  v.  Doe  (4  Leigh,  408),  decided  by  the  Supreme 
Court  of  Virginia  in  1833,  was  a  case  where  a  testator  devised 
land  to  his  son  W.  and  his  heirs,  and  if  he  should  die  without  a 
son  and  not  sell  the  land,  then  to  the  testator's  son  6.  It  was 
held,  as  stated  in  the  head-note,  that  the  devise  gave  W.  abso- 
lute power  to  sell  a  feensimple,  and,  therefore,  whether  he  sold 
or  not,  he  took  a  fee-simple  and  the  devise  over  was  void.  The 
same  principle  was  declared  in  a  prior  case  in  the  same  State 
{Riddock  v.  Cohen^  4  Kand.  547),  where  the  power  of  disposi- 
tion was  held  to  be  implied  from  the  words  '^such  of  the  estate 
as  may  remain  undisposed  of."  Cook  v.  Walker  (15  Ga.  459) 
involved  the  construction  of  a  marriage  settlement  of  real  and 
personal  property  which  provided  for  the  devolution  of  the 
property  if  the  wife  '^  should  die  intestate  without  making  any 
disposition,"  &c.  Lumpkin,  J.,  in  delivering  the  opinion  of 
the  court,  said :  "  We  hold  it  to  be  an  incontrovertible  rule 
that  whenever  an  estate  is  given  in  Georgia,  either  by  deed  or 
will,  to  a  person  generally  or  indefinitely,  with  an  unlimited 
power  of  disposition  annexed,  it  invariably  vests  an  absolute 
fee  in  the  first  taker,  and  that  neither  a  remainder  nor  an  exec- 
utory devise  can  be  limited  on  such  an  estate."  The  cases  of 
Flynn  v.  Da/via  (18  Ala,  132),  and  McRa^s  Admi/nistrators  v. 
Mtana  (24  Id.  350),  declare  the  same  rule.  In  dickering  v. 
Langdon  (22  Me.  413)  it  was  held  that  a  gift  over  of  real  and 
personal  estate,  of  "what  remains"  on  the  death  of  the  first 
taker,  was  void ;  and  in  Ramadell  v.  Ramsdell  (21  Me.  288)  it 
was  declared  that  the  doctrine  of  Jackson  v.  BvU  (supra)  was 
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the  settled  law.  The  doctrine  that  an  absolute  power  of  dispo- 
sition in  the  first  taker  was  fatal  to  a  limitation  over  was  also 
declared  by  the  Court  of  North  Carolina  (I  Jones,  463),  and 
also  by  the  Courts  of  Tennessee  in  two  cases  —  Williams  v. 
Janes  (2  Swan,  620),  and  Davis  v.  Richardson  (10  Yerg.  290). 
After  a  somewhat  diligent  examination  I  have  been  unable  to 
find  any  decision  in  any  court  in  this  country  adverse  to  the 
doctrine  declared  in  Jackson  v.  Bull  (wpra),  and  I  think  it  may 
safely  be  affirmed  that  the  doctrine  of  that  case  is  the  settled 
law  of  the  American  courts.  I  cannot  better  conclude  this  re- 
view of  the  American  cases  than  by  quoting  the  words  of  Chan- 
cellor Kent  in  his  Commentaries,  written  long  after  the  de- 
cisions in  Johnson  {supra)^  and  after  the  close  of  his  judicial 
life.  Speaking  of  executory  devises  (4  Kent's  Com.  270),  after 
stating  that  a  valid  executory  devise  must  be  indestructible  by 
the  first  devisee  or  taker,  he  adds :  '^  If,  therefore,  there  be  an 
absolute  power  of  disposition  given  by  the  will  to  the  first 
taker,  as  if  an  estate  be  devised  to  A.  in  fee,  and  if  he  dies  pos- 
sessed of  the  property  without  lawful  issue,  the  remainder 
over,  or  remainder  over  the  property  which  he,  dying  without 
heirs,  should  leave,  or  without  selling  or  devising  the  same ;  in 
all  such  cases  the  remainder  over  is  void  as  a  remainder,  be- 
cause of  the  preceding  fee ;  and  it  is  void  by  way  of  executory 
devise,  because  the  limitation  is  inconsistent  with  the  absolute 
estate  or  power  of  disposition  expressly  given  or  necessarily  im- 
plied by  the  will."  (See,  also,  to  same  effect,  2  Wash.  Beal 
Prop.  669.) 

The  doctrine  of  Jackson  v.  BuU  is  assailed  as  contrary  to 
the  settled  rule  of  the  English  courts,  and  as  based  upon  a  mis- 
conception of  the  case  of  Atfy-OenH  v.  HaU  (Fitzg.  314),  cited 
as  authority  for  the  decision,  and  upon  a  mistake  of  the  court 
in  applying  to  executory  devises  a  rule  applicable  only  to  limi- 
tations of  personal  property.  If  the  claim  made  was  well 
founded  it  would  furnish  no  reason  for  departing  from  a  rule 
of  property  settled  by  repeated  decisions  in  our  courts,  and 
which  has  become  the  foundation  of  legal  titles.  Many  of  the 
established  rules  of  property  limitation  are  technical,  and  in 
many  instances  were  founded  upon  mistaken  analogies  or  upon 
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reasons  which  no  longer  haVe  anj  significance.  But  to  depart 
from  them  in  cases  where  rights  have  become  vested  and  titles 
have  been  taken  in  reliance  upon  them  would  produce  great  in- 
convenience, and  in  many  cases  work  gross  injustice.  But  af- 
ter an  examination  of  the  English  cases  I  have  reached  the  con- 
clusion that  the  doctrine  of  Jackson  v.  BuU  accords  with  the 
great  weight  of  authority  in  England,  and  that  the  alleged  dis- 
tinction between  executory  testamentary  limitations  of  real  and 
personal  estate  has  no  foundation  in  English  law,  or  at  least  that 
such  a  distinction  has  not  been  recognized  from  a  time  anterior 
to  the  case  in  Fitzgibbon,  which  was  decided  in  1731.  In  that 
case  a  testator  owning  real  and  personal  estate  gave  it  by  will  to 
his  son  F.  H.,  and  to  the  heirs  of  his  body,  and  if  he  should 
die  leaving  no  heirs,  then  he  gave  so  much  of  the  real  and  per- 
sonal estate  as  the  son  should  be  possessed  of  at  his  death  to 
charitable  purposes.  The  question  was,  whether  the  limitation 
over  of  the  personal  property  was  good.  The  court,  as  the 
case  states,  ^^  unanimously  held  that  the  absolute  ownership  had 
been  given  to  F.  H.,  for  it  is  to  him  and  the  heirs  of  his  body, 
and  the  company  are  to  have  no  more  than  he  shall  have  left 
nnspent,  and  therefore  he  had  power  to  dispose  of  the  whole," 
and  the  limitation  over  was  held  to  be  void.  The  case  was  re- 
ferred to  and  approved  by  Lord  Hardwick  in  Flanders  v. 
Clark  (1  Ves.  Sr.  9),  who  said :  "  It  was  insisted  in  Attorney^ 
General  v.  HaU  (Fitz.)  that  he,  F.  H.,  had  only  a  usufructuary 
interest,  and  so  to  go  over,  but  it  was  determined  by  Lord  King 
that  he  had  the  absolute  property,  and,  therefore,  the  devise 
was  void,  for  he  had  the  power  to  spend  the  whole,  which  was 
an  absolute  gift."  It  will  be  noticed  that  Lord  Hardwick  un- 
derstood the  case  as  holding  that  the  gift  was  absolute,  because 
of  the  power  of  disposition.  It  accords  with  logic  as  well  as 
law,  that  where  a  gift  of  real  or  personal  property  is  in  law  ab- 
solute, there  can  be  no  valid  ulterior  limitation  engrafted  upon 
it.  Executory  devises  of  a  fee  limited  after  a  fee  were  sus- 
tained, as  I  have  said,  upon  the  ground  that,  construing  the 
whole  limitation  together,  the  first  fee  was  a  qualified  and  not 
an  absolute  interest. 

In  the  early  period  of  the  law,  as  is  well  known,  future  es- 
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tates  in  personal  property  were  not  permitted.     It  was  origi- 
nallj  held  that  a  gift  of  personalty  for  life  was  an  aheolate  gift^ 
so  as  to  invalidate  any  further  limitations  (7  Roll.  Abr.  610) ; 
then  a  distinction  was  raised  between  the  gift  of  the  thing 
itself,  and  a  bequest  for  the  use  only  for  life  (^Plowd.  621 ;  Cro. 
Jac.  346) ;  but  this  distinction  was  finally  laid  in  Hyde  v.  Bar^ 
rat  (1  P.  Wms.  2),  and  for  more  than  a  century  and  a  half,  ex- 
ecutory bequests  of  personal  property  have  been  permitted  by 
the  law  of  England,  under  the  same  rules  of  limitation  as  apply 
to  executory  devises  of  land.     It  will  avoid  confusion  to  refer 
to  one  distinction  between  limitations  of  real  and  personal 
property,  founded  upon  a  peculiar  reason,  and  which  is  an  ex> 
ception  to  the  general  rule  of  uniformity  of  construction.    It 
was  settled  at  a  very  early  period  in  the  law,  that  words  of  lim- 
itation that  give  an  estate  tail  in  land  give  an  absolute  interest 
in  personal  property.     This  distinction  was  indulged  in  order 
to  prevent  the  creation  of  perpetuities  in  limitations  of  personal 
property.    The  statute  de  bonisy  which  was  the  foundation  of 
estates  tail,  applied  only  to  land.    In  their  origin  these  estates 
were  perpetuities,  because  they  could  not  be  alienated  out  of 
line  of  the  entail.    The  courts,  to  defeat  the  design'  of  the 
great  lords  in  enacting  the  statute^  invented  the  processes  of 
fines  and  common  recoveries  as  a  means  of  unfettering  these 
entails.     But  limitations  of  personal  property  in  the  nature  of 
estates  tail  in  land  could  not  be  barred  by  fine  or  common  re- 
covery, and  unless  cut  off  and  held  to  be  invalid,  would  lead  to 
perpetuities  in  that  species  of  property.     And  to  prevent  this, 
the  limitation  to  issue  was  held  to  take  an  absolute  interest,  free 
from  the  limitation  over.     {Bradhurat  v.  Bradhurstj  1  Pai. 
331-345  ;  Koper's  Leg.  1522.)    Executory  devises  were  also  ex- 
empt from  the  operation  of  fines  and  common  recoveries,  be- 
cause the  fiction  of  compensation  to  the  issue  in  tail,  upon 
which  those  proceedings  were  founded,  was  inapplicable  to  that 
species  of  limitations;  but  they  were  prevented  from  becoming 
perpetuities  by  the  rules  established  by  the  courts  that,  in  order 
to  be  valid,  they  must  be  limited  on  a  contingency  which  must 
happen  within  the  period  prescribed  for  the  vesting  of  future 
estates.     The  doctrine  of  executory  devises  in  its  origin  had 
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reference  to  real  property ;  but  from  a  very  early  period  in  the 
law,  and  prior  to  the  case  in  Fitzgibbon  {siipra)^  executory  be- 
qnoBtfl  of  a  future  interest  in  personal  property,  to  take  effect 
on  a  contingency  defeating  a  prior  bequest,  made  in  words  de- 
noting a  gift  of  an  absolute  estate  in  the  first  taker,  were  recog- 
nized as  yalid,  and  I  am  unable  to  find  any  trace  in  recent  times 
of  any  distinction  between  the  two  species  of  limitation,  or  any 
case  which  holds  that  a  limitation  bad  as  to  one  species  of  prop- 
erty is  good  as  to  the  other,  or  conversely.  The  very  early 
case  reported  in  2  Freem.  Ch.  137,  decided  in  1672,  expressly 
affirmed  the  validity  of  an  executory  bequest  of  personal  prop- 
erty after  words  of  absolute  gift,  to  take  effect  on  a  contin- 
gency defeating  the  prior  estate.  The  case  was  a  bequest  of 
£500  to  the  testator's  daughter,  and  if  she  died  under  thirty 
years  of  age,  unmarried,  then  over.  She  received  the  money 
and  died  before  the  time.  It  was  held  that  her  executors  were- 
chargeable  as  possessed  in  trust  for  the  legatees  over.  This  in- 
deed, says  Fearne,  p.  404,  was  not  the  case  of  a  devise  to  one 
for  life  or  a  particular  period,  and  afterward  to  another,  but  a 
conditional  new  disposition  of  the  property  upon  a  particular 
contingency.  There  are  many  other  English  cases  sustaining  an 
executory  bequest  of  the  same  character.  {Atkinson  v.  Hutch- 
inson, 3  P.  Wms.  258 ;  Wilkinson  v.  Southy  7  Term  R.  555  ; 
Stone  V.  Maulsy  2  Sim.  490.)  The  doctrine  that  personalty  may 
be  bequeathed  under  the  same  limitations  as  realty,  and  that  the 
validity  of  executory  bequests  depends  upon  the  same  rules  as 
govern  executory  devises,  is  aflSrraed  by  the  text-writers,  and,  so- 
far  as  I  know,  without  dissent.  (Lewis'  Perp.  99 ;  Smith's 
Exec.  Int.  312;  Roper's  Leg.  1546;  Feame's  Rem.,  Mr.  But- 
ler's note  E,  p.  401.)  Upon  the  authorities  the  claim  that  the 
case  in  Fitzgibbon  proceeded  upon  any  distinction  known  to  the 
law  between  an  absolute  bequest  of  personal  property  with  a 
superadded  power  of  disposition  in  the  first  taker,  and  an  ex- 
ecotory  devise  of  the  same  character,  cannot  be  supported* 
The  rule  that  a  gift  over  of  personal  property  by  will,  after  a 
prior  general  gift  accompanied  with  an  absolute  disposing  power 
in  the  first  taker  is  void  for  repugnancy,  was  held  in  Bull  v. 
Kingstofi  (1  Mer.  314),  and  in  Boss  v.  Boss  (1  Jac.  &  W.  154). 
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They  go  upon  the  general  principle  and  not  upon  any  diB- 
tinetion  between  real  and  personal  property.  The  case  last 
■cited  was  of  a  legacy  to  A.,  to  be  paid  at  twenty-five,  with  a 
limitation  over  if  A.  should  not  receive  or  dispose  of  it  by  will 
in  his  life-time,  and  the  limitation  over  was  held  to  be  void  for 
repugnancy.  Sir  Thomas  Plnmer,  M.  B.,  said:  "I  do  not 
recollect  any  instance  of  a  will  where  an  absolute  property  is 
first  given  with  a  condition  that  if  a  party  does  not  make  use 
of  it,  it  goes  over,"  and  referring  to  the  case  before  him,  he 
said  :  ^'  It  is  quite  a  novel  attempt  to  separate  the  devolution 
of  property  from  the  property  itself." 

There  is  a  single  case  in  England  which  sustains  the  conten- 
tion of  the  plaintiff.  In  Doe  v.  Ohroer  (C.  B.  448),  decided  in 
1845,  a  testator  devised  lands  to  his  son,  his  heirs  and  assigns 
forever,  but  in  case  his  son  '^should  depart  this  life  without 
leaviug  any  issue  of  his  body  then  living,"  and  shall  not  have 
"  disposed  of  or  parted  with  his  interest  in  said  lands,"  then 
over.  The  son  died  without  issue  and  without  having  dis- 
posed of  the  land  in  his  life-time,  but  left  a  will  devising  the 
property.  The  question  considered  in  the  opinion  was  whether 
the  will  was  a  good  execution  of  the  disposing  power.  The 
court  decided  that  it  was  not,  and  having  reached  this  conclu- 
>sion,  held  that  the  limitation  over  took  effect,  without  advert- 
ing to  the  question  whether  there  was  any  repugnancy  between 
the  limitation  over  and  the  disposing  power. 

In  Beachcroft  v.  Broome  (4  Term  Rep.  441)  is  a  dictum  by 
Lord  Kenyon,  also  supporting  the  plaintiff's  position.  The 
case  of  Doe  v.  Olover  is  the  only  case  in  England  which  we 
have  been  able  to  find  involving  the  question,  which  sustains  a 
limitation  over  after  a  devise  in  fee  accompanied  with  an  abso- 
lute power  of  disposition  in  the  primary  devisee.  But  as  early 
as  1746,  in  the  case  of  Gullwer  v.  VauXy  a  report  of  which  was 
found  among  Sergeant  Hill's  manuscripts,  and  which  is  printed 
in  an  appendix  to  the  case  of  Holmes  v.  Godson  (8  DeG.,  Mac. 
&  G.  152),  it  was  held  that  a  limitation  over  of  real  estate  after 
a  fee,  on  the  contingency  of  the  death  of  the  first  taker  with- 
out issue  and  '^  without  appointing  the  disposition  of  the  es- 
tate," was  not  a  good  executory  devise  by  reason  of  its  repugn 
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nancy  to  the  dispodng  power.  The  case  was  decided  by  WiUeg, 
Ch.  J.,  and  his  associates,  and  is  declared  by  Lord  Justice  Tur- 
ner, in  Holmes  v.  Godson^  to  be  of  the  highest  authority.  The 
case  of  Holmes  v.  Godson^  which  was  decided  on  appeal  in 
chancery  in  1856,  is  a  precise  authority  in  support  of  the  doc- 
trine of  Jackson  v.  BnU  {supra).  That  was  the  case  of  a  de- 
rise  of  real  and  personal  estate  in  trust  for  the  testator's  son, 
with  a  proviso  that  if  he  should  die  under  twenty-one,  or  with- 
out having  made  a  will,  then  over.  The  plaintiffs  claimed  un- 
der a  conveyance  of  the  real  estate  from  the  son,  and  the  de- 
fendants nnder  the  limitation  over,  the  son  having  died  after 
he  had  attained  the  age  of  twenty-one  without  making  a  wiU. 
The  court  held  that  the  limitation  over  was  void  for  repug- 
nancy, Lord  Justice  Turner  saying :  "  This  is  in  terms  a  dis- 
position of  real  estate  in  favor  of  other  devisees,  in  the 
event  of  the  primary  devisee  dying  intestate,  and  I  think 
such  a  disposition  is  repugnant  and  void."  After  referring  to 
decisions  relating  to  personal  property,  he  said :  "  It  was  ob- 
jected to  these  cases  that  they  all  referred  to  personal  es- 
tate. But  upon  this  question  I  confess  myself  nnable  to  see 
the  distinction  between  cases  relating  to  personal  property 
and  cases  relating  to  real  estate,"  and  then,  after  referring  to 
OuUiver  v.  Vaux  and  other  cases,  he  continued  :  "  All  these 
are  cases  of  real  estate,  and  they  seem  clearly  to  prove  that 
upon  this  point  there  is  no  distinction  between  the  cases  re- 
lating to  real  and  personal  estate.  In  truth  the  decisions  in 
both  cases  turn,  as  I  apprehended,  on  this :  The  law  has  said 
that  if  a  man  dies  intestate  the  real  estate  shall  go  to  the  heir 
and  the  personal  estate  to  the  next  of  kin,  and  any  disposi- 
tion which  tends  to  contravene  that  disposition  which  the  law 
would  make  is  against  the  policy  of  the  law  and,  therefore, 
void."  And  then,  referring  to  JDoe  v.  Glover  (supra\  and  to 
the  fact  that  the  point  of  repugnancy  was  not  brought  to 
the  attention  of  the  court,  he  said :  '^  If  the  case  of  Doe  v. 
Glover  is  to  be  considered  as  conflicting  with  the  other  au- 
thorities, I  think  that  the  other  authorities,  and  especially  the 
case  of  GuUiver  v.  Vaux^  ought  to  prevail  against  it."  Lord 
Justice  Bruce  also  delivered  an  opinion  to  the  same  effect.   The 
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case  In  re  Stringer j  <&c.  (6  Chan.  Div.  1 ;  b.  c.  22  MoaVs  Eng. 
R  602),  arose  upon  a  will  in  which  the  teetator  ggve  to  J.  his 
real  and  personal  estate,  with  full  power  to  sell  and  dispose 
thereof,  by  deed  or  will,  with  a  gift  over  in  case  J.  should  make 
no  disposition  of  the  property.  J.  died  in  the  life-time  of  the 
testator.  It  was  held  at  the  hearing,  by  Sir  George  Jeasel,  M. 
R.,  that  the  gift  over  was  void  for  repngnancy.  The  decision 
was  reversed  on  appeal  on  two  grounds ;  first,  that  as  the  first 
gift  failed  by  the  death  of  the  primary  devisee  before  the  death 
of  the  testator,  the  second  devise  took  effect  as  a  primary  lim- 
itation ;  and  second,  that  on  the  whole  will  the  intention  was 
that  the  testator  should  have  only  a  life  estate.  But  the  judges 
expressly  recognize  and  afiirm  the  doctrine  that  a  limitation 
over  after  a  fee,  with  an  absolute  power  of  disposition  in  the 
first  taker,  would  be  void.  James,  L«  J.,  said:  ''  It  is  settled 
by  authority  that  if  you  give  a  man  some  property,  real  or  per- 
sonal, to  be  his  own  absolutely,  that  you  cannot  by  your  will 
dispose  of  that  property  which  becomes  his.  You  cannot  say 
that  if  he  does  not  spend  it,  or  if  he  does  not  give  it  away,  if 
he  does  not  will  it,  that  which  he  happened  to  have  in  his  pos- 
session, or  in  his  drawer,  or  in  his  pocket,  at  the  time  of  his 
death,  shall  not  go  to  his  heirs  at  law,  if  it  be  realty,  or  to  his 
next  of  kin,  if  it  be  personalty."  (See,  also,  Shaw  v.  JPard^  7 
Chan.  Div.  78  ;  s.  o.  23  Moak's  Eng.  R.  796.)  The  authorities 
cited  sustain,  I  think,  the  main  proposition  of  this  opinion,  that 
according  to  the  uniform  course  of  decision  in  this  country  and 
the  great  weight  of  authority  in  England,  a  valid  executory  de- 
vise cannot  at  common  law  be  limited  after  a  fee  upon  the  con- 
tingency of  the  non-execution  of  an  absolute  disposing  power 
vested  in  the  first  taker,  and  that  such  a  limitation  over  is  void 
in  its  creation.  I  have  not  referred  to  the  provisions  of  the 
Revised  Statutes.  If  these  provisions  (1  Rev.  Stat.  725, 
§§  32,  33)  have  changed  the  common  law,  a  point  which  we 
do  not  now  decide,  they  cannot  affect  the  disposition  of  this 
case.  The  rights  under  the  will  of  Jellis  Fonda  became  fixed 
upon  his  death  in  1791,  and  must  be  adjudged  according  to  the 
rules  of  the  common  law. 

I  have  considered  the  case  upon  the  assumption  that  the 
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right  of  the  plaintiff  rested  solely  upon  the  will  of  Jellis 
Fonda,  and  have  made  no  reference  to  the  claim  made  on 
the  argument,  so  far  as  appears,  for  the  first  time  that,  ad- 
mitting that  the  testator's  son  Douw  took  an  absolute  fee  in 
the  fourteen  acres  under  the  will,  jet,  upon  his  death,  his 
brother  Henry  took  an  interest  in  the  land  as  one  of  his 
heirs  at  law,  which  became  vested  in  his  children  upon  his 
death.  It  is  unnecessary  to  consider  this  aspect  of  the  case, 
as  the  defendant,  if  the  order  of  the  General  Term  is  af- 
firmed, is  entitled  to  judgment  absolute  upon  the  plaintiffs 
stipulation. 

I  close  this  too  protracted  discussion.  It  may  find  some 
excuse  in  the  desire  to  vindicate  the  doctrine  of  Jackson  v. 
BuUj  and  the  cases  in  this  State  which  have  followed  it,  from 
the  claim  persistently  urged,  but,  as  I  think,  without  founda- 
tion, that  the  doctrine  was  a  departure  from  the  established 
law. 

The  order  of  the  General  Term  should  be  afiirmed,  and 
judgment  absolute  directed  for  the  defendant. 

All  concur,  except  Euger,  Ch.  J.,  dissenting. 


Betts  v8.  Harper. 

[89  Ohio  State,  639.] 

Joint  will  by  tenants  in  common. 

Tenants  in  common  may  dispose  of  their  estates  by  a  joint  will. 

Pboosedings  to  set  aside  probate  of  will. 

The  following  document  was  executed  by  Agnes  and  Pen- 
rose Harper,  and  probated  in  1875,  the  former  having  died  in 
1872  and  the  latter  in  1874  : 

"We,  Agnes  Harper  and  Penrose  Harper,  of  the  county  of 
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Hocking,  in  the  State  of  Ohio,  do  make  and  publish  this  our 
last  will  and  testament,  in  manner  and  form  following,  that  is 
to  say  :  First,  it  is  our  will  that  onr  funeral  expenses  and  all 
our  just  debts  be  first  f ullj  paid ;  secondly,  that  all  of  our 
property,  both  real  and  personal,  go  to  James  Betts  and  John 
Drue  Betts  and  their  heirs  forever ;  lastly,  we  hereby  consti- 
tute and  appoint  James  Betts  to  be  executor  of  this  our  kst 
will  and  testament,  revoking  and  annulling  all  former  wills  by 
us  made,  and  ratifying  and  confirming  this,  and  no  other,  to  be 
our  last  will  and  testament." 

M.  A,  DaugherVy  and  J.   R.  Orogan,  for  plaintifis  in 
error. 

J,  H.  Collins^  for  defendant  in  error. 

Okbt,  J.    The  construction  placed  by  the  majority  of  the 
court,  in  Walker  v.  Walker  (14  Ohio  St.  157),  on  the  instru- 
ment there  in  question,  viewed  in  the  light  of  the  facts  exist- 
ing at  the  time  of  its  execution,  was  that   the  alleged  will 
should  be  regarded  as  simply  a  compact,  joint  in  form  and 
substance,  between  "Walker  and  his  wife,  to  treat  their  several 
estates  as  one  estate,  and  jointly  dispose  of  it  as  such  among 
the  objects  of  their  bounty ;  that  it  was  a  matter  of  negotiation 
between  them  and  the  disposition  which  each  made  of  his  or 
her  property  was  influenced  and  modified  by  the  disposition 
made  of  the  property  of  the  other ;    that  each  devise  and  be- 
quest was,  in  fact,  made  in  consideration  of  each  and  all  the 
rest ;  and  that  it  was  part  of  the  compact  that  neither  of  the 
parties  should  revoke  or  cancel  the  instrument,  or  any  part  of 
it,  without  the  consent  of  the  other.     Moreover,  subsequently 
to  the  death  of  Mrs.  Walker,  Walker,  in  violation  of  the  agree- 
ment, conveyed  to  others  portions  of  his  land  so  devised.    The 
majority  held  that  the  instrument  was  not  valid  as  a  will ;  and 
that  the  remedy  of  the  devisees  and  legatees,  if  they  had  anj, 
was  in  equity  to  enforce  the  agreement. 

Assuming,  as  we  should — more  than  twenty  years  having 
elapsed  since  the  case  was  decided — that  the  instrument  re- 
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oeived  the  proper  construction,  we  are  not  disposed  to  ques- 
tion the  decision.  But  it  is  said,  in  the  opiuion,  that  the 
pob'cj  of  the  State,  as  indicated  in  our  legislation,  is  op- 
posed to  joint  wills ;  and  attention  is  directed  to  the  language 
of  the  Wills  Act,  which  it  is  said  plainly  refers  to  an  instru- 
ment to  be  executed  by  one  person  only.  It  will  be  seen, 
however,  that  our  statute  is  not  peculiar  in  this  respect. 
The  provisions  of  the  English  statutes  and  the  statutes  of  the 
various  States,  upon  the  subject,  are  precisely  similar  to  our 
own ;  and  the  conclusion  that  they  indicate  a  policy  that  two 
or  more  persons  may  not  unite  in  the  same  instrument  in 
making  their  wills,  whatever  the  form  of  the  instrument  may 
be,  is  only  reached  by  a  rigid,  and,  as  we  think,  altogether  un- 
warranted adherence  to  the  mere  letter  of  the  statute.  The 
provisions  of  the  statute  relating  to  the  execution  of  deeds  are 
similar,  and  yet  nobody  has  ever  doubted  that  any  number  of 
persons  having  an  interest  in  property  can  join  in  an  instru- 
ment conveying  it. 

The  case  before  us  is  unlike  Walker  v.  Walker.  Agnes 
Harper  and  Penrose  Harper  were  each  the  owner  of  personal 
property,  and  they  were  owners,  as  tenants  in  common,  of  real 
estate.  Each  desired  to  bequeath  her  personal  property  to 
James  Betts  and  John  D.  Betts,  and  each  desired  to  devise 
to  them  her  undivided  share  of  the  real  estate.  They  could 
unquestionably  have  done  this  by  two  instruments,  but  they 
could  do  it  as  effectually  by  one.  This  instrument  was,  in 
effect,  the  separate  will  of  each.  Either  could  have  revoked  it, 
so  far  as  it  was  her  will.  On  the  death  of  Agnes,  in  1872,  the 
instrument  might  have  been  admitted  to  probate  as  her  will ; 
and  in  1874  it  might  have  been  admitted  to  probate  as  the 
will  of  Penrose ;  but  in  1875  it  was  properly  admitted  to  pro- 
bate as  the  will  of  both.  The  authorities,  it  will  be  seen,  are 
in  some  conflict,  but  the  view  we  have  stated  is  supported  by 
reason  and  the  manifest  weight  of  authority.  {Ex^.  Dax/y  1 
Bradf.  481 ;  Diez's  WiU,  60  N.  Y.  88 ;  Mosser  v.  Mosser,  32 
Ala.  651 ;  Schumaker  v.  Schmidt^  44  Ala.  454 ;  Wyche  v. 
Clapp,  43  Texas,  644 ;  March  v.  Huyter,  50  Texas,  243 ; 
Breathitt  v.  Whittaker^  8  B.  Monroe,  530 ;   Zewis  v.  Soofieldy 


432  AMERICAN  PROBATE  REPORTS. 

26  Conn.  452 ;  Fvans  v.  Smith,  28  Ga.  98 ;  Be  Straoey,  1 D.  & 
S.  6;  1  Jur.  K  S.  1177;  Re  Raine,  1  S.  A  T.  144;  Re 
Lovegrovey  2  S.  &  T.  453;  8  Jur.  N.  S.  442;  and  see  De- 
nyssen  v.  Mostert,  4  L.  R  P.  0.  236 ;  8  Moore's  P.  0.  K  S. 
502;  Oould  v.  Manajield,  103  Mass.  408;  cf.  Clayton  y. 
Zivermany  2  Dev.  <fe  Bat.  558 ;  Hershy  v.  Clarkj  35  Ark.  17, 
33.) 

Judgment  reversed. 


TowNSBND*s  Appeal. 

[106  PennBylyani*  State,  268.] 

Interest  on  legacy  fob  maintenanob. 

A  pecanUry  legacy  by  one  in  loco  pareiUU  for  the  maintenanoe  of  the  legatee, 
bean  interest  from  the  testator'a  death. 

Pbooeedinos  for  distribution  of  estate. 

«/.  Cooke  Zongstrethy  for  appellants. 

George  P.  Rich  and  Mwyer  Sulzberger^  for  appellees. 

Steebett,  J.  After  ordering  her  executors  to  sell  at  pub- 
lic or  private  sale,  according  to  the  best  of  their  judgment  and 
discretion,  all  her  real  estate,  and  authorizing  them,  in  like 
manner,  to  sell,  assign  and  transfer  all  or  any  part  of  her  per- 
sonal property,  the  testatrix  directed  them,  out  of  the  proceeds, 
to  pay  over  to  trustees,  one  of  whom  was  also  an  executor,  the 
sum  of  $24,000,  in  trust  to  invest  the  same  '4n  good,  safe  in- 
terest bearing  securities,  and  the  same  to  sell  and  change  from 
time  to  time  as  they  may  see  fit,  and  to  collect  and  receive 
the  interest,  dividends  and  income  thereof,  and  the  same  either 
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to  pay  over  to,  or  apply  and  appropriate  to  and  for  the  main- 
tenaDce,  edacation  and  support  of"  the  appellees,  children  of 
her  deceased  niece,  "  in  equal  shares  and  proportions  for  and 
during  their  respective  natural  lives,  and  with  authority  to  pay 
the  same  to  the  guardians  of  such  as  are  minors,"  etc.     She 
farther  authorized  her  executors,  in  payment  of  this  and  other 
legacies,  to  transfer  securities  and   investments  belonging  to 
her  estate.     At  the  time  of  her  decease,  testatrix  owned  inter- 
est bearing  securities  and  investments  ample  for  that  purpose  ; 
and,  in  payment  of  the  legacy,  appellants  transferred  a  por- 
tion of  these  securities,  on  which  interest  had  accrued  during 
the  year  next  after  her  decease,  and  was  received  by  them. 
Claiming  that  the  appellees  were  not  entitled  to  interest  on  the 
legacy  during  that  period,  the  appellants  retained  for  the  bene- 
fit of  the  residuary  estate,  the  interest  thus  collected  by  them 
on  the  securities  transferred  to  the  trustees ;    and  thus  arose 
the  paramount  question  in  the  case,  viz.,  whether  the  legacy  in 
trust  for  the  maintenance,  education  and  support  of  the  cestui^ 
que  truHenty  bears  interest  from  the  decease  of  testatrix  or 
only  from  the  expiration  of  a  year  thereafter.     On  the  author- 
ity of  nUyard^a  Estate  (5  "W.  &  S.  30),  and  kindred  cases,  the 
learned  president  of  the  Orphans'  Court  sustained  the  conten- 
tion of  the  appellees,  and  in  this  we  think  he  was  right.     The 
general  rule  undoubtedly  is  that   pecuniary  legacies  are  not 
payable  until  a  year  after  the  testator's  death,  and  in  the  mean- 
time do  not  bear  interest,  but  to  this  there  are  some  well  recog- 
nized exceptions,  such  as  a  legacy  by  a  parent  to  bis  child,  or 
by  one  in  loco  parentis,  by  way  of  maintenance,  where  the 
possession  of  the  principal  is  deferred ;  a  legacy  to  a  widow  in 
lieu  of  dower,  where  no  other  means  for  her  support  is  pro- 
vided, and  also  where  interest  in  the  nature  of  an  annuity  is 
given,  if  by  implication  from  the  terms  of  the  instrument,  the 
legacy  is  given  for  support.     {Cooke  v.  Meeker^  36  N.  T.  15.) 
In  this  case  it  is  said,  when  a  sum  is  left  in  trust  with  direction 
that  the  interest  and  income  shall  be  applied  to  the  use  of  a 
I)er8ou,  such  person  is  entitled  to  the  interest  thereof  from  the 
date  of  the  testator's  decease,  especially  when   it  appears  to 
have  been  the  intent  of  the  testator  that  the  legacy  should  be 
Vol.  IV.— 28 
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paid  by  a  transfer  of  secnrities  bearing  interest  at  the  time  of 
his  death.  Under  snch  circamstances,  all  the  authorities  concur 
in  holding  that  the  accruing  interest  upon  the  secnrities,  from 
the  time  of  testator's  death,  shonld  go  to  the  nse  and  mainte- 
nance of  the  beneficiary.  In  the  case  before  ns,  the  clearly  ex- 
pressed intention  of  the  testatrix  was  to  provide  maintenance, 
education  and  support  for  the  children  of  her  deceased  niece, 
and  there  appears  to  be  no  reason  why  it  should  not  be  carried 
out.  It  is  no  answer  to  say  they  are  too  remotely  related  to 
ler.  There  is  nothing  to  prevent  a  testator  from  providing 
ior  the  maintenance  and  education  of  strangers  to  his  blood, 
whether  they  be  infants  or  adults.  If  his  intention  so  to  do 
is  clearly  and  unequivocally  expressed  it  should  be  respected. 
We  have  no  doubt  it  was  the  intention  of  the  testatrix  in 
this  case  that  her  beneficiaries  should  enjoy  the  benefit  of  the 
means  provided  for  their  maintenance  and  education,  imme- 
•diately  upon  her  decease,  and  not  be  postponed  for  a  year  or 
two  thereafter ;  and,  upon  that  ground,  if  no  other,  the  decis- 
ion of  the  court  below,  as  to  the  question  of  interest,  should  be 
sustained. 

The  appellees  are  not  concluded  by  the  confirmation  of  the 
executors'  account  or  distribution  of  the  small  balance  then  in 
their  hands.  The  claim  that  is  now  urged  was  not  then  pre- 
sented nor  passed  upon  in  that  proceeding.  Nor  are  they  con- 
cluded by  the  dismissal  of  their  petition  for  review.  That  was 
expressly  done  without  prejudice  to  their  rights,  if  any  they  had, 
in  another  form  of  proceeding. 

The  entire  estate  of  testatrix,  both  real  and  personal,  was 
made  a  fund  for  payment  of  the  legacy  in  question.  The 
former  was  not  sold  by  the  executors,  for  the  reason  that  thej 
as  residuary  legatees  elected,  as  they  had  a  right  to  do,  to  take 
the  land  instead  of  the  proceeds  thereof,  but  that  did  not  re- 
lieve the  real  estate  in  their  hands  from  the  burden  imposed 
upon  it  by  testatrix. 

Having  rightly  sustained  the  claim  of  appellees  to  interest 
on  the  legacy,  from  the  date  of  testatrix's  decease,  the  learned 
judge  was  clearly  right  as  to  the  proper  mode  of  enforcing  pay- 
ment. The  petition,  it  is  true,  was  informal  and  irregular,  but 
it  was  amendable,  and  he  had  a  right  to  treat  it  as  amended. 
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There  appears  to  be  no  error  in  the  decree,  or  in  any  of  the 
proceedings  leading  thereto,  that  requires  correction. 

Decree  affirmed  and  appeal  diBmissed  at  the  costs  of  appel- 
lants. 


See  Howard  y.  Francis,  1  Am.  Prob.  R.  821. 


Simpson  vs.  Simpson. 

[Sapreme  Court  of  niioois,  September,  1886;  8  Northeastern  Reporter,  268.] 

Advancement  to  pasent  a  bab  to  claim  of  hib  ohildben. 

The  acceptanoe  by  a  child  of  an  adranoement  in  ftdl  of  his  share  in  his  parent's 
estate  bars  him,  and,  in  the  erent  of  his  death  intestate,  his  children  also,  from 
any  claim  thereon. 

Pboceeding  to  test  validitj  of  a  release. 
K  F,  Jtunyariy  for  appellants. 
S.  F.  Vallette,  for  appellee. 

Sheldon,  J.  This  is  an  appeal  from  a  judgment  of  the 
appellate  court  of  the  first  district,  reversing  a  decree  of  the 
Superior  Court  of  Cook  county.  The  case  was  submitted 
to  the  appellate  court  upou  the  following  agreed  state  of 
facts: 

That  John  Simpson,  Sr.,  departed  this  life  intestate  Decem- 
ber 3, 1^80,  leaving  him  surviving  his  widow  and  John  Simp- 
son, Jr.,  Andrew  Simpson,  George  Simpson,  and  Charles 
Simpson,  his  sons,  and  Rboda  Cox  and  Margaret  Hammond, 
his  daughters ;  that  Amos  P.  Simpson,  another  son,  died  Sep. 
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tember  24,  1880,  leaving  him  Barviving  Asa  H.  SimpsoD,  Ida 
M.  Simpson,  and  Burnell  Simpson,  his  children  and  only  heir» 
at  law ;  that  Mary  Pratt,  another  daughter  of  John  Simpson, 
Sr.,  died  during  tiiie  lifetime  of  her  father,  leaving  her  surviv- 
ing two  daughters,  Elizabeth  Pratt  and  Frances  Pratt,  her  only 
heirs  at  law.  John  Simpson,  Sr.,  at  the  time  of  his  death, 
owned  and  possessed  real  estate  and  personal  property,  and  an 
administration  upon  his  estate  was  had  in  the  probate  court  of 
Cook  county,  Illinois.  In  his  lifetime  he  conveyed  to  John 
Simpson,  Jr.,  certain  real  estate  and  received  back  from  him  a 
release  substantially  like  the  one  hereinafter  set  forth.  He 
also  conveyed  to  his  sons  Andrew  Simpson  and  George  Simp- 
son certain  real  estate,  with  an  express  agreement  between 
himself  and  them  that  the  same  was  to  be  received  by  them  in 
full  of  their  respective  shares  of  his  estate.  He  also  conveyed 
to  Amos  P.  Simpson  the  land  described  in  the  following  re- 
lease, and  the  latter  thereupon  executed  and  delivered  to  his 
father  said  release  in  the  words  and  figures  following  : 

"In  consideration  of  the  conveyance  to  me  this  day  of  the 
W.  J  E.  i  of  the  S.  E.  J,  and  60  rods  in  width  taken  from  theE. 
side  of  the  W.  ^  of  the  N.  E.  J  of  section  number  nine,  37  N., 
of  R.  13  E.  of  the  third  principal  meridian,  in  Cook  county,  111., 
by  John  Simpson,  my  father,  and  Elsie  Simpson,  his  wife,  I  do 
hereby  release  all  claim  and  right  which  I  have  or  may  here- 
after have  or  acquire  as  heir  of  said  John  Simpson  in  all  his 
estate,  real  and  personal,  in  favor  of  the  other  heirs  of  said  es- 
tate, except  John  Simpson,  Jr.,  who  has  received  his  portion 
of  said  estate  in  the  same  manner  as  I  have  ;  the  conveyance  to 
me  of  said  premises,  as  aforesaid,  being  intended  by  my  father 
and  accepted  by  me  in  full  satisfaction  of  all  my  interest  in  his 
estate. 

"Witness  my  hand'and  seal  this  twenty-ninth  day  of  Janu- 
ary, A.  D.  1855.  "  Amos  P.  Simpson."    [Seal.] 

It  is  further  stipulated  that  the  only  question  presented  by 
this  appeal  is  whether  the  release  above  set  forth  is  legally  suf- 
ficient to  bar  said  Asa  H.  Simpson,  Ida  M.  Simpson,  and  Bur- 
nell Simpson  from  having  any  share  or  interest  in  the  estate  of 
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their  grandfather,  John  Simpson,  Sr.  The  Superior  Court 
decided  that  question  in  the  affirmative,  and  on  the  appeal  of 
Asa  H.  Simpson,  Ida  M.  Simpson  and  Barnell  Simpson,  the 
appellate  court  reversed  the  decree  of  the  Superior  Court. 

It  is  well  settled  by  the  decisions  of  this  court  that  if  Amos 
P.  Simpson,  the  son  of  John  Simpson,  Sr.,  deceased,  were  now 
in  life,  he  would  himself,  as  heir,  be  barred  of  all  claim  and  in- 
terest in  his  father's  estate,  from  the  acceptance  by  him  from 
his  father  of  a  conveyance  of  real  estate  in  full  satisfaction  of 
his  share  as  heir  in  his  father's  estate.  {Parsons  v.  Ely^  45 
m.  232;  Bishop  v.  DavenpoHy  58  lU.  105;  Oalbraith  v, 
McLain,  84  111.  379 ;  Kershaw  v.  Kershaw,  102  111.  307.)  Are 
the  children  and  heirs  of  Amos  P.  Simpson  in  like  manner 
barred,  he  having  died  in  the  lifetime  of  his  father,  John 
Simpson,  Sr.  ?  By  our  statute  of  descent  the  estate  of  a  person 
dying  intestate  descends  "  to  his  or  her  children  and  their  de- 
scendants in  equal  parts ;  the  descendants  of  a  deceased  child 
or  grandchild  taking  the  share  of  their  deceased  parents  in 
equal  parts  among  them."  The  latter  clause  is  but  the  enact- 
ment of  Blackstone's  fourth  clause  of  descents,  ^^that  the 
lineal  descendants  in  infinitum  of  any  person  deceased  shall 
represent  their  ancestor;  that  is,  shall  stand  in  the  same 
place  as  the  person  himself  would  have  done  had  he  been  liv- 
ing. *  *  *  And  these  representatives  shall  take  neither 
more  nor  less,  but  just  so  much  as  their  principals  would  have 
done.  *  ♦  *  This  taking  by  representation  is  called  suc- 
cession in  stirpes,  according  to  the  roots,  since  all  the  branches 
inherit  the  same  share  that  their  root,  whom  they  represent, 
would  have  done."    (2  Bl.  Comm.  216,  217.) 

Question  might  be  made,  as  Amos  P.  Simpson  had  received 
full  satisfaction  of  and  given  acquittance  for  his  share  in  his 
father's  estate,  whether,  within  the  language  of  the  statute, 
there  was  any  share  of  the  deceased  parent,  Amos  P.  Simpson, 
for  his  children  to  take.  Without  dwelling  upon  this,  we  pass 
to  other  considerations. 

At  the  time  Amos  P.  Simpson  received  from  his  father  this 
conveyance  of  real  estate  in  satisfaction  of  his  share  in  the 
fathei^s  estate,  there  was  this  provision  of  the  statute  upon  the 
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subject  of  advancement :    "  Where  any  of  the  children  of  a 
person  dying  intestate,  or  their  issne,  shall  have  received  from 
BQch  intestate  in  his  or  her  lifetime  any  real  or  personal  estate 
by  way  of  advancement,  and  shall  desire  to  come  into  the  par- 
tition or  distribution  of  such  estate  with  the  other  parceners  or 
distributees,  such  advancement,  both  of  real  and  personal  es- 
tate, shall  be  brought  into  hotchpot  with  the  whole  estate,  real 
and  personal,  of  such  intestate ;  and  every  person  so  returning 
such  advancement  as  aforesaid  shall  thereupon  be  entitled  to- 
his  or  her  just  proportion  of  said  estate."     (Rev.   St.  1845, 
p.  546,  §  51.)     This  provision  contains  a  clear  implication  that 
when  there  has  been  an  advancement  it  shall  debar  sharing 
in  the  partition  or  distribution   of  an   estate  unless  the  ad- 
vancement be  returned.      There   appears  here  no  offer  of  a 
return  of  the  advancement.    Under  a  Massachusetts  statute^ 
where  there  had  been  advancements  made  they  should  be  taken 
into  consideration,  and  be  deducted  from  the  shares  of  the  per- 
sons advanced  in  the  partitioning  of  intestate  estate.  It  was  held 
in  Quarlea  v.  Quarles  (4  Mass.  ()80)  and  Kenney  v.  Tvcker  (8- 
Mass.  143),  where  a  son  received  from  his  father  a  deed  of  real 
estate  in  satisfaction  of  his  share  in  his  father's  estate,  and  the 
son  died  in  the  lifetime  of   the  father,  and  afterwards  the 
father  died  intestate,  that  it  was  an  advancement  to  the  son 
in   fuU,  and  that  the  children  of  the  son  were  barred  from 
any  share  in  the  grandfather's  estate.    But  we  have  a  statute 
that  went  in  force  July  1, 1872  (Laws  1871-72,  p.  852),  which^ 
by  express  enactment,  meets  the  precise  case  at  bar.     Section 
4  of  the  act  is :  ^^Any  real  or  personal  estate  given  by  an  intes^ 
tate  in  his  lifetime  as  an  advancement  to  any  child  or  lineal  de- 
scendant shall  be  considered  as  part  of  the  intestate's  estate,  so 
far  as  it  regards  the  division  and  distribution  thereof  among 
his  issue,  and  shall  be  taken  by  such  child  or  other  descendant 
towards  his  share  of  the  intestate's  estate,  but  he  shall  not 
be  required  to  refund  any  part  thereof,  although  it  exceeds 
his  share."    Section  5  provides  that  if  the  advancement  is  in 
real  estate,  and  its  value  is  expressed  in  the  conveyance,  or  in 
the  written  acknowledgment  thereof,  by  the  party  receiving  \ty 
it  shall  be  considered  as  of  that  value  in  the  distribution  of 
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the  estate,  otherwise  it  shall  be  estimated  according  to  its 
value  when  given.  And  section  8  is :  "  If  a  child  or  other  de- 
scendant so  advanced  dies  before  the  intestate,  leaving  issue, 
the  advancement  shall  be  taken  into  consideration  in  the  divis- 
ion or  distribution  of  the  estate  of  the  intestate,  and  the  amount 
thereof  shall  be  allowed  accordingly  by  the  representatives  of 
the  heirs  so  advanced,  as  so  much  received  towards  their  share 
of  the  estate,  in  like  manner  as  if  the  advancement  had  been 
made  directly  to  them."  This  last  section  makes  the  repre- 
sentativeB  of  a  person  advanced  to  be  affected  by  the  advance- 
ment in  the  same  manner  as  if  the  advancement  had  been  made 
directly  to  them.  So  that  the  children  of  Amos  F.  Simpson 
would,  under  this  statute,  be  barred  in  like  manner  as  he  him- 
self would  be  were  he  now  living. 

It  is  objected  that  this  statute  does  not  apply,  because  the 
advancement  was  made  to  Amos  P.  Simpson,  January  29, 
1855,  and  that  the  legal  effect  of  the  advancement  must  be 
determined  by  the  statute  in  force  at  the  time  it  was  made. 
But  why  so  ?  The  statute,  in  allowing  its  operation  here,  in 
nowise  affects  to  their  injury  the  rights  of  Amos  P.  Simpson 
or  his  father  in  respect  of  the  advancement  which  had  been 
made,  nor  the  contract  which  they  had  made.  It  was  their 
contract  that  this  land,  conveyed  by  the  father  to  the  son, 
should  be  in  full  satisfaction  of  the  son's  share  in  the  father's 
estate.  Iheir  purpose  was  that  neither  the  son  nor  his  chil- 
dren should  have  any  further  interest  in  the  father's  estate, 
and  that  the  remainder  of  the  father's  estate  should  all  go  to 
the  other  children  unprovided  for.  The  intent  was  that  this 
share  of  the  estate  should  be  extinguished  as  to  all  claimants. 
The  statute  provision,  that  the  son's  children  should  be  bound 
by  the  advancement  received  in  the  same  manner  as  the  son, 
was  in  aid  of  the  contract  between  the  father  and  son  in  giving 
it  the  precise  effect  which  they  intended.  No  rights  of  the 
son's  children,  he  being  then  living,  were  affected  by  the  pas- 
sage of  the  act  with  its  application  to  advancements  heretofore 
made.  Such  children  had,  then,  in  their  father's  lifetime,  no 
rights  to  be  affected. 

It  was  entirely  competent  for  the  legislature,  as  respects  any 


440  AMERICAN  PROBATE  REPORTS. 

rights  of  appellees,  to  have  enacted  at  that  time  that  grand- 
children should  not  inherit  at  all  from  grandparents;  and  it 
surely  was  not  only  unobjectionable,  but  highly  proper,  legisla- 
tion that  whero  a  son  had,  by  contract,  received  an  advance^ 
ment  in  full  of  his  share  in  his  father's  estate,  the  children  of 
the  son,  equally  with  himself,  should  be  barred  from  inherit- 
ance in  such  estate.  The  statute  is  not  in  terms  made  in  any 
way  prospective  in  its  operation  to  relate  to  cases  of  advance- 
ment thereafter  to  be  made,  but  it  is  enacted  for  the  case  of 
^'  any  real  or  personal  estate  given  by  an  intestate  in  his  life- 
time as  an  advancement."  When  the  grandfather  here  came 
to  his  death  intestate,  there  was  presented  the  case,  under  the 
statute,  where  a  child  who  had  been  advanced  by  the  intestate 
in  his  lifetime  had  died  before  the  intestate,  leaving  issue ;  and 
we  are  of  opinion  the  statute  had  operation,  as  to  such  issue, 
without  regard  to  the  fact  whether  the  time  of  making  the  ad- 
vancement was  before  or  subsequent  to  the  passage  of  the  stat- 
ute. The  statute  had  respect  to  the  amount  lessening  it  which 
grandchildren  in  a  certain  condition,  where  an  advancement 
had  been  made,  should  inherit  from  grandparents,  and  was  oper- 
ative, we  think,  with  respect  to  all  grandchildren  whom  it 
found  under  such  condition  as  named  in  the  statute  at  the 
time  it  was  passed.  The  statute  operated  upon  the  existing 
state  and  condition  of  appellees  at  the  time  of  the  grand- 
father's death,  and  in  so  doing  had  no  objectionable  retroactive 
effect. 

This  is  the  reasonable  construction  in  accordance  with  the 
terms  of  the  statute,  injurious  to  no  existing  rights  at  the  time 
of  the  passage  of  the  act,  and  the  one  which  justice  requires 
should  be  adopted.  It  is  claimed,  further,  that  this  court  has 
decided  that  such  a  transaction  as  that  between  John  Simpsou, 
8r.,  and  Amos  P.  Simpson,  is  not  an  advancement,  and  refer- 
ence is  made  to  Bishop  v.  Davenport  and  Kershaw  v.  Kershaw 
{supra)  as  so  deciding.  This  is  a  misapprehension  of  those  de- 
cisions. The  question  in  those  cases  was  whether  children 
who  had  received  property  under  such  an  express  contract  as 
in  this  case  could,  in  disregard  of  their  contracts,  bring  into 
hotchpot  what  they  had  received,  and  come  in  and  share  in 
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the  distribution  of  the  estate.  And  it  was  held  they  could 
not;  that  those  were  not  such  cases  of  advancement  under 
the  statute  that  the  children  who  had  thus  received  property 
upon  an  express  contract  that  it  should  be  in  full  satisfac- 
tion of  their  shares  in  their  father's  estate  could,  after  the 
death  of  the  father  intestate,  bring  what  they  had  received 
into  hotchpot^  and  claim  the  right  to  share  in  the  distribution 
of  his  estate ;  that  they  were  barred  by  the  express  contract 
which  they  had  made  from  all  share  in  the  estate.  This  was 
all  that  was,  in  fact,  decided  in  those  cases,  or  intended  to  be 
decided.  There  are  not  in  the  present  case,  as  in  the  former 
ones,  persons  claiming  to  share  in  an  estate  in  opposition  to 
their  express  contract,  by  which  they  had  received  property  in 
full  satisfaction  of  their  shares  in  the  estate. 

The  conveyance  of  land  which  Amos  P.  Simpson  received 
from  his  father  was,  in  truth,  an  advancement — something  re- 
ceived from  his  father  in  anticipation  of  what  he  might  receive 
by  inheritance — differing  from  a  simple  advancement  in  that 
it  was  an  advancement  in  fall,  made  such  by  the  superadded 
express  contract  of  the  parties.  As  against  the  children  of 
Amos  P.  Simpson,  in  order  that  they  may  be  brought  within 
the  operation  of  this  section  8  of  the^  statute,  we  can  have  no 
doubt  that  what  he  thus  received  from  his  father  should  be  re- 
garded as  an  advancement,  and  that  this  is  not  inconsistent  with 
any  former  holding  of  this  court. 

We  are  of  opinion  the  Superior  Court  decreed  rightly, 
and  the  judgment  of  the  appellate  court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 

MuLKET,  J.  While  I  concur  in  all  that  is  said  in  the  opin- 
ion in  this  case,  I  go  further,  and  hold  that,  notwithstanding 
the  father  of  the  grandchildren  died  before  the  intestate,  the 
grandchildren  must  nevertheless  take,  if  they  take  at  all,  per 
stirpes,  and  consequently  their  supposed  rights  are  not  and 
cannot  be  superior  to  those  of  the  father  if  he  were  living. 
As  it  is  conceded,  if  the  father  were  now  claiming  instead  of 
his  children,  he  would  have  no  standing  in  court,  it  follows  the 
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situation  of  the  latter  is  no  better.  The  condasion,  then,  to 
me  seems  irresistible,  that  the  statute  relating  to  the  subject  is 
merely  declaratory  of  the  common  law,  and  that  in  no  view  of 
the  case  the  grandchildren  are  not  entitled  to  participate  in  the 
proceeds  of  the  estate. 

SooTi,  J.    I  do  not  concur  in  this  decision. 


Mattbr  op  Will  of  Oottbbll. 

[96  New  York,  829.] 

Atiestation  clause. — Contradicted  by  sxjbscribino  wit- 
nesses. 

An  attestation  clause  signed  by  the  witnesses  and  corroborated  by  the  eircom- 
stances  sniTonnding  the  execution  of  the  iDstrnment,  the  testimony  of  other 
witnesses  to  the  fact  of  execution,  or  other  competent  evidence,  is  suffidest 
to  establish  a  will  against  the  positive  evidence  of  the  attesting  witoeMSS  to  the 
contrary. 

Pboceeding  to  probate  a  will. 

James  Lansing^  for  appellants. 

Robert  H.  McCleUan^  for  respondents. 

BuGER,  Ch.  J.  In  reviewing  questions  arising  on  appeals 
from  surrogates'  courts  in  cases  commenced  therein  previous 
to  September  1,  1880,  when  the  last  seven  chapters  of  the 
Code  of  Civil  Procedure  went  into  effect,  we  are  precluded 
by  section  1337  of  that  Code  from  re-examining  the  con- 
clusions of  fact  reached  by  the  court  below,  except  in  cases 
where  the  Supreme  Court  has  reversed  their  judgments  upon 
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inch  questions,  and  so  certify  in  their  order  of  reversal.  (See- 
§  1338.) 

Previous  to  the  adoption  of  that  section  appeals  from  the 
decrees  of  surrogates,  brought  np  for  review  by  the  appellate 
tribunals,  all  of  the  questions,  whether  of  fact  or  law,  which 
were  determined  in  the  court  of  original  jurisdiction. 

Such  appeals  are  now  to  be  determined  in  this  court  solely 
upon  the  questions  of  law  presented,  except  in  the  special  case 
referred  to.  {In  the  Matter  of  JSosSy  87  N.  Y.  514;  J)avu  v. 
Clark,  Id.  623.) 

In  these,  as  in  other  appeals  to  tliis  court,  however,  we  look 
into  the  evidence  given  on  the  trial  only  for  the  purpose  of 
seeing  whether  there  is  competent  evidence  to  support  the  con- 
clusions of  fact  found  by  the  trial  court,  and  if  we  find  such 
evidence,  we  are  concluded  by  its  findings. 

The  Code  of  Civil  Procedure  has  also  put,  in  the  form  of  a 
statutory  enactment,  a  rule  in  relation  to  the  proof  necessary 
to  show  the  valid  execution  of  a  will  which  had  indeed  before 
then  been  well  settled,  but  had  previously  existed  by  force  of 
adjudication  alone,  viz. :  That  the  due  execution  of  a  will 
might  be  established  by  competent  evidence,  even  against  the 
positive  testimony  of  the  subscribing  witnesses  thereto. 

So  much  of  section  2620  as  is  material  to  the  point  under 
discussion  reads  as  follows :  ^*  If  such  a  subscribing  witness  has 
forgotten  the  occurrence,  or  testifies  against  the  execution  of 
the  will,  the  will  may,  nevertheless,  be  established  upon  proof 
of  the  handwriting  of  the  testator  and  of  the  subscribing  wit- 
nesses, and  also  of  such  other  circumstances  as  would  be  suffi- 
cient to  prove  the  will  upon  the  trial  of  an  action." 

Although  the  occasions  in  which  all  of  the  subscribing 
witnesses  testified  positively^  against  the  due  execution  of  a 
will  have  been  infrequent  of  late  years,  a  number  of  such  in- 
stances are  reported  among  the  earlier  English  cases  which  have 
been  cited  with  approval  in  recent  cases  in  our  courts.  Those 
eases  are  collated  and  commented  upon  in  the  case  of  Tarrant 
V.  Ware,  by  Judge  Denio,  reported  as  a  note  to  the  case  of 
Trustees  of  Auhurn  Seminary  v.  Calhoun  (25  N.  Y.  425). 
After  reviewing  the  English  authorities  and  referring  to  the 
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evidence  of  subscribing  witnesses,  he  says :  "  My  parpose  is  to 
show  that  whether  their  denial  of  what  they  bad  attested  pro- 
ceeds from  perversity  or  want  of  recollection,  the  testament 
may  in  either  case  be  supported."     It  was  said  by  Judge 
Gould  in  Trustees  of  Auburn  Seminary  v.  Calhoun  {supra) : 
'^^  It  is  too  late  to  claim  that  the  facts  making  due  execution 
muBi  aU  or  any  of  them  be  established  by  the  concurring  testi- 
mony of  the  two  subscribing  witnesses.     Both  of  those  wit- 
nesses must  be  examined,  but  the  will  ma}^  be  established  even 
in  direct  opposition  to  the  testimony  of  both  of  them."     The 
principle  here  stated  was  approved  in  Rugg  v.  Rv^gg  (83  N.  Y. 
594).    In  the  case  of  Lewis  v.  Lewis  (11  Id.  224)  it  was  said 
by  Judge  Allen :    "  The  onus  of  showing  a  compliance  with 
the  statute  devolves  upon  the  party  seeking  to  establish  the 
will,  but  the  formal  execution  and  .publication  may  be  shown 
by  persons  other  than  the  subscribing  witnesses,  or  inferred 
from  circumstances  as  well  as  established  by  the  direct  and 
positive  evidence  of  the  attesting  witnesses.    It  cannot,  how- 
ever, be  presumed  in  opposition  to  positive  testimony,  merely 
upon  the  ground  that  the  attestation  clause  is  in  due  form 
and  states  that  all  things  were  done  which  are  required  to  be 
done  to  make  the  instrument  valid  as  a  will."    In  Jauncey  v. 
Thorne  (2  Barb.  Oh.  59)  Chancellor  Walworth  states  the  role 
to  be :  *'A  will  may,  therefore,  be  sustained  even  in  opposition 
t6  the  positive  testimony  of  one  or  more  of  the  subscribing 
witnesses,  who  either  mistakenly  or  corruptly  swear  that  the 
formalities  required  by  the  statute  were  not  complied  with,  if 
from  other  testimony  in  the  case  the  court  or  jury  is  satisfied 
that  the  contrary  was  the  fact."    To  similar  effect  is  Chaffee 
V.  Baptist  Missionary  Gonventiony  10  Paige,  91.     In  Orsery. 
Orser  (24  N.  Y.  52)  Judge  Selden  says :   "A  will  duly  attested 
upon  its  face,  the  signatures  to  which  are  all  genuine,  may  be 
admitted   to  probate,  although  none  of  the  subscribing  wit- 
nesses are  able  to  swear  from   recollection  that  the  formali- 
ties required  by  the  statute  were  complied  with;    and  even 
although  some  of  them  should  swear  positively  that  they  were 
not,  if  the  other  evidence  warrants  the  inference  that  they 
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The  precise  force  which  should  be  accorded  to  a  full  attes- 
tation clause  regularly  authenticated  is  not  very  clearly  defined 
in  the  cases,  but  they  all  agree  in  the  conclusion  that  it  is  en- 
titled to  great  weight  in  the  determination  of  the  question  of 
fact  involved.  {BlaJce  v.  Knight^  8  Curteis,  547 ;  Oraer  v* 
Orser,  24  N.  Y.  65.) 

A  regular  attestation  clause,  shown  to  have  been  signed  by 
the  witnesses  and  corroborated  either  by  the  circumstances  sur- 
rounding the  execution  of  the  instrument,  the  testimony  of 
other  witnesses  to  the  fact  of  due  execution  or  other  competent 
evidence,  has  been  held  in  many  other  cases,  as  well  as  those 
already  cited,  to  be  sufficient  to  establish  a  will  signed  by  the 
testator,  even  against  the  positive  evidence  of  the  attesting 
witnesses  to  the  contrary. 

We  have  been  cited  by  the  appellant's  counsel  to  a  number 
of  cases  in  which  the  courts  have  refused  probate  to  wills 
where  it  did  not  affirmatively  appear  that  the  necessary  condi- 
tions had  been  performed,  or  upon  the  evidence  of  one  or  more 
of  the  attesting  witnesses  to  the  effect  that  some  or  all  of  the 
requirements  of  the  statute  had  not  been  complied  with  in  its 
execution.  {Chaffee  v.  Baptist  Miss.  Con.  10  Paige,  86  ; 
Rutherford  v.  Rutherford^  1  Den.  33  ;  Lewis  v.  Zewisj  11  Id. 
220.)  To  these  cases  may  be  added  the  case  of  WooUey  v. 
WooUey  (95  N.  Y.  231),  recently  decided  in  this  court.  Such 
cases  are  quite  frequent  in  the  reports,  and  some  of  them 
arising  under  the  former  practice  by  which  the  facts  were 
reviewed,  are  even  cases  where  the  appellate  courts  have  dif- 
fered in  their  view  of  the  weight  of  evidence  with  the  trial 
court  and  have  arrived  at  contrary  conclusions ;  but  these  de- 
cisions do  not  conflict  with  the  principles  laid  down  in  the 
cases  above  cited.  They  differ  only  in  the  facts  to  which  the 
rules  of  law  are  applicable. 

The  determination  of  the  question  of  fact  involved  in  the 
inquiry  as  to  whether  a  will  has  been  properly  executed  or  not 
is  governed  by  the  same  rules  which  control  in  the  trial  of 
other  questions  of  fact.  The  proponent  has  the  affirmative  of 
the  issue,  and  if  he  fails  to  convince  the  trial  court  by  satisfac- 
tory evidence  that  each  and  every  condition  required  to  make  a 
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^ood  execution  of  a  will  has  been  complied  with,  he  will  oecea- 
isarilj  fail  in  establishing  such  will. 

It  would  undoubtedly  have  been  competent  for  the  trial 
-court  in  this  case  to  have  denied  probate  to  the  will  in  ques- 
tion upon  the  evidence  before  it,  and  in  that  event  we  shonld 
have  been  bound  by  its  decision.  This,  however,  it  has  not 
done,  but  on  the  contrary  has  found  that  the  will  was  dalj 
executed. 

Upon  referring  to  the  evidence  in  the  case,  we  certainly 
find  quite  an  unusual  and  extraordinary  condition.  The  two 
persons  purporting  to  have  signed  this  will  as  subscribing 
witnesses,  not  only  each  testify  that  none  of  the  formalities 
required  by  the  statute  were  complied  with  in  its  execution 
in  their  presence,  but  also  positively  deny  that  either  of  thiin 
was  present  at  its  execution  or  signed  the  attestation  clause. 
No  greater  weight  can  be  given  to  that  part  of  the  evidence 
of  these  witnesses  wherein  they  deny  that  the  several  for- 
malities required  by  the  statute  were  unperformed  in  the  exe- 
cution of  this  will,  than  to  their  more  important  testimony  that 
they  were  not  present  on  the  occasion  and  did  not  sign  the  at- 
testation clause.  It  follows,  of  course,  that  if  they  do  not  rec- 
ollect, or  perversely  refuse  to  testify  to  the  interview  itself, 
that  they  would  also  deny  the  several  incidents  which  accom- 
panied such  an  interview. 

If,  therefore,  it  was  established  by  competent  evidence  that 
these  witnesses  were  mistaken  as  to  the  fact  of  acting  as  wit- 
nesses to  the  execution  of  this  will,  it  would  almost  necessarily 
follow  that  they  were  also  mistaken  in  their  testimony  as  to 
the  several  particulars  occurring  at  the  time  of  such  signing. 
'^If  so  important  a  fact  as  the  signature  of  their  names  as 
witnesses  has  escaped  recollection,  the  accompanying  incidents 
must  have  shared  the  same  fate."  "  The  denial  of  the  princi- 
pal event  necessarily  involves  all  the  details  in  the  same  result." 
{Peebles  v.  Oase,  2  Bradf.  236.)  Upon  looking  into  the  evi- 
dence we  find  that  it  was  in  proof  that  the  testator  boarded 
and  lodged  with  the  alleged  subscribing  witnesses  (who  were 
husband  and  wife)  not  only  at  the  time  the  will  purported  to 
have  been  executed,  but  had  done  so  for  several  years  previous 
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thereto.  That  the  husband  had  been  a  snbecribing  witness  to 
a  will  previonslj  executed  by  the  testator,  and  that  the  will 
in  dispute,  apparently  properly  executed,  was  found  among  the 
papers  of  the  deceased  after  his  death.  It  also  appeared  that 
the  will,  as  well  as  the  attestation  clause,  was  wholly  in  the 
handwriting  of  the  testator,  and  also  bore  his  undoubted  signa- 
ture at  the  end  thereof.  The  testator  declared  during  his  last 
sickness  that  the  will,  executed  as  he  had  described  it,  was 
either  among  his  papers  or  that  he  had  given  it  to  his  executor. 
A  bag  containing  the  testator's  papers,  and  among  which  was 
the  will  in  question,  was  produced  by  the  executor  at  a  meeting 
of  the  teetator^s  relatives,  including  the  contestants,  held  at  such 
executor^s  house  on  the  day  of  the  testator's  death,  and  its  con- 
tints  were  then  for  the  first  time  made  known  to  the  parties 
interested  by  one  of  such  relatives,  who  read  it  in  the  presence 
of  the  persons  there  assembled.  Specimens  of  the  handwrit- 
ing of  each  of  the  subscribing  witnesses  were  properly  put  in 
evidence  on  the  trial,  and  from  a  comparison  of  such  specimens 
with  the  signatures  of  the  witnesses  to  the  attestation  clause, 
experts  testified  that  such  signatures  were  respectively  in  the 
genuine  handwriting  of  such  witnesses.  But  little  is  disclosed 
by  the  case  with  reference  to  the  occupation,  condition  or  char- 
acter of  the  testator ;  but  it  does  appear  that  he  was  a  bachelor 
about  fifty  years  of  age  and  possessed  of  property  of  the  value 
of  about  $12,000 ;  that  he  had  been  for  some  time  afflicted 
with  a  disease  from  which  his  death  within  a  short  period 
might  reasonably  have  been  anticipated.  The  will  in  question 
was  the  second  made  by  him  within  a  period  of  about  five 
years,  and  the  subject  of  a  testamentary  disposition  of  his 
property  bad  obviously  for  some  years  been  within  his  earnest 
contemplation. 

The  prior  will,  duly  canceled,  was  put  in  evidence  on  the 
trial,  and  although  its  contents  do  not  appear  in  the  record,  it 
was  proved  to  have  been  executed  in  accordance  with  the 
forms  prescribed  by  the  statute. 

The  surrogate  has  found  as  a  fact  upon  confiicting  yet  com- 
petent evidence,  that  the  subscribing  witnesses  to  the  will  in 
question  in  fact  signed  the  attestation  clause. 
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We  thus  have  an  holographic  will,  not  only  properly 
signed  and  executed  by  the  testator,  but  also  signed  by  the  wit- 
nesses, and  appearing  upon  its  face  to  be  entirely  r^nlar,  aud 
purporting  to  have  been  execnted  with  all  of  the  formalities 
and  in  the  manner  required  by  the  law  to  make  a  good  and 
valid  will. 

The  witnesses  to  the  will  have,  by  signing  the  attestation 
clause,  certified  to  facts  taking  place  upon  its  execution,  di- 
rectly conflicting  with  the  evidence  given  by  them  upon  the 
trial.  To  believe  this  evidence  requires  us  to  suppose  that 
the  testator  deliberately  forged  the  names  of  witnesses  to  his 
will  at  a  time  and  under  circumstances  when  it  was  just  as 
convenient  for  him  to  have  obtained  their  genuine  signatures 
thereto.  Upon  this  evidence  the  surrogate  has  refused  to  give 
credit  to  their  testimony,  and  must,  we  think,  necessarily  have 
found,  for  reasons  appearing  sufficient  to  him,  that  none  of 
the  evidence  given  by  them  was  entitled  to  belief.  While 
no  motive  or  reason  appears  upon  the  face  of  the  evidence  in- 
corporated in  the  record  before  us,  for  imputing  corruption 
or  perjury  to  the  subscribing  witnesses  in  giving  such  evi- 
dence, yet  to  believe  what  they  testify  to  on  the  subject  in- 
volves consequences  so  unnatural  and  improbable  that  we  are 
constrained  to  hold  that  the  surrogate  was  justified  in  discredit- 
ing their  testimony. 

The  affirmative  evidence  tending  to  show  an  otnission  on 
the  part  of  the  testator  and  witnesses  to  comply  with  the  re- 
quirements of  the  law,  in  the  execution  of  the  will,  having 
been  thus  discredited  by  the  court  below,  it  only  remains  to  de- 
termine whether  there  was,  within  the  rule,  sufficient  evidence 
of  the  facts  to  authorize  the  surrogate  to  find  the  due  execu- 
tion of  the  will. 

It  would  seem  from  the  language  of  the  Code,  that  proof  of 
the  handwriting  of  the  testator,  and  of  the  subscribing  wit- 
nesses, to  a  proper  attestation  clause,  was  regarded  as  the 
most  important  and  conclusive  |fact  on  the  trial  of  an  issue 
as  to  a  proper  execution  of  a  wiU.  Such  evidence,  in  connec- 
tion with  other  circumstances  tending  to  prove  its  due  execu- 
tion, would  seem,  within  all  the  authorities,  to  justify  a  decree 
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admitting  it  to  probate,  even  against  the  positive  evidence 
of  the  subscribing  witnesses.  It  was  always  considered  to 
afford  a  strong  presumption  of  compliance  with  the  reqnire- 
mcDts  of  the  statute,  in  relation  to  the  execntion  of  wills,  that 
they  had  been  conducted  under  the  supervision  of  experienced 
persons,  familiar  not  only  with  the  forms  required  by  the  law, 
bat  also  with  the  importance  of  a  strict  adherence  thereto. 
{Chambers  v.  Queen^a  ProctOTy  2  Curteis,  415  ;  In  re  KeUum^ 
62  N.  Y.  519  ;  Q(n>e  v.  Qawen^  8  Curteis,  151 ;  Peck  v.  Cary^ 
27  If.  Y.  9.) 

We  think  that  that  presumption  also  arises  in  this  case. 
The  testator  had  not  only  once  correctly  gone  through  the 
ceremony  of  executing  a  will,  but  by  drawing  the  attestation 
clause  in  question  he  had  at  the  time  necessarily  brought 
before  his  mind  each  one  of  the  conditions  imposed  by  the 
statute  as  necessary  to  its  valid  execution.  It  is  quite  un- 
reasonable to  suppose  that  such  a  person  having  drawn  and 
signed  a  will,  and  having  added  thereto  a  proper  attestation 
clause,  should  have  provided  witnesses  therefor,  and  required 
them  to  sign  a  certificate  to  the  effect  that  each  of  the  re- 
quired formalities  had  then  been  observed,  without  also  pro- 
viding for  their  actual  performance.  He  had  knowledge  of 
the  necessity  of  the  act  required,  to  the  validity  of  the  busi- 
ness he  was  then  transacting,  and  to  hold  that  he  omitted  it 
would  oblige  us  to  ascribe  to  him  the  intention  of  performing 
a  vain  and  useless  ceremony  at  the  expense  of  time  and 
labor  to  himself  and  the  commission  of  a  motiveless  crime. 
The  presumptions  arising  from  the  certificate  of  the  sub- 
scribing witnesses,'  and  the  supervision  of  an  experienced 
person  that  the  requisite  formalities  were  complied  with, 
are  fortified  by  the  acts  and  conduct  of  the  testator.  Nearly 
three  years  elapsed  between  the  date  of  the  will  and  the 
death  of  the  testator,  and  he  had,  therefore,  ample  time 
and  opportunity  to  supply  any  defects  in  its  execution,  if 
any  existed,  but  at  the  last  moment,  when  the  subject  of 
a  will  was  brought  to  his  attention,  he  evidently  supposed 
that  he  had  made  a  valid  testamentary  disposition  of  his 
property. 

Vol.  IV.— 39 
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It  also  appears  that  it  was  executed  while  the  testator  was 
Hviug  in  the  family  of  the  alleged  witnesses ;  that  one  of  them 
had  formerly  acted  in  a  similar  capacity  for  him,  and  that  they 
were  both  persons  who,  for  convenience  as  well  as  from  their 
relations  to  the  testator,  would  naturally  have  been  selected  as 
witnesses  to  a  will  drawn  by  himself,  and  whose  execution  he 
personally  supervised. 

We  think  the  various  circumstances  to  which  we  have  re- 
ferred, in  connection  with  the  full  and  regular  attestation  danse 
in  the  handwriting  of  the  testator,  proved  to  have  been  signed 
by  the  witnesses,  were  sufficient  to  authorize  the  finding  by  the 
court  below  establishing  the  will. 

Of  course  no  controversy  can  arise  in  this  case  over  any 
question  as  to  the  real  intention  of  the  testator  in  the  dispo- 
sition made  by  this  will  of  his  property,  for  not  only  were  his 
wishes  deliberately  formed,  but  they  are  recorded  in  his  own 
handwriting,  which  implies  care  and  deliberation  on  his  part  in 
framing  its  provisions  and  directions.  It  is  the  duty  of  the 
court  to  carry  into  effect  a  testator's  intentions  when  they  can 
be  discovered,  provided  they  do  not  contravene  any  provision 
of  law. 

It  follows  from  these  views  that  the  judgment  appealed 
from  should  be  affirmed. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 
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Thayer  vs.  Spear. 

[Supreme  Court  of  Yermont,  Janiiary,  1886,  8  Eastern  Reporter,  784.] 

Bequest  on  oondition  of  husband's  death. — Public  policy. 

A  gift  of  the  income  of  a  fnnd  to  a  married  woman  so  long  as  she  rem|iins  the 
wife  of  her  then  husband,  and  of  the  entire  estate  should  she  **  he  left  a  widow, 
or  for  any  cause  should  cease  to  be"  his  wife,  is  not  contrary  to  public  policy. 

Progeedino  to  distribute  an  estate. 
^  Ji  Mc  Waifhy  for  plaintiffs. 
JT.  Z.  Boyden^  for  defendant. 

RoYCE,  Ch.  J.  Bosan  M.  Leathers  bequeathed  to  her 
daaghter,  Alice  £.  Thayer,  all  of  the  income  of  her  estate,  and 
such  further  sums  out  of  said  estate  as  her  needs  and  wants 
might  demand,  so  long  as  she  remained  the  wife  of  Ira  Allen 
Tbajer,  and  left  the  amount  of  the  sums  to  be  paid  to  the  said 
Alice  to  the  judgment  and  discretion  of  her  executor.  In  case 
her  said  daughter  "  should  be  left  a  widow,  or  for  any  cause 
should  cease  to  be  the  wife  of  the  said  Ira  Allen  Thayer,"  then 
all  of  the  estate  should  be  given  to  said  daughter  and  subject 
to  her  control. 

The  case  comes  here  upon  exceptions  taken  to  the  judgment 
of  the  County  Court  affirming  a  decree  of  distribution  made 
by  the  Probate  Court.  That  decree  followed  the  disposition 
made  by  the  will,  and  directed  the  executor  to  pay  to  the  said 
Alice  all  the  income  of  the  remainder  of  said  estate,  and  such 
other  sum  as  in  his  judgment  and  discretion  he  deems  best,  so 
long  as  the  said  Alice  remains  the  wife  of  Ira  Allen  Thayer ; 
and  that  in  case  the  said  Alice  should  be  left  a  widow,  or  for 
any  cause  should  cease  to  be  the  wife  of  the  said  Ira,  he,  the 
said  executor,  was  directed  to  pay  over  all  that  might  remain  of 
said  estate  to  said  Alice.  The  appeal  was  taken  by  the  said  Ira 
and  his  wife,  and  it  is  claimed  by  the  appellants  that  the  condi* 
tion  named  by  the  testatrix  in  making  the  bequest  is  void  as  be- 
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ing  againet  public  policy,  and  that  the  entire  estate  should  have 
been  decreed  to  the  said  Alice. 

The  ground  upon  which  it  is  claimed  that  the  provision  of 
the  will  violates  public  policy  is,' that  it  furnishes  an  inducement 
to  the  wife  to  become  the  widow  of  her  husband,  or  to  separate 
herself  from  him  in  such  a  manner  that  she  would  cease  to  be 
his  wife.  The  appellants,  to  sustain  this  claim,  rely  upon  the 
rule  as  stated  in  2  Redf.  Wills,  293  ;  1  Story's  Eq.  Jur.  291, 
and  the  case  of  Conrad  v.  Long  (33  Mich.  78).  The  cases  cited 
iu  support  of  the  rule  laid  down  iu  Eedfield  and  Story,  it  will 
be  found  on  examination,  do  not  sustain  the  rule  as  here  sought 
to  be  applied.  They  are  generally  cases  in  which  an  inducement 
was  directly  held  out  to  encourage  a  voluntary  separation  of 
husband  and  wife,  and  where  the  intent  to  encourage  such  a 
separation  could  be  found  in  the  language  employed  in  making 
the  bequest.  They  are  none  of  them  so  similar  in  their  facts 
.to  the  case  at  bar  that  they  can  be  considered  authorities  in  it. 

The  first  object  is  to  ascertain,  if  possible,  what  the  inten- 
'tion  of  the  testatrix  was ;  and  we  find  no  difficulty  in  reaching 
Ihe  conclusion,  that  it  was  to  have  her  estate  disposed  of  just 
AS  it  has  been  by  the  Probate  Court.  It  was  a  wise  and  pm- 
4ent  provision  to  make  for  her  daughter.  While  she  should 
Temain  a  wife,  her  husband  would  be  under  obligation  to  sup- 
-port  her,  and  hence  the  income,  only,  was  absolutely  left  her 
during  the  continuance  of  that  relation ;  but  when  she  should 
cease  to  be  a  wife,  and  so  become  dependent  upon  her  own  re- 
sources, it  was  just  and  wise  to  provide  that  she  should  have  the 
entire  estate. 

The  judgment  is  afllrmed  and  ordered  to  be  certified  to  the 
Probate  Court. 


Ck)ndition8  In  a  will  void  as  ai^alnst  public  policy. — ^It  is  a  general 
rule  of  law  that  any  condition  in  a  will  which  furnishes  an  inducement 
to  a  wife  to  become  the  widow  of  her  husband,  or  which  encourages 
Tolontary  separation  of  husband  and  wife,  or  the  Hying  of  the  wife  apart 
from  her  husband,  or  the  husband  apart  from  his  wife  -in  a  word  any  con- 
dition the  tendency  of  which  is  to  break  up  or  unsettle  the  marriage 
relation — is  void  as  being  contrary  to  public  policy. 


THAYER  V.  8PEAR.  45S 

In  an  eatly  case,  where  a  father  bequeathed  a  sam  of  money  to  hi» 
daughter  "if  8he  would  be  divorced  from  her  husband,"  the  condition 
was  held  void,  and  that,  although  precedent  in  its  character,  the  gift 
nevertheless  took  effect.    Tennant  v.  Braie,  Tothill,  141. 

And  where  the  testator  directed  that  '^  if  his  niece  lived  with  her  bus- 
bandp  his  executors  should  pay  her  £3  per  month  and  no  more,  but  if  she 
lived  from  him,  and  with  her  mother,  then  they  should  allow  her  £6  per 
month,''  it  was  held  that  the  legatee  was  entitled  to  the  larger  sum  with' 
oat  living  apart  from  her  husband,  and  that,  though  the  condition  was 
"contra  l»no9  mores,  the  legacy  was  pure  and  simple."  Brown  v.  Peck, 
1  Eden.  140. 

Again,  in  the  case  of  Wren  v.  Bradley,  2  DeG.  and  Sm.  40,  where  an 
annuity  was  bequeathed  to  a  daughter,  a  married  woman,  *'  in  case  she 
should  be  living  apart  from  her  husband  and  should  continue  to  do  so  " 
during  the  life  of  the  testator's  widow,  and  providing  that  the  annuity 
should  cease  whenever  the  annuitant  should  cohabit  with  her  husband, 
and  where  the  will  also  contained  a  residuary  trust,  the  income  of  which 
was  to  be  paid  to  the  daughter  during  such  time  as  she  should  con- 
tinue to  live  apart  from  her  husband,  but  directed  that  whenever  she 
should  cohabit  with  her  husband,  such  income  should  be  paid  to  other 
legatees — the  will  also  containing  a  trust  for  children  of  the  daughter  by 
any  other  husband ;  the  daughter  and  her  husband  living  apart  at  the  date 
of  the  will,  but  being  reconciled  and  living  together  at  the  death  of  the 
t&tator,  and  subsequently,  it  was  held  that  the  daughter  was  entitled  to 
the  full  benefit  of  all  the  provisions  of  the  will  in  her  favor.  In  giving 
jud^ent  the  court  said:  **  It  is  impossible  to  read  the  will  without  per- 
ceiving that  the  testator's  wish  and  object  were  to  obstruct  a  reconcilia- 
tioo  and  prevent  the  wife  from  living  with  her  husband,  and  that  by  that 
wish,  by  that  object,  its  provisions  as  to  her  were  influenced  and  directed. 
The  weight  of  authority  *  ♦  ♦  and  the  principles  of  the  civil  law,  as  far 
as  I  consider  them  applicable,  seem  to  me  to  render  a  decision  of  this 
case,  in  Mrs.  Wreii's  favor,  consistent  at  once  with  technical  equity  and 
moral  justice.'^  See  also  2  White  &  Tudor's  Lead.  Cas.  in  Equity,  204, 
205. 

There  is  a  curious  application  of  a  somewhat  similar  principle  in  the 
case  of  Rombach  v.  Piedmont  and  Arlington  Life  *  Insurance  Co.  35 
La.  Ann.  233,  wherein  it  was  held  that  a  son-in-law  has  no  insurable 
interest  in  the  life  of  his  mother-in-law,  as  though  for  the  reason  that  a 
policy  of  insurance  upon  her  life  in  his  favor  would  give  him  an  interest 
rather  in  her  death  than  in  her  continued  life. 

It  is  well  settled  that  conditions  annexed  to  gifts  of  both  real  and 
personal  property  to  a  widow,  that  they  shall  become  inoperative  in  the 
e?eDt  of  the  remarriage  of  the  devisee,  are  valid  and  will  be  enforced. 
Collier  v.  Slaughter,  20  Ala.  2(53;  Hogan  v.  Curtin,  88  N.  Y.  162;  Barton 
T.  Barton,    2  Vern.  308 ;  Frey  v.    Thompson,  66  Ala.  287 ;    Giles  v. 
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Little,  2  McCrary,  870;  Damey  v.  Schoeffler,  24  Mo.  170;  Chapin  t. 
MarviD,  12  Wend.  688 ;  Guider  y.  Newsom,  24  6a.  189 ;  LiDgart  ▼.  Ripley, 
19  Ohio  St.  24;  Cornell  y.  Lovett,  85  Penn.  St.  100;  Newton  y.  Marsden, 
2  J.  &  H.  856 ;  Scott  v.  Tyler,  9  Brown's  Chan.  487;  Comm.  v.  SUuffer, 
10  Ban.  860 ;  1  Story's  Eq.  Jar.  §  285,  and  cases  there  collected. 

This  is  equally  the  rule  whether  the  gift  to  the  widow  is  by  her  husband, 
or  by  another  person.  Lloyd  y.  Lloyd,  2  Sim.  (N.  S.)  265.  So  also  where 
the  g^ft  is  to  a  hosband  on  condition  that  he  remains  a  widower.  Boetick 
y.  Bloder,  59  Md.  281  ;  s.  c.  8  Am.  Prob.  !(.  864,  and  note. 

These  cases  proceed  upon  the  assumption  that  one  left  a  widow  and 
depriyed  of  the  maintenance  which  a  husband  might  provide  may  properly 
be  left  an  estate  for  her  reasonable  support,  which  shall  terminate  wholly  or 
in  part  wheneyer  by  remarriage  she  may  again  become  entitled  to  support 
by  another  husband.  So  in  the  leading  case  it  appears  that  one  may,  by 
will,  properly  proyide  more  largely  for  a  daughter  if  at  any  time  she  be 
left  dependent,  than  so  long  as  she  may  have  some  other  means  of  support. 
This  is  plainly  sound  doctrine,  and  after  the  analogy  of  the  cases  list 
^ted  as  to  conditions  against  the  remarriage  of  a  widow. 


MOISTTAGUE    V8.    AllAN'S    Ex'BS. 

[78  Virginia,  692.1 

ClECUMSTAirnAL   EVTOENOE  OF  TEBTATOB'b   KNOWLEDGE  OF  WILL. 

TeBtator*8  knowledge  of  the  contents  of  the  will  at  the  time  of  ezecntion  may  be 

shown  by  circumstantial  eyidence. 
A  will  is  not  inyatidated  by  the  fact  that  it  was  written  by  a  confidential  friend  of 

the  testator,  whose  wife  is  a  legatee  thereunder. 

AonoK  to  annul  a  will. 

Joseph  Christia/n  and  John  Lyon^  for  appellants. 

JoneSy  Kecm  <&  NeUon^  for  appellees. 

Fauutleeoy,  J.  On  the  2d  of  April,  1881,  Mrs.  Louisa  G. 
Allan,  of  Richmond,  executed  and  acknowledged  her  last  will 
and  testament — a  paper  drawn  by  Mr.  George  W.  Mayo,  who 
was  named  as  one  of  the  executors,  and  whose  wife  was  a  lai^ 
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beneficiary.  The  testatrix  died  on  the  24th  of  the  same  month. 
The  will  was  admitted  to  probate  by  the  Chancery  Court  for 
the  city  of  Eichmond,  April  27th,  1881,  when  Geo.  W.  Mayo 
qualified  as  executor. 

On  September  the  5th,  18S2,  Miss  Genevieve  Allan  (who 
since  the  institution  of  the  suit  has  intermarried  with  D.  P. 
Montague)  exhibited  her  bill  in  the  said  Chancery  Court,  in 
which,  after  reciting  the  probate  of  the  paper  aforesaid,  and 
stating  that  she  is  one  of  the  three  heirs  at  law  and  distributees 
of  Louisa  G.  Allan,  deceased,  she  alleged  that  Mrs.  Allan,  when 
she  signed  and  acknowledged  the  wiU  or  testamentary  writing 
aforesaid,  was  insane  ;  that  she  was  not  of  sound  mind  ;  that 
she  was  mentally  incompetent  to  make  a  lawful  will,  and  that 
the  paper  in  question  was  procured  by  George  W.  Mayo,  who 
was  the  confidential  agent  and  adviser  of  the  testatrix,  by  the 
selfish  exercise  of  undue  influence  over  her  mind,  enfeebled  by 
injuries,  disease  and  age. 

Mayo,  his  wife  and  some  other  defendants,  answered  the 
bill ;  the  cause  was  matured ;  and  the  chancellor  directed  the 
trial  of  an  issue,  devisa/vit  vel  noUy  at  the  bar  of  the  court.  At 
the  close  of  the  evidence,  of  which  a  great  deal,  both  oral  and 
written,  was  introduced  before  the  jury,  the  plaintiffs  in  the 
issue  (the  appellees  here)  requested  the  court  to  give  certain  in- 
structions, which  the  court  did  give,  without  objection  or  ex- 
ception from  the  defendants  in  the  issue  (the  appellants). 
Upon  the  trial  of  the  issue,  the  jury  failed  to  agree  upon  a  ver- 
dict; but  upon  a  second  trial,  at  a  subsequent  term  of  the  said 
court,  the  jury  found  a  verdict  sustaining  the  said  paper  of 
April  2d,  1881,  in  all  its  parts  and  provisions,  as  the  true  last 
will  and  testament  of  Louisa  G.  Allan,  deceased.  Cpon  the 
recordation  of  this  verdict,  the  defendants  in  the  issue  moved 
the  court  to  set  aside  the  verdict  of  the  jury  and  to  grant  a 
new  trial  on  the  said  issue ;  and  the  court  took  time  to  consider 
thereof.  On  the  24th  February,  1883,  the  conrt  overruled 
the  said  motion  to  set  aside  the  said  verdict  of  the  jury  and  to 
grant  a  new  trial  on  the  issue  directed  in  the  cause ;  and  pro- 
nounced its  decree,  in  conformity  with  the  said  verdict  of  the 
Jury,  that  the  will  of  the  testatrix,  Louisa  G.  Allan,  admitted 
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to  probate  in  the  said  court  on  the  27th  day  of  April,  1881,  is 
the  trae  last  will  and  testament  of  Louisa  G.  Allan,  de«;eased  ;, 
and  the  court  dismissed  the  bill  of  the  complainants  with  costs. 
From  this  decree  the  appeal  is  taken,  and  this  court  is  now  to 
decide  whether  there  is  error  in  the  proceedings  of  the  court 
below,  as  disclosed  by  the  transcript  of  the  record  in  the  caose. 

That  the  will  was  properly  executed,  according  to  the  stat- 
ute, there  is  no  room  for  contention,  and  there  is  none  ;  it  was 
signed,  sealed  and  acknowledged  by  the  testatrix,  in  the  presence 
of  two  witnesses,  who,  at  her  request,  in  her  presence,  and  in 
the  presence  of  each  other,  affixed  their  signatures  as  attesting 
witnesses.     The  statute  was  complied  with  in  every  particular. 

The  instructions  given  by  the  court  are  not  complained  of. 
They  were  not  excepted  to  by  either  plainti&  or  defendants 
in  the  c^urt  below;  in  fact,  they  were  accepted,  and  acqui- 
esced in  by  both  sides ;  and  they  correctly  expound  the  law  of 
the  case.  No  exceptions  having  been  taken  to  the  instruct 
tions,  neither  party  will  bo  allowed  to  question  here  the  cor- 
rectness of  the  law  laid  down  by  the  court  as  applicable  to 
the  evidence  in  this  cause.  {Lamberts  v.  Coaper^s  Ea^or^  2& 
Gratt.  m>i 

The  validity  of  Mrs.  Allan's  will  is  disputed  on  two  grounds 
— ^first,  that  she  was  insane  and  mentally  incapable  of  making  a 
lawful  will  at  the  time  that  she  executed  it ;  and,  secondly,  that 
it  was  made  under  the  improper  or  undue  influence  of  George 
W.  Mayo,  who  wrote  it ;  who  is  named  as  executor ;  who  was 
the  confidential  agent  and  adviser  of  the  testatrix,  and  whose 
wife  is  the  principal  beneficiary.  All  the  facts  proved  in  the 
cause  are  certified  in  the  record,  and  the  proofs  show  that  the 
contestants'  own  witnesses  all  testified  to*  the  intelligence  and 
capacity  of  the  testatrix  when  her  attention  was  fixed ;  thej 
contain  no  hint  of  insanity,  but,  on  the  contrary,  they  show  a 
testatrix  of  uncommon  intelligence,  business  capacity,  self-reli- 
ance and  will,  who,  recently  before  her  death,  undertook  and 
intelUgently  conducted  intricate  and  tedious  business  transac- 
tions, and  who  to  the  day  of  her  dissolution — certainly  to 
within  two  or  three  days  of  her  death — retained  her  clear  in- 
tellect and  controlled  and  directed  her  domestic  a£EairB.    The 
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eertificate  of  facts  says :  "  All  of  these  witnesses  (for  the  con- 
testants) described  her  failnre  of  memory  only  as  the  forgetful- 
ness  of  old  age,  and  none  of  them  doubted  her  intelligence  and 
capacity  when  her  attention  was  fixed."  As  to  the  failnre  of 
memory,  the  authorities  are  explicit  that,  if  it  be  merely  such 
as  is  incident  to  old  age,  it  does  not  affect  testamentary  capac- 
ity. {Edd]f%  Case,  82  N.  J.  Eq.  701 ;  Zoe  v.  MoCord,  74 
IIL  33.) 

We  think  that  the  testimony  of  the  contestants*  own  wit- 
nesses  fully  proves  that  the  testatrix  was  both  sane  and  capable 
of  making  the  will.  But  the  propounders  of  the  will  proved 
that  Mr.  EUyson,  an  educated  lawyer,  who  was  called  in  to  at- 
test the  execntion  of  the  will,  with  the  view  of  testing  her  tes- 
tamentary capacity,  conversed  with  her  on  the  occasion  when 
she  executed  the  will,  and  was  perfectly  satisfied  as  to  the  con- 
dition of  her  mind  ;  that  he  *'  was  perfectly  certain  of  her  ca- 
pacity to  make  a  will,  and  was  so  struck  with  her  mental  vigor, 
for  one  of  her  age,  that  he  remarked  on  it  when  he  got  home." 
Mr.  Hopkins,  the  other  subscribing  witness,  '^  is  certain  that 
Mrs.  Allan  was  in  her  right  mind,  and  was  competent  to  make 
a  will."  On  or  about  the  20th  or  25th  of  March,  1881,  Dr.  Mc- 
Guire  was  again  sent  for  to  cut  a  cancer  from  Mrs.  Allan's 
other  breast  (he  having  performed  that  operation  in  1876  upon 
one  of  her  breasts) ;  he  consulted  with  Dr.  Harris,  her  regular 
family  physician,  and  talked  freely  with  her,  when  her  "  mind 
clearly  grasped  and  her  courage  bravely  faced  the  alternative 
before  her — death  certain  in  the  not  remote  future  in  one  event ; 
death  tedious,  lingering,  loathsome,  in  the  other  event ;  death 
under  the  knife,  possibly,  speedy  but  painless ;  that  she  made 
deliberate,  intelligent  and  voluntary  choice."  On  April  1, 1881^ 
he  sailed  to  see  her,  and  found  her  in  the  hall,  with  the  pic- 
tures, which  had  hung  on  the  walls,  lying  about,  when  she  apol- 
ogized for  the  confusion,  saying  she  was  making  some  disposi- 
tions of  the  pictures  in  case  she  should  die ;  and,  nearly  to  the 
last — "  certainly  to  within  two  or  three  days  of  her  death — she 
retained  her  clear  intellect."  Dr.  McQuire  had  no  doubt  of 
her  testamentary  capacity  down  to  three  days  before  her  death, 
when  process  of  dissolution  had  commenced.    Drs.  Harris  and 
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McGnire,  with  whom  Dr.  Canningham  agreed,  so  far  as  he 
knew  her,  considered  her  a  woman  of  remarkably  strong  mind 
and  will,  which  remained  unimpaired  up  to  the  time  of  her  dis- 
solution ;  and,  in  their  opinion,  she  could  not  haire  been  con- 
trolled into  making  a  will  which  she  did  not  want  to  make. 
These  three  physicians,  all  gentlemen  of  high  personal  and  pro- 
fessional character,  had  been  medical  attendants  upon  Mrs.  Al- 
lan, and  two  of  them  during  her  last  illness.  "  Physicians  are 
considered  as  occupying  a  high  grade  on  snch  qaestions,  *  *  * 
especially  a  physician  who  has  attended  the  patient  through  the 
disease  which  is  supposed  to  have  disabled  her  mind."  (Chea^ 
ham  V.  Hatcher^  30  Gratt.  65.) 

Miss  Jennie  Gait  testified  that  she  corresponded  regularly 
with  Mrs.  Allan  for  many  years,  up  to  a  few  weeks  before 
March  4th,  1881,  and  that  she  saw  in  Mrs.  Allan's  letters,  writ- 
ten with  her  own  hand,  no  signs  of  a  failing  mind  or  memory. 
Mr.  Hoffman  Allan,  a  grandson  of  Mrs.  Allan,  and  one  of  her 
three  heirs  at  law,  testified  that  he  had  once  asked  her  to  give 
him  the  house  she  lived  in,  and  twice  for  the  parlor  curtains; 
that  she  refused  to  give  him  the  house,  saying  '^  she  intended  to 
give  that  to  those  who  needed  it  more ; ''  that  he  declined  to 
<;laim  against  the  will  propounded  ;  and  that  he  believed  the 
same  to  be  the  true  last  will  of  his  grandmother. 

Miss  Louisa  G.  Allan,  the  sister  of  Hofi'man  Allan,  a  grand- 
•child  of  the  testatrix,  and  one  of  her  three  heirs  at  law  (who 
was  introduced  by  the  contestants),  testified  that  she  lived  with 
Mrs.  Allan  as  a  member  of  her  family,  and  that  her  grand- 
mother was  capable  of  making  a  will  to  the  last  of  her  life. 
This  witness,  jiow  in  her  twentieth  year,  would,  together  with 
her  brother,  Hoffman  Allan,  if  the  will  were  annulled,  take,  by 
•descent,  two-thirds  of  the  entire  estate. 

It  is  impossible  to  resist  the  conclusion,  to  which  we  are 
compelled  by  these  facts  in  the  record,  that  the  testatrix  was 
wholly  and  unquestionably  competent  to  make  her  wOl  when 
jBhe  executed  the  paper  in  controversy  April  2d,  1881. 

But  the  appellants  contend  that  the  decedent,  ^'  at  the  time 
of  executing  the  said  paper,"  did  not  know  the  contents  of  the 
43aid  paper,  and  did  not  understand  the  disposition  thereby  made 
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of  her  property ;  that  she  was  Bubjected  to  the  nndne  influence 
of  Geoi^  W.  Mayo,  who  drew  the  will,  who  was  present  and 
procured  its  execation  against  her  free  will  and  purpose ;  that 
the  jury,  in  finding  for  the  will,  disregarded  the  instructions  of 
the  court,  and  found  a  verdict  plainly  contrary  to  the  law,  as 
expounded,  and  the  facts,  as  certified  by  the  court. 

The  court,  which  gave  the  instructions  to  the  jury,  approved 
the  verdict  found,  and  refused  to  set  it  aside,  as  being  neither 
contrary  to  the  law  nor  the  evidence  which  had  gone  to  the 
jury.  Judge  Christian,  speaking  for  this  conrt  in  Blosaer  v. 
HarMarger  (21  Gratt.  216),  citing  Krugh  v.  Shanks  (5  Leigh, 
598),  says :  ^^  In  the  Appellate  Court  there  is  superadded  to  the 
weight,  which  must  always  be  given  to  the  verdict  of  a  jury, 
fairly  rendered,  that  of  the  opinion  of  the  judge  who  presided 
at  the  trial,  which  is  always  entitled  to  pecnliar  respect,  upon 
the  question  of  a  new  trial.  The  whole  case  was  one  peculiarly 
proper  to  be  submitted  to  a  jury,  who  are  the  proper  judges  of 
the  weight  of  the  evidence,  and  the  verdict  having  been  fairly 
rendered,  and  approved  by  the  judge  before  whom  the  case  was 
tried,  it  would  be  a  violation  of  well  settled  principles  of  law 
80  often  adjudicated  by  the  courts,  as  well  as  an  unwarranted 
abuse  of  the  appellate  powers  of  the  court,  to  set  aside  the  ver- 
dict and  judgment,  because  the  judges  of  this  court  might  not 
concur  with  the  verdict  of  the  jury,  upon  the  facts  as  they  are 
certified  here.''  Judge  Scott,  in  OraysorCB  Case  (6  Gratt.  712), 
said,  where  "  some  evidence  has  been  given  which  tends  to 
prove  the  fact  in  issue,  or  the  evidence  consists  of  circum- 
stances, or  presumptions,  a  new  trial  will  not  be  granted,  merely 
because  the  court,  if,  upon  the  jury,  would  have  given  a  differ- 
ent verdict." 

In  PaUeson  v.  Ford  (2  Gratt.  24),  Judge  Baldwin  said, 
"  much  respect  is  due  to  the  opinion  of  the  jury,  whose  prov- 
ince is  to  weigh  conflicting  evidence,  to  scan  the  credit  of  wit- 
nesses, to  estimate  the  force  of  circumstances,  probabilities  and 
presumptions,  and  to  canvass  intentions  and  motives.  This  is 
80  evident  that  the  courts  habitually  defer  to  the  conclusions 
of  juries  upon  matters  of  fact,  though  opposed  to  their  own  ; 
and  hence  the  rule  not  to  disturb  a  verdict,  unless  in  case  of 
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plain  deviation  from  the  evidence."  It  is  contended  by  the 
appellants,  that  beside  the  fact  that  the  will  was  written  bj 
George  W.  Mayo,  he  produced  it  on  the  occasion  of  its  exe- 
cution, and  Mrs.  Allan  signed  and  acknowledged  it,  without 
reading  or  having  it  read  to  her. 

It  is  true  that  the  will  was  not  read  by  or  to  Mrs.  Allan 
when  she  signed  it ;  but  it  does  not,  therefore,  follow  that  she 
had  not  read  it  and  was  not  fully  aware  of  its  contents  and  pro- 
visions. The  jury  must  be  satisfied  that  the  testatrix  knew  the 
contents  of  the  will  at  the  time  of  signing  and  executing  it, 
and  they  were,  in  this  case,  so  explicitly  instructed  by  the 
court ;  but  the  authorities  are  full  and  conclusive  that  they  uaaj 
be  so  satis/iedj  and  that  such  knowledge  may  be  proved  by  cir- 
cumstantial evidence,  and  that  direct  evidence  is  not  indispen- 
sably necessary.  In  the  case  of  Barry  v.  BuUin  (1  Curtis,  6 
Eng.  Ecc.  R.  417),  Park,  B.,  said :  "  Nor  can  it  be  necessary 
that  in  all  such  cases,  even  if  the  testator's  capacity  is  doubt- 
ful, the  precise  species  of  evidence  of  the  deceased's  knowl- 
edge of  the  will  is  to  be  in  the  shape  of  instructions  for,  or 
reading  over,  the  instrument.  They  form,  no  doubt,  the  most 
satisfactory,  but  they  are  not  the  only  satisfactory  description 
of  proof  by  which  the  cognizance  of  the  contents  of  the  will 
may  be  brought  home  to  the  deceased." 

In  Crispdl  v.  Dubois  (4  Barb.  393),  Harris,  J.,  after  stating 
that  it  would  have  been  more  satisfactory  to  have  had  evidence 
that  the  testatrix  gave  instructions  for  drawing  the  will,  or  that 
it  was  read  by  or  to  her,  says :  "  But  although  such  evidence 
would  unquestionably  have  been  the  most  satisfactory,  I  am  not 
prepared  to  say  that  it  was  indispensable.  I  have  been  able  to 
find  no  case  in  which  this  particular  description  of  proof  has 
been  required.  On  the  contrary,  I  understand  the  doctrine  to 
be  well  settled,  that  while  it  is  necessary  in  such  cases  to  prove 
that  the  will  is  the  ^  spontaneous  intention'  of  the  testator, 
such  proof  may  be  made  out  in  any  mode  in  which  his  real  id- 
tentions  can  be  ascertained."  In  Ra/worth  v.  Marriott  (2d  Eng. 
Ch.  R.  644),  Sir  John  Leach,  M.  R,  held  that  the  jury  who 
tried  the  validity  of  the  will  must  be  satisfied  that  the  testator 
knew  its  contents,  but  their  consideration  need  not  be  confined 
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to  direct  evidence,  and  tbej  may  find  for  the  will  on  circum- 
stantial evidence  only. 

In  Daaney  v,  Murphey  (1  Dev.  &  Batt.  pp.  91-2),  Roffin, 
C.  J.,  says,  '*  there  are  other  circumstances  eqaally  satisfactory 
—such  as  the  conformity  of  the  will  to  previous  or  subsequent 
declarations,  or  to  such  dispositions  as  the  party  would  be 
prompted,  by  natural  affection,  to  make." 

The  appellants  insist  that  Mayo's  confidential  relations  to 
the  testatrix,  coupled  with  the  facts  that  he  wrote  the  will,  and 
that  his  wife  is  the  principal  beneficiary,  raise  a  conclusive  pre- 
sumption against  the  validity  of  the  paper.  Such  circum- 
stances certainly  engender  suspicion  and  arouse  the  vigilance  of 
the  court  and  jury,  and,  if  unexplained  or  repelled,  they  would 
annul  the  transaction.  There  is  a  well  recognized  distinction 
between  the  rule  affecting  testamentary  gifts,  and  gifts  inter 
vivas  /  and  it  is  now  well  settled  by  an  unbroken  current  of 
authority,  both  English  and  American,  that  A^vnll  is  not  invali- 
dated by  the  mere  fact  that  it  was  written  by  the  attorney, 
agent,  physician,  priest,  or  other  confidential  adviser  of  the  tes- 
tator, who  is  himself  a  beneficiary.  {Daniel  v.  HiUj  52  Ala. 
430 ;  Crispell  v.  DuboiSy  supra;  Barry  v.  JButlvn^  supra.) 

In  the  light  of  these  authorities,  the  facts  appearing  in  this 
record  afford  satisfactory  evidence  that  Mrs.  Allan,  the  testar 
trix,  knew  the  contents  of  the  will  when  she  executed  it 

They  show  a  testatrix  of  sound  mind  and  strong  will ;  they 
disclose  testamentary  dispo^tions  in  accord  with  her  affections 
and  with  her  repeated  declarations ;  they  prove  that  she  marked 
her  pictures  preparatory,  as  she  said,  to  disposing  of  them,  and 
that  her  will  refers  to  and  disposes  of  them  by  means  of  marks ; 
that  she  acknowledged  the  paper  to  be  her  will  after  its  execu- 
tion, and  that  it  remained  in  her  possession  from  the  time  of  its 
execution  to  the  day  and  event  of  her  death.  It  is  but  just  to 
George  W.  Mayo  to  add  that,  although  the  will  was  written  by 
him,  and  his  wife  is  the  chief  beneficiary  under  it,  yet  that  wife 
was  the  child  of  the  beloved  and  favorite  sister  of  Mrs.  Allan, 
lived  in  her  home  with  her,  and  was  unto  her  as  a  daughter ; 
and  that,  in  fact,  she  takes  no  greater  benefit  under  the  will  es- 
tablished than  she  did  under  the  olograph  will  of  1876. 
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We  are  of  opinion  that  the  paper  executed  by  Mrs,  Allan 
for  her  will,  April  2d,  1881,  and  duly  probated  as  Buch  April 
27th,  1881,  in  the  Chancery  Court  of  Richmond  city,  is  the  trne 
and  last  will  of  the  testatrix  aforesaid ;  that  the  verdict  of  the 
jury  was  right ;  that  there  is  no  error  in  the  decree  appealed 
from,  and  that  the  same  must  be  affirmed. 

Decree  affirmed. 


MORIK  V8.  BaILROAD. 

[88  Minnesota,  176.] 


Foreign  judgment  as  evidence  of  death  or  heirship. 

A  judgment  of  a  Probate  Court  of  another  State,  ascertaining  the  heirs  of  a  de- 
cedent ander  its  laws,  is  not  admissible  agsinst  one  not  a  party  thereto,  in  an 
ejectment  action  in  this  State,  as  proof  of  death  or  heirship. 

AonoN  for  ejectment. 

E.  JB.  Oaluaha  and  J.  Kling^  for  appellant. 

Wilson  dk  Zcmrenccy  for  respondent. 

Dickinson,  J.  This  is  an  action  of  ejectment,  in  which  the 
title  to  the  land  is  in  issue.  One  William  L.  Larnerd  was  the 
original  owner  of  an  undivided  one-half  of  the  land.  The 
plaintiflE  sought  to  prove  the  devolution  of  this  estate  upon  liim- 
self.  For  this  purpose  he  offered  in  evidence  an  exemplifica- 
tion of  the  records  of  the  Probate  Court  for  the  county  of  Ing- 
ham, in  the  State  of  Michigan,  showing  these  facts :  One  Ho- 
ratio H.  Larnerd  filed  his  petition  in  the  said  Probate  Court, 
alleging  the  death,  in  the  State  of  Michigan,  of  William  L 
Larnerd,  and  that  he  died  seized  of  certain  described  lands  in 
that  State;  that  the  petitioner  was  his  son,  and,  with  the 
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widow,  one  Elizabeth  J.  Larnerd,  cooBtitated  the  only  heirs  at 
law  of  the  deceased.  The  prayer  of  the  petition  was  that  the 
coart  adjudge  who  were  the  heirs  of  the  deceased  and  entitled 
to  inherit  such  real  estate.  Upon  the  hearing  of  this  petition, 
after  publication  of  notice,  the  court,  after  reciting  the  facts  es- 
tablished upon  the  hearing,  as  set  forth  in  the  petition,  ad- 
judged the  said  Horatio  H.  Larnerd  and  Elizabeth  J.  Larnerd 
to  be  the  heirs  at  law  of  the  said  William  L.  Larnerd,  and  enti- 
tled by  the  laws  of  the  State  of  Michigan  to  inherit  the  real  es- 
tate of  the  said  deceased.  The  defendant  excepted  to  the  rul- 
ing of  the  court  admitting  this  evidence,  and  now  assigns  the 
same  as  error.  The  plaintiff  showed,  by  a  chain  of  convey- 
ances, the  transmission  of  the  title  of  Horatio  H.and  Elizabeth 
J.  Larnerd  to  himself. 

The  facts  sought  to  be  proved  by  the  record  evidence  re- 
ferred to — ^that  is,  the  death  of  William  J.  Larnerd,  and  the 
heirship,  under  the  laws  of  this  State,  of  Horatio  H.  Larnerd 
and  Elizabeth  J.  Larnerd — were  substantive  and  essential  facta 
upon  which  the  plaintiff's  title,  which  was  in  issue,  depended. 
More  strict  proof  is  required  under  sach  circumstances  than  is 
requisite  when  such  questions  arise  incidentally  or  collaterally* 
(2  Phil.  Ev.  93 ;  2  Greenl.  Ev.  §  278a.)  Upon  authority  we 
consider  that  the  evidence  was  inadmissible.  {Thornpaon  v. 
Donald9<m,  8  Esp.  63 ;  2  Phil.  Ev.  93;  Mutual  Ben.  Life  Ins. 
Co.  V.  TisdcOe,  91  IT.  S.  238 ;  CarroU  v.  CarroUy  60  N.  Y.  121 ; 
English  v.  Murray,  13  Tex.  366  ;  and  see  Day  v.  Fl(/ydy  130 
Mass.  488,  489.) 

There  is  no  recognized  principle  of  the  law  of  evidence  to 
which  the  admissibility  of  this  evidence  can  be  referred,  unlesa 
it  is  to  be  considered  tliat  the  determination  of  the  Probate 
Court  was  an  abjudication  of  the  facts  of  death  and  heirsliip, 
and  an  adjudication  of  such  a  nature  as  to  affect  and  conclude 
strangers,  not  parties  to  that  proceeding,  in  a  contest  relating 
solely  to  lands  in  the  State  of  Minnesota.  But  such  an  effect 
cannot  be  given  to  that  judgment  when  presented  as  proof  in 
this  action  of  the  facts  of  death  and  of  heirship  under  the  laws 
of  this  State.  The  facts  in  issue  in  this  action,  and  to  which 
the  evidence  was  directed,  being  entirely  different  from  those 
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as  to  which  the  Probate  Coart  adjudicated,  and  this  defendant, 
against  whom  the  judgment  was  offered,  having  been  in  no 
«ense  a  party  to  the  proceedings  before  that  conrt,  the  judgment 
was  not  of  effect  as  an  adjudication  of  the  facts  necessarj  to 
be  proved  here,  and  was  not  even  prima  facie  evidence  of  such 
facts. 

The  proceeding  in  the  Probate  Court  and  the  judgment 
therein  were  in  their  nature  in  rtm^  and  may  be  regarded  as 
concluding  all  the  world  as  to  the  matters  directly  adjudicated 
And  it  would  seem,  too,  that  in  any  subsequent  proceeding  in- 
volving the  same  thing  or  subject  as  that  before  adjudicated 
upon,  and  in  which  conclusive  effect  is  to  be  given  to  such 
former  judgment,  such  effect  may  be  attributed,  not  only  to 
that  which  was  actually  declared  and  expressly  determined  by 
the  judgment,  but  also  in  respect  to  the  grounds  or  facts  npon 
which  the  judgment  proceeds.  (Pick  v.  Strong^  26  Minn.  303.) 
But  the  irrelevancy  of  that  judgment  to  the  issue  here  is  ap- 
parent when  it  is  considered  how  foreign  to  the  subject  here 
involved  were  the  facts  adjudicated  by  the  Michigan  court.  The 
only  subject  before  that  court  for  adjudication,  or  in  respect  to 
which  it  assumed  to  adjudicate,  was  the  heirship,  according  to 
the  laws  of  Michigan,  in  respect  to  certain  real  property  in 
that  State.  With  respect  to  lands  in  Minnesota,  and  as  to  who 
were  entitled  to  inherit  them,  the  court  neither  assumed  to  ad- 
judicate, nor  had  it  power  to  do  so.  The  facttf  to  be  established 
in  this  action  relate  only  to  real  property  situate  here,  the  in- 
heritance of  which,  upon  the  death  of  the  owner,  must  be  de- 
termined by  our  statutes  of  descent,  whatever  may  be  the  laws 
of  inheritance  in  the  State  of  Michigan.  If,  in  fact,  the  stat- 
utes of  the  two  States  controlling  the  descent  of  real  property 
are  the  same  (which  does  not  appear),  that  does  not  affect  the 
case.  In  that  case,  it  is  true,  the  Minnesota  lands  would  be  in- 
herited by  the  same  persons  who  were  entitled  to  succeed  to  the 
lands  in  Michigan  ;  but  this  would  be  simply  from  the  opera- 
tion of  our  law  of  descent,  entirely  unaffected  by  the  foreign 
adjudication.    That  has  nothing  to  do  with  this  case. 

It  seems,  then,  to  be  apparent  that  the  judgment  itself,  ren- 
dered by  the  Probate  Court  in  Michigan,  was  irrelevant  to  the 
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matter  in  issue  here,  and,  of  course,  was  of  no  effect  as  proof, 
unless  it  is  to  be  considered  that,  because  that  judgment  must 
have  necessarily  involved  the  determination  by  the  court  of  the 
fact  of  the  death  of  William  L.  Lamerd,  the  judgment  is  there- 
fore evidence  of  that  fact  in  this  case.  But  it  cannot  be  that, 
in  a  case  where  the  former  judgment  itself  is  irrelevant  to  any 
fact  in  issne,  those  not  actually  parties  to  the  proceeding  can  be 
affected  in  respect  to  the  grounds  or  facts  upon  which  that 
judgment  may  have  been  based.  As  has  been  already  suggest- 
ed, so  far  as  the  fact  of  death  may  bear  upon  the  validity  or 
effect  of  the  adjudication  in  rem^  it  may  be  inferred  from  the 
judgment  itself  that  the  person  from  whom  the  inheritance  is 
declared  to  have  descended  is  dead,  for  the  judgment  necessa- 
rily depends  upon  that  fact.  But  such  an  inference  is  not  to  b^ 
made  in  proceedings  in  no  way  related  to  the  res  which  was  the 
subject  of  the  former  adjudication,  nor  as  to  persons  who,  as  to 
the  former  proceedings,  are  to  be  deemed  strangers,  and  not 
parties.  As  to  them,  the  former  proceedings  are  res  inter  alios 
dctcB.  (See,  in  addition  to  authorities  cited  above,  Kearney  v. 
Denn,  15  Wall.  51 ;  Boga/rdus  v.  Clarkey  1  Edw.  Oh.  266  ;  s.  o. 
aflSrmed,  4  Paige,  623 ;  Executors  oj  Crosland  v.  Murdoch^  4 
McCord,  217.) 

These  views  are  not  in  conflict  with  that  class  of  cases  in 
which  it  has  been  held  that  a  grant  of  letters  testamentary  or 
of  administration  is  proof,  in  actions  by  or  against  the  executor 
or  administrator  in  his  representative  capacity,  of  the  regularity 
of  the  proceedings  resulting  in  their  issuance,  and  of  the  legal 
authority  of  the  representative.  Of  this  character  is  Pick  v. 
Strong  {supra).  These  decisions  are  in  harmony  with  the  fa- 
miliar principles  of  the  law  relating  to  judgments  in  rem.  In 
Broom's  Leg.  Max.  957,  the  law  is  thus  expressed :  "  A  judg- 
ment in  rem  renders  the  thing  adjudicated  upon,  ipso  facto^ 
such  as  it  is  thereby  declared  to  be,  and  is,  therefore,  of  effect 
as  between  all  persons  whatever.  Thns,  a  grant  of  probate  or 
of  administration  is  in  the  nature  of  a  decree  in  rem^  and  ac- 
tually invests  the  executor  or  administrator  with  the  character 
which  it  declares  to  belong  to  him,"  and  so  it  is  '^  conclusive  as 
against  all  the  world."  But  that  such  a  grant  of  probate  or  of 
Vol.  IV.— 80 
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administration  is  not  even  prima  facie  evidence  of  the  death 
of  the  person  npon  whose  estate  it  is  made,  in  a  proceeding  not 
connected  with  the  administration,  is  shown  by  the  authorities 
above  cited.  It  is  held  otherwise  in  Iowa  and  New  Hampshire 
{Tisdale  v.  Connecticut  MuL  Life  Ins.  Co.  26  Iowa,  170 ;  Jef 
fers  V.  Radcliff^  ION.  H.  242),  although,  in  the  case  last  cited,, 
the  court  admits  that  the  law  in  England  is  not  so. 
Order  reversed  and  a  new  trial  awarded. 


BoBiNS  VS.  MgOlubb. 

[New  York  Conrt  of  Appeals,  November,  1886;  8  Easteni  Reporter,  116.] 

HtTBBAND's  BIOHT  to  personalty   of  WIFE    DYING  PARTIALLY 

INTESTATE. 

The  statutes  aathorLdng  married  women  to  hold,  cofiyey  and  devise  property  a» 
if  unmarried,  do  not  deprive  the  husband  of  his  common  law  right  to  her  per- 
sonalty where  she  dies  wholly  intestate  or  only  partly  intestate  through  the 
lapsing  of  legacies. 

Nor  is  his  right  affected  by  his  accepting  a  legacy  and  qualifying  as  executor 
under  his  wife's  will. 

AcrnoN  to  determine  rights  of  parties  to  estate. 

Edward  C.  JameSj  for  appellant. 

J.  W.  Peckett^  for  respondent. 

Miller,  J.  The  question  to  be  determined  in  this  case  is 
whether  John  S.  McClure,  the  defendant,  and  executor  under 
the  last  will  and  testament  of  his  wife,  Caroline  McClnre,  is 
entitled  to  that  portion  of  the  estate  of  the  testatrix  which  by 
her  will  was  devised  to  her  brother,  Wright  Eobins,  and  which 
lapsed  by  reason  of  his  death  prior  to  the  death  of  the  testa- 
trix. 
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The  testatrix,  by  her  will,  devised  to  her  husband  certain 
real  estate  and  personal  property,  and  also  one-half  of  the  resi- 
due of  her  estate,  both  real  and  personal,  absolutely.  The  re- 
mainder, which  consisted  of  personal  estate,  she  gave  and  be- 
queathed to  her  brother,  Wriglit  Bobins,  and  her  sister,  Mrs. 
Elizabeth  Carter,  to  be  equally  divided  between  them.  She 
left  no  descendants  or  ancestors.  Her  husband  qualified  as  ex- 
ecutor, and  claims  to  be  entitled  to  that  portion  of  the  estate 
which  is  lapsed,  under  the  common  law,  by  virtue  of  his  mari- 
tal  rights. 

The  plaintiff  claims  as  one  of  the  next  of  kin  and  heirs  at 
law,  being  a  son  of  a  deceased  brother  of  the  testatrix,  Isaac 
Robins,  an  interest  in  such  unbequeathed  personal  property, 
and  brings  this  action  on  behalf  of  himself  and  for  the  benefit 
of  such  next  of  kin  and  heirs  at  law  as  will  come  in  and  con- 
tribnte  to  the  expenses  thereof. 

By  the  common  law  the  husband  became  entitled  to  that 
portion  of  his  wife's  personal  property  of  which  she  was  actu- 
ally possessed  at  the  time  of  her  marriage,  or  which  came  to 
her  during  coverture.  In  case  of  the  wife^s  death  prior  to  that 
of  her  husband,  he  was  authorized  to  take  out  letters  of  admin- 
istration upon  her  estate,  and,  as  administrator,  after  the  pay- 
ment of  her  debts,  if  any  there  were,  he  retained  and  became 
the  owner  of  the  assets  remaining  in  his  hands  as  such  adminis- 
trator under  the  practice  then  existing,  by  means  of  which, 
before  the  statute  of  distributions,  the  administrator  converted 
and  appropriated  the  assets  in  his  hands  to  his  own  use.  A 
contest  arose  between  the  ecclesiastical  and  temporal  courts 
concerning  the  right  of  the  administrator  to  thus  appropriate 
the  funds,  which  contest  was  finally  settled  by  the  passage  of 
the  statute  of  distributions  (22  Car.  II,  chap.  10),  and  as  doubt 
still  existed  in  regard  to  the  rights  of  the  husband,  an  explana- 
tory act  (23  Car.  II,  chap.  3)  was  passed,  by  section  25  of 
which  it  was  declared  that  this  statute  should  not  be  con- 
strued to  extend  to  the  estates  of  femes  covert  dying  intes- 
tate, but  that  the  husband  should  have  the  same  right  to  ad- 
minister and  enjoy  such  estate  as  before  the  passage  of  the  said 
act. 
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The  rule  of  the  common  law,  which  authorized  the  husband 
to  hold  the  property  of  his  wife,  by  virtue  of  administration, 
lias  been  extended  in  this  State  so  as  to  entitle  him  to  hold  the 
«ame  also  by  virtue  of  his  marital  rights,  and  numerous  cases 
sustain  this  doctrine.  In  the  case  of  Ransom  v.  J^ichols  (22 
iN".  Y.  110)  it  was  held  that,  where  a  married  woman,  possessed 
-of  separate  personal  estate,  dies  without  having  made  any  dis- 
position of  it  in  her  lifetime,  or  by  way  of  testamentary  ap- 
pointment, the  title  thereto  vests  in  her  surviving  husband,  and 
•cannot  be  affected  by  the  granting  of  administration  upon  her 
•estate  to  any  other  person.  In  the  case  cited,  letters  of  admin- 
istration had  been  taken  out  by  a  third  person  upon  the  wife^s 
estate,  and  an  action  was  brought  against  the  maker  of  a  note 
4)0  recover  the  amount  of  the  same,  which  note  was  originally 
given  to  the  deceased  wife,  and  afterwards  renewed  payable  to 
the  husband  and  held  by  him.  It  appeared  upon  the  trial  that 
the  amount  of  the  note  had  been  settled  with  the  husband  and 
taken  up  and  canceled.  It  is  said  in  the  opinion  :  '^  The  propn 
<erty,  then,  in  this  case  stands  precisely  upon  the  footing  of 
tchoses  in  action  of  the  wife,  which  have  not  been  reduced  to 
possession  during  the  coverture.  In  this  event  the  husband 
•has  the  right  to  recover  and  enjoy  them  as  his  own,  either  as 
Bn  incident  to  the  marital  relation  and  as  flowing  from  it,  or  as 
an  incident  to  his  right  of  administration  upon  her  estate ;  and 
for  all  practical  purposes,  it  is  immaterial  to  which  source  tliis 
right  should  be  referred.  This  right  of  administration  is  se- 
cured primarily  to  the  husband  by  the  statute,  and  indeed,  ac- 
•cording  to  some  authorities,  it  exists  in  the  husband  jure 
maritij  and  wholly  irrespective  of  any  statutory  provisions  up- 
on the  subject."  It  will  be  noticed  that  the  husband  did  not 
administer  upon  the  estate  of  his  wife,  and  hence  it  was 
<^laimed  that  he  had  no  authority  to  interfere  with  her  assets  or 
to  settle  with  the  defendant  who  was  the  maker  of  the  note. 
The  decision  expressly  overrules  this  position  and  upholds  bis 
claim  by  virtue  of  his  marital  rights. 

In  Ryder  v.  HuUe  (24  N.  Y.  372)  the  action  was  brought 
for  the  recovery  of  certain  notes  bequeathed  by  the  wife  of  the 
plaintiff,  who  had  taken  out  letters  of  administration  upon  her 
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eetate,  to  a  third  person,  which  notes  had  been  acquired  before 
the  passage  of  the  married  woman's  acts  of  1843  and  1849,  and 
it  was  held  that  the  wife  had  no  power  to  dispose  of  said  notes 
by  will,  and  that  the  plaintiff  was  entitled  to  recover,  and  it 
was  laid  down  in  the  opinion  by  Wright,  J.,  that  all  the  per- 
sonal estate  of  a  wife  vests  absolutely  in  the  husband  at  the 
moment  of  marriage,  and  all  she  acquires  during  coverture  im- 
mediately becomes  his,  and  that  the  same  rule  applies  to  choses 
in  action,  and  as  to  those  she  has  only  a  contingent  interest ; 
that  in  the  event  of  the  wife's  death  the  husband  does  not  take 
the  choses  in  action  not  then  reduced  to  possession  by  virtue 
of  any  statute  of  distribution  or  as  next  of  kin,  but  the  prop- 
erty is  already  vested  in  him,  and  if  he  should  die  before 
recovering,  then  they  would  be  assets  of  his  estate  to  be  re- 
covered by  his  representatives,  and  not  by  the  representa- 
tivea  of  his  wife ;  that  by  his  wife's  death  her  interest  be- 
comes extinct  and  his  becomes  absolute  with  the  right  of  pos- 
session as  administrator.  It  is  further  said  that  the  same 
view  of  the  question  was  taken  in  the  case  of  Hansom  v. 
Nicfwls  (22  N.  Y.  110),  which  is  commented  upon,  and  the 
rights  of  the  husband  by  virtue  of  the  marital  relation  fully 
sustained. 

In  Obnstead  v.  Keyes  (85  N.  Y.  602)  the  rule  laid  down  in 
the  cases  cited  is  fully  upheld.  It  is  said,  in  the  opinion  by 
Earl,  J.,  that  "  all  the  choses  of  the  wife,  not  reduced  to  pos- 
session during  the  joint  lives,  by  the  common  law,  passed  to  the 
husband  upon  her  death.  *  *  *  He  may  then  release  them 
or  take  payment  of  them  without  administration  if  he  can  get 
paymenc.  If  administration  is  needed  to  reduce  the  choses  to 
possession,  he  is  entitled  to  it ;  and  if  there  are  no  debts,  the 
administration  is  solely  for  his  benefit.  If,  after  his  wife's 
death,  the  husband  docs  not  release,  assign  or  reduce  to  pos- 
session her  choses  in  action  during  his  lifetime,  then  after 
his  death  his  personal  representatives  are  entitled  to  adminis- 
tration upon  them  for  the  benetit  of  his  estate  as  part  of  hia 
assets."  (See,  also,  WeaUrveU  v.  Gregg,  12  N.  Y.  210 ;  s.  c.  62 
Am.  Dec.  160;  2  Kent's  Com.  136, 143;  Reeve's  Dom.  ReL 
Ist  ed.  1.) 
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In  Barnes  v.  Underwood  (47  N.  Y.  351)  it  was  held  in  the 
opinion,  that,  ^'  at  common  law  marriage  is  an  absolute  gift  to 
the  husband  of  the  goods  and  chattels  and  personal  property  of 
which  the  wife  is  actually  possessed  and  of  such  as  come  to  her 
during  coverture.  As  to  choses  in  action,  marriage  is  only  a 
qualified  gift,  conditioned  that  the  husband  reduce  them  to 
possession  during  the  existence  of  the  marriage  relation,  and, 
when  so  recovered,  the  title  vests  absolutely  in  him."  It  is 
said  that  the  husband  became  entitled  to  the  estate  of  his  de- 
ceased wife  by  virtue  of  the  right  to  administer;  that  this 
right  did  not  depend  upon  a  title  existing  during  marriage,  but 
upon  that  which  he  acquired  upon  her  death  by  the  exclusive 
right  to  administer  her  estate  as  her  successor. 

In  that  case  no  notice  is  taken  of  the  decisions  of  this  court 
already  cited,  which  had  previously  been  made,  and  in  which 
it  was  laid  down,  as  we  have  seen,  that  the  husband,  at  com- 
mon law,  became  vested  with  all  the  personal  property  of  his 
wife  by  virtue  of  the  marital  relation,  and  not  solely  as  admin- 
istrator, and  as  these  cases  are  not  considered  or  discussed 
in  the  opinion,  and  no  dissent  expressed  in  reference  to  the 
same,  the  rule  therein  stated  cannot  be  regarded  as  overruled 
or  in  any  way  affected  or  impaired.  Until  this  is  done  by  an 
authoritative  decision  of  this  court  they  must  stand  as  the  set- 
tled law  of  the  State,  applicable  to  cases  involving  the  same  or 
any  similar  question. 

We  are  not  referred  to  any  case  in  the  English  reports  where 
the  rule  of  the  common  law  is  stated  exactly  and  in  the  precise 
form  as  in  Barnes  v.  Underwood  {supra). 

In  Fleet  v.  Perrins^  which  was  first  reported  in  L.  R.  3  Q. 
B.  536,  and  afterward,  on  appeal,  in  L.  E.  4  Q.  B.  600,  it  was 
held  that,  where  the  defendant  received  money  from  a  third 
person,  to  be  appropriated  to  the  use  of  a  married  woman,  and 
he  wrote  telling  her  he  held  the  money  at  her  disposal,  and  the 
wife  died,  and  then  her  husband ;  and  the  wife's  administra- 
trix sued  the  defendant  for  money  had  and  received  to  the  use 
of  the  wife,  the  action  was  rightly  brought  by  the  wife's  rep- 
resentative, as  the  facts  showed  only  a  chose  in  action  conferred 
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on  the  wife,  with  which  the  hneband  had  not  interfered  daring 
covertnre. 

In  the  case  cited  the  distinct  objection  was  taken  that  the 
action  conld  not  be  maintained  by  the  plaintiff  as  administra- 
trix of  the  wife,  on  the  ground  that  it  was  for  money  received 
by  the  defendant  for  the  wife  daring  coverture,  and  that,  as 
her  husband  survived  her,  the  administratrix  of  the  husband 
was  alone  entitled  to  sue  for  the  recovery  of  it.  The  decision 
in  this  case  sustains  the  doctrine,  no  doubt,  that  where  the 
husband  has  not  interfered  with  the  choses  in  action  of  the 
wife  during  her  life,  the  same  pass  to  her  next  of  kin  or 
heirs  at  law,  and  his  representatives,  upon  his  death,  after 
the  death  of  the  wife,  have  no  right  thereto  as  a  part  of 
his  estate  to  which  he  was  entitled  by  virtue  of  the  marital  re- 
lation. 

While  it  is  nowhere  laid  down  in  the  case  last  cited,  that  the 
husband  who  survives  the  wife  is  entitled  to  her  personal  es- 
tate as  administrator,  and  not  by  virtue  of  the  marital  relation, 
the  conclusion  arrived  at  is  nevertheless  in  conflict  with  the 
current  decisions  of  the  courts  of  this  State,  as  we  have  seen, 
and  it  should  not  be  followed. 

The  rule  of  the  common  law,  as  explained  by  these  de- 
cisions, was  fully  recognized  by  the  provisions  of  the  Revised 
Statutes. 

The  husband  was  solely  entitled  to  letters  of  administra* 
tion  upon  his  wife's  estate,  and  if  he  failed  to  take  out  letters 
he  was  presumed  to  have  assets  in  his  bands  suflicient  to  pay 
her  debts,  and  was  held  liable  therefor ;  and  if  he  died  leaving 
any  assets  of  his  wife  unadministered,  they  passed  to  his  exec- 
utors or  administrators  as  part  of  his  personal  estate,  but  sub- 
ject to  her  debts.  (2  R.  S.  75,  §  29.)  If  any  one  else  admin- 
istered, the  husband  was  entitled  to  the  assets  which  remained 
after  the  payment  of  debts.  (2  R.  S.  75,  §  30.)  And  it  was 
farther  provided  that  the  statute  of  distribution  should  not 
apply  to  the  personal  estate  of  married  women,  but  it  was  de- 
clared that  their  husbands  might  demand,  recover  and  enjoy 
the  same  as  they  are  entitled  by  the  rules  of  the  common  law. 
{2  R.  S.  98,  §  79.)    The  enactments  referred  to,  remained  in 
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force  until  a  new  eystem  was  inangnrated  having  in  view  the 
protection  of  the  rights  of  married  women,  ander  which  ma* 
terial  changes  were  made  in  the  laws  in  respect  to  the  same 
as  thej  had  previously  existed.  These  laws  embrace  enact* 
ments  by  the  legislature  at  different  times,  and  contained  pro- 
visions in  reference  to  the  separate  estates  of  married  women 
which  did  not  exist  at  common  law  or  under  the  statutes  of 
Great  Britain,  or  the  statutes  of  this  State,  as  will  be  seen  by  a 
reference  to  the  same. 

The  first  enactment  (chap.  200,  Laws  of  1848,  as  amended 
by  chap.  875,  Laws  of  1849)  declared  that  the  wife's  property 
should  not  be  subject  to  the  disposal  of  her  husband  or  liable 
for  his  debts,  but  should  continue  her  sole  and  separate  prop* 
erty  as  if  she  were  a  single  female,  and  she  was  empowered 
to  take  and  hold  property  and  convey  and  devise  the  same 
as  if  she  were  unmarried.  By  chapter  576,  Laws  of  1853,  the 
husband  were  exempted  from  the  payment  of  his  wife's  debts 
contracted  before  her  marriage.  By  chapter  90,  Laws  of  1860, 
and  by  chapter  172,  Laws  of  1862,  other  provisions  were  made 
in  conformity  with  the  previous  enactments,  the  effect  of 
which  was  to  separate  the  estate  of  a  married  woman  from 
the  control  of  her  husband  and  confer  upon  her  the  same 
rights  as  if  she  were  unmarried,  and  relieve  the  husband  from 
the  liability  previously  existing  for  the  payment  of  her  debts. 
Then  followed  chapter  782,  Laws  of  1867,  which  contained 
other  provisions  of  a  similar  character,  and  among  other  things 
an  amendment  to  section  79  of  the  Revised  Statutes  {stipra)j  by 
the  repeal  of  its  former  provisions,  and  making  it  read  as  fol- 
lows :  ^^  §  79.  The  preceding  provisions,  respecting  the  distri- 
butions of  estates,  shall  apply  to  the  personal  estates  of  married 
women  dying,  leaving  descendants  then  surviving;  and  the 
husband  of  any  such  deceased  married  woman  shall  be  entitled 
to  the  same  distributive  share  in  the  personal  estate  of  his  wife 
to  which  a  widow  is  entitled  in  the  personal  estate  of  her  hus- 
band, by  the  provisiops  of  this  chapter,  and  no  more."  By 
section  11  of  the  same  act,  section  30  of  the  Revised  Statutes 
(supra)  was  repealed. 

In  view  of  the  changes  thus  made,  the  question  arises,  what 
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effect  is  to  be  given  to  the  enactments  last  named?  It  is 
claimed  by  the  appellant's  counsel  that  the  amendment  of  sec- 
tion  79  and  the  repeal  of  section  30  did  not  leave  the  common 
law  in  propria  vigore  as  the  general  term  assumes ;  that  they 
were  affirmative  of  the  common  law ;  that  where  a  statute  af- 
firmative of  the  common  law  is  abolished,  the  common  law  must 
likewise  be  abolished,  otherwise  the  repealing  act  would  be  a 
nullity.  These  provisions  made  the  following  changes :  First. 
That  under  section  79,  instead  of  the  husband  being  entitled  to 
the  whole  of  the  wife's  personal  estate,  he  was  only  entitled  by 
the  amendment,  when  the  married  woman  died  leaving  descend- 
ants, to  the  same  distributive  share  as  a  widow  would  have  in 
the  estate  of  her  deceased  husband.  Second.  By  the  repeal 
of  section  30,  where  letters  of  administration  were  granted 
to  any  other  person  than  the  husband,  the  administrator 
would  be  bound,  in  case  the  person  dying  left  descendants, 
as  provided  in  section  79,  to  pay  over  to  the  husband  only 
one-third  of  the  personal  estate,  and  divide  the  balance  among^ 
the  descendants.  It  will  be  seen  that  no  provision  was  made 
for  the  distribution  of  the  estate  where  a  married  woman  died 
without  leaving  any  descendants,  and  leaving  a  husband  her 
surviving. 

The  provisions  of  the  statutes  to  which  we  have  referred 
were  the  subject  of  consideration  in  Barnes  v.  Underwood 
(supra\  and  it  was  there  held  that  the  amendment  of  the  sev- 
enty-ninth section  of  the  statute  of  distribution,  in  1867,  did 
not  affect  the  right  of  the  husband  to  administration  and  en- 
joyment of  his  deceased  wife's  personal  estate,  except  in  the 
case  therein  specified  of  her  dying  Laving  descendants. 
Church,  Ch.  J.,  after  discussing  the  effect  of  section  79,  as 
amended,  and  the  repeal  of  section  SO,  says  :  "  It  is  equally 
clear  that,  if  that  section  had  been  originally  enacted  in  the 
form  as  amended  in  1867,  the  right  of  the  husband  would  not 
have  been  affected  by  it,  except  in  the  single  case,  therein 
specified,  of  the  wife's  dying  leaving  descendants,  and  in  that 
ease,  the  husband  would  have  been  limited  to  the  distribu- 
tion therein  specified  ;  and  such  is  its  only  effect  and  operation 
now.     The  twenty-ninth  section,  giving  the  husband  the  abso- 
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lute  right  of  administration  and  enjoyment,  remains  in  fall 
force,  except  ae  qualified  by  the  amendment  of  the  seventj- 
ninth  section  in  1867;  but  the  qualification  has  no  application, 
unless  the  wife  dies  leaving  descendants.  *  *  *  It  is  un- 
necessary to  determine  the  effect  of  the  repeal  of  the  thirtieth 
section,  until  a  case  is  presented  where  the  husband  does  not 
himself  administer  upon  the  estate." 

As  the  testatrix  in  the  case  at  bar  left  no  descendants,  her 
husband  became  entitled  to  the  same  interest  in  her  personal 
property  as  though  the  amendment  of  section  79,  and  the  re- 
peal of  section  SO,  had  not  been  made,  either  as  administrator, 
if  he  was  authorized  to  administer  upon  her  effects,  or  if  not, 
as  we  have  seen,  by  virtue  of  his  marital  rights  under  the 
decisions  of  the  courts  in  this  State.  That  he  was  unable 
to  administer  by  reason  of  his  being  executor  under  his 
wife's  will  could  make  no  difference,  as  the  law  established 
his  rights  independent  of  his  right  to  administer.  In  either  case 
the  property  belonged  to  him,  and  he  could  not  be  deprived 
of  his  rights  because  his  wife  left  a  will  in  which  provision 
was  made  for  him,  and  he  was  appointed  executor,  and  acts 
.as  such,  and  accepts  a  devise  and  bequest  in  his  favor  under 
the  will. 

If  the  husband  had  not  accepted  the  appointment  of  execu- 
tor under  the  will,  and  refused  to  qualify,  and  if  an  adminis- 
trator had  been  appointed  with  the  will  annexed,  could  it  be 
said  that  he  waived  his  right  as  husband  at  common  law,  and 
that  the  estate  thereby  passed  to  the  next  of  kin  or  heirs  at 
law  of  the  deceased  ?  The  amendment  of  section  79  only  af- 
fected his  interests  where  the  wife  died  leaving  descendants, 
and  under  that  provision  alone  it  cannot  be  claimed  that  the 
husband  woald  be  deprived  of  his  rights  at  common  law,  and, 
although  the  repeal  of  section  30  left  no  provision  for  the  pay- 
ment of  assets  to  the  husband  by  the  administrator,  as  the  mar- 
ried woman's  acts  of  1848  and  1849,  as  we  have  seen,  and  as 
the  authorities  hold  {^Ransom  v.  Nichols,  22  N.  T.  110 ;  Bt/der 
V.  ffulse,  24  Id.  372 ;  Barnes  v.  Underwood,  47  Id.  351 ;  Vol- 
lance  v.  Bausch,  8  Abb.  Pr.  368 ;  Fry  v.  Smithy  10  Abb.  N. 
C.  224 ;  Oilman  v.  McArdle,  12  Id.  414),  made  no  change  ia 
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the  common  law  as  to  the  husband's  rights,  it  is  a  fair  and  le- 
gitimate inference  that  the  common  law  remained  in  force  and 
was  applicable  in  sach  a  case.  The  repeal  of  section  30  ^as 
essential  to  give  force  to  the  amendment  of  section  79,  as  it 
was  inconsistent  with  the  latter  provision,  and  it  does  not 
appear  that  it  affected  any  other  statute.  Under  section  29, 
the  hnsband  was  still  entitled  to  letters  of  administration, 
and  the  common  law  alone  remained  in  force.  If  otherwise 
competent,  he  was  entitled  solely  to  take  out  letters  of  admin- 
istration, and  if  he  did  not  take  them  out,  he  was  presumed  to 
have  assets  in  his  hands  sufficient  to  pay  her  debts,  and  was 
liable  therefor. 

While  entitled  to  her  estate  at  common  law,  there  would 
seem  to  be  no  valid  gronnd  for  holding  that  he  should  be  de- 
prived of  the  same  if  unfortunately,  by  reason  of  incompetency, 
he  was  unable  to  administer.  In  the  case  considered,  the  hus- 
band would  have  been  competent  to  act  as  administrator  but 
for  the  will  of  his  deceased  wife,  and  having  acted  as  executor, 
he  holds  the  portion  of  the  estate  as  to  which  she  died  intes- 
tate in  his  hands  as  such.  Letters  of  administration,  therefore, 
are  not  necessary  to  protect  his  interest,  and  no  reason  would 
seem  to  exist  why,  as  at  common  law  he  was  entitled  to  her  es- 
tate, he  could  not  hold  that  portion  which  lapsed  by  reason  of 
her  intestacy  in  regard  to  the  same. 

It  may  also  be  remarked  that  no  person  but  the  husband 
has  administered  upon  the  estate  of  the  testatrix,  nor  was  any 
person  in  opposition  to  him  entitled  to  letters  of  administra- 
tion. As  executor  for  all  purposes  of  administration  he  has 
exercised  control  over  the  property  of  his  deceased  wife.  Al- 
though in  name  there  is  a  difference  between  executor  and  ad- 
ministrator, there  is  really  none  in  fact  and  in  law,  and  each 
has  control  over  the  personal  estate  and  the  distribution  of  the 
same.  His  administration  as  executor  under  the  will  is  in  most 
respects  the  same  as  if  he  was  an  administrator  under  the  stat- 
ute, and,  as  the  portion  undisposed  of  by  the  testatrix  belongs 
to  him,  no  reason  exists  why  he  should  not  retain  it.  This 
view  is  supported  by  Fry  v.  Smith  (10  Abb.  N.  C.  225),  which, 
although  a  special  term  decision,  is  entitled  to  weight.    The 
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case  of  Kearney  v.  MUa.  Society  (10  Abb.  374),  which  was 
previously  decided  by  the  same  judge,  is  claimed  to  be  incon- 
sisfeut  with  Fry  v.  Smith.    In  the  first  case  cited  a  distinction 
was  made  between  the  two  cases,  and  it  was  held  that  if  the 
latter  case  cited  announced  doctrines  in  opposition  to  the  con- 
clusion reached  in  the  former,  to  that  extent  it  could  not  be 
followed.    See,  also,  Williams  v.  Seaman^  3  Redf.  148.    The 
appellant's  counsel  relies  upon  the  case  of  Sedgwick  v.  Stan- 
ton (14  N.  Y.  289)  as  authority  for  the  position  that  where 
a  statute  affirmative   of   the  common   law  is  abolished,  the 
common  law  must  likewise  be  abolished.     In  that  case  the 
question  presented  was  in  reference  to  the  effect  of  the  repeal 
of  a  statute  in  regard  to  maintenance,  and  the  court  held  that 
the  repeal  of  the  statute  abolished  the  common  law,  of  which  it 
was  declaratory.    It  will  be  seen  that  this  related  to  a  particu- 
lar offense  against  a  law  establishing  a  crime,  and  under  such 
circumstances  there  is  the  strongest  reason  for  holding  that 
when  the  statute  was  repealed  no  crime  existed  according  to 
law.    Section  30  of  the  Revised  Statutes,  which  has  been  re- 
ferred to,  was  only  one  of  a  series  of  provisions  in  regard  to 
the  distribution  of  property,  and  was  evidently  repealed  be- 
cause it  came  in  conflict  with  section  79,  as  amended  by  the 
same  act  that  repealed  section  30,  and  as  it  is  evident  that  it 
was  repealed  for  the  purpose  of  harmonizing  different  pro- 
visions of  law,   and   other  general  provisions   were  left  in 
force,  and  as  to  some  of  these  provisions  the  common  law  was 
held  to  prevail  by  the  decisions  of  the  court,  the  case  cited  is 
not  in  point. 

There  is  nothing,  we  think,  in  the  decisions,  or  in  the  stat- 
utes, which  sustain  the  position  that  the  effect  of  tho  married 
woman's  acts,  which  authorize  her  to  make  a  will,  is  to  extin- 
guish the  husband's  right  to  any  portion  of  her  personal  estate, 
except  so  much  thereof  as  the  will  gives  him,  where,  by  the 
lapse  of  a  legacy,  she  dies  intestate  as  to  some  part  thereof.  In 
such  a  case,  the  portion  which  becomes  lapsed  is  undisposed  of, 
and  it  is  not  apparent  why  it  would  not  be  regarded  the  same 
as  if  she  had  made  no  will.  As  to  that  part,  she  certainly  dies 
intestate,  and  no  sound  reason  is  urged  why  the  rules  relating 
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to  intestacy  shonld  not  be  held  to  apply.  No  argument,  we 
think,  can  fairly  be  derived  favorable  to  the  intention  of  the 
legislature  to  abolish  the  common  law  in  such  a  case,  and  the 
tendency  of  the  decisions  in  this  class  of  cases  is  to  uphold  the 
rights  of  the  husband  at  common  law  unless  they  are  expressly 
taken  away  by  legislative  enactment. 

The  doctrine  of  election  has  no  application  to  this  case. 

The  judgment  should  be  afiSrmed. 

Andrews,  Kapallo  and  Eakl,  J  J.,  concur ;  Danfobth,  J., 
reads  dissenting  opinion  ;  Euoeb,  Ch.  J.,  and  Finch,  J.,  not 
voting. 

Judgment  affirmed. 

Dakfobth,  J.  It  must  be  conceded  that  the  tendency  of 
decisions  in  this  court  is  to  uphold  the  rights  of  the  husband 
as  they  existed  at  common  law,  and  if  the  facts  in  this  case 
were  like  those  in  which  the  decisions  stand,  I  should  feel  con- 
strained by  them  to  assent  to  the  affirmance  of  the  judgment 
now  before  us.  They  are,  however,  not  identical,  and  I  feel  at 
liberty  to  dissent,  putting  my  vote  on  what  seems  to  me  the 
true  construction  of  the  statutes  relating  to  married  women. 
By  their  express  terms  the  wife's  estate  was  to  continue  her 
sole  and  separate  property,  as  if  she  were  a  single  female.  As 
to  it,  therefore,  she  is  to  be  regarded  as  unmarried,  and  I  am, 
therefore,  unable  to  see  how  any  portion  of  it  could  pass  to  her 
hnohsLud  Jure  mariti.  The  general  contention  in  support  of 
the  judgment  is  that  the  quality  of  separate  property  is  extin- 
guished by  the  wife's  death.  I  cannot  so  read  the  statute,  nor 
do  I  find  in  it  any  words  of  limitation.  By  common  law  the 
woman  by  marriage  became  merged  or  incorporated  in  the 
man,  and  the  same  event  vested  in  him,  as  by  gift,  her  prop- 
erty. On  the  other  hand,  the  statute  not  only  permits  her  to 
retain  it  with  like  effect  as  if  unmarried,  but  expressly  declares 
that  it  shall  not  be  subject  to  the  disposal  of  her  husband.  By 
these  words  the  intention  of  the  legislature  is  made  plain,  and 
it  carries  out  the  title  of  the  statute,  which  is  "  for  the  more 
effectual  protection  of  the  property  of  married  women."    The 
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body  of  the  act  shows  that  this  protection  ia  against  the  rights 
of  the  man  theretofore  acquired  by  coverture.  It  is  made  ef- 
fective by  changing  the  character  of  the  wife's  estate,  and  giv- 
ing it  the  incidents  which  belong  to  the  property  of  a  single 
woman.  It  does  not  change  the  character  at  her  death,  and  it 
follows  that  her  husband  can  take  no  part  of  it  under  the  com- 
mon law  by  virtue  of  any  marital  rights. 

The  judgment  is  to  the  contrary,  and  should,  I  think,  be 
reversed. 


Hyland  vs.  Baxteb. 

[98  New  York,  610.] 

IkOTOEKTAL  SQUIT7  JTBISDIOTION  OF  SURBOOATB's  OOUBT. 

A  Bnrrogate's  court,  although  of  limited  Btatatory  jurisdiction,  under  a  general 
authority  to  control  and  settle  the  accounts  of  executors  and  administratorB^ 
and  to  determine  on  an  accounting  all  questions  concerning  any  debt,  claim, 
legacy,  or  distributive  share,  has  jurisdiction  to  determine,  on  equitable  prin- 
ciples, the  propriety  of  allowing  an  administrator's  claim  for  paat  maintentnce 
of  a  minor  entitled  to  a  share  in  the  estate. 

AcTnoN  by  an  administrator  for  advances  made  by  him  for 
support  of  his  intestate's  minor  children. 

The  deceased  left  three  minor  children,  who  resided  with 
their  mother,  who  was  co-administrator  with  the  plaintiff,  and 
were  supported  by  her  out  of  moneys  advanced  by  plaintiff  at 
her  request. 

Plaintiff',  on  his  accounting  in  the  surrogate's  court,  set  out 
these  advances  and  asked  to  have  them  charged  against  the 
children's  distributive  shares  in  the  estate.  This  claim  was 
disallowed  after  a  hearing  before  an  auditor,  who  reported  that 
the  surrogate  had  no  jurisdiction  to  determine  the  same. 
Fending  an  appeal  from  the  surrogate's  judgment  sustaining 
this  report,  the  present  action  was  brought  to  have  the  ad- 
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Tanoes  applied  in  redaction  of  the  amounts  adjudged  to  the 
infants  against  plaintiff  by  the  surrogate. 

William  F,  CogmjoelZ^  for  appellants. 
Charles  J.  BmeUy  for  respondents. 

Andbews,  J.  The  claim  of  the  original  plaintiff  to  be  al- 
lowed  the  amount  advanced  by  him  to  his  co-administrator, 
and  applied  by  her  to  the  support  and  maiutenance  of  the 
infant  children  of  Bernard  Baxter,  the  intestate,  was  presented 
to  the  surrogate  on  the  accounting  of  the  administrators,  and 
was  disallowed  by  his  decree  in  that  proceeding.  It  was  in  the 
uature  of  a  claim  for  an  allowance  for  past  maintenance,  and 
if  the  power  of  a  court  of  equity  to  make  such  allowance, 
invoked  in  this  action,  pertained  to  the  surrogate  on  the  ac- 
counting, his  determination  is  res  judicata^  and  is  conclusive 
upon  the  parties  until  set  aside  or  reversed,  however  erro- 
neous it  may  have  been.  (  Vanderpod  v.  Van  Valkenburghj 
6  N.  T.  190 ;  In  re  Hood,  90  Id.  512.)  The  principle  of  res 
jvdicata  supports  the  conclusiveness  of  a  judgment  when  the 
same  matter  is  subsequently  called  in  question  between  the 
parties  in  a  collateral  action,  whether  the  question  was  rightly 
or  wrongly  decided,  on  the  principle  of  quieting  contentions, 
and  securing  the  orderly  administration  of  justice.  If,  there- 
fore, the  surrogate  had  jurisdiction  to  pass  upon  the  merits  of 
the  claim  for  past  maintenance,  this  action  cannot  be  main- 
tained, and  the  plaintiffs  must  seek  their  remedy  in  the  prior 
proceeding. 

The  power  of  a  court  of  equity  to  make  an  allowance  out  of 
the  estate  of  infants  for  past  maintenance  was  carefully  exam- 
ined and  affirmed  by  the  chancellor  in  Matter  of  Bostvnck 
(4r  Johns.  Ch.  106),  where  the  mother  of  certain  infants  entitled 
to  the  principal  of  a  sum  of  money  on  her  death,  presented  lier 
petition  praying  for  an  order  that  a  portion  of  the  principal 
belonging  to  the  infants  should  be  applied  to  reimburse  her  for 
their  past  maintenance  and  to  discharge  of  debts  necessarily 
incurred  by  her  for  that  purpose,  and  also  to  provide  for  their 
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maintenance  in  the  fatare.  The  chancellor  granted  the  relief 
in  both  afipectB,  and,  referring  to  the  ruling  of  Lord  Thur- 
low,  in  Andrews  v.  Parttnyton  (3  Bro.  401),  that  no  allow- 
ance conld  be  made  to  a  parent  for  the  past  maintenance  of 
an  infant,  said :  *'  It  would  lead  to  great  inconvenience,  for, 
though  the  wants  of  the  infant  might  be  ever  so  pressing,  he 
could  not  receive  any  maintenance  (charity  excepted)  without 
the  expense  of  a  suit  and  reference  to  a  master."  It  is  not 
necessary,  at  the  present  time,  to  consider  the  rules  which 
govern  courts  of  equity  in  exercising  this  jurisdiction,  but 
the  general  principle  has  been  applied  in  many  cases,  that  an 
allowance  for  past  maintenance  may  be  made  to  executors, 
trustees,  or  guardians,  upon  an  accounting  or  upon  petition, 
even  when  it  requires  a  breaking  in  npon  the  capital,  pro- 
vided the  expenditure  for  winch  reimbursement  is  sought 
would  have  been  authorized  by  the  court  if  an  application  has 
been  made  in  advance.  {Lee  v.  Broion^4tYes,  862;  OreemceU 
V.  Oreenwellj  5  Id.  194 ;  Sutson  v.  ShaWj  9  Id.  285  ;  Prince  v. 
Binej  26  Beav.  684 ;  2  Wms.  on  Ex'rs,  1272;  2  Lead.  Cases  in 
Eq.  720.) 

There  is  no  express  power  conferred  upon  a  surrogate  to 
make  an  allowance  for  past  maintenance  npon  an  accountiug 
by  executors  or  administrators.  But  he  is  authorized  to  direct 
and  control  the  conduct,  and  settle  the  accounts  of  executors 
and  administrators,  and  to  administer  justice  in  all  matters  re- 
lating to  the  affairs  of  deceased  persons  according  to  the  stat- 
utes of  this  State.  (2  R.  S.  220,  §  1,  subds.  3,  6.)  The  limita- 
tion, following  the  enumeration  of  the  powers  granted  to  the 
surrogate  in  the  section  cited,  that  "  they  shall  be  exercised  in 
the  cases  and  in  the  manner  prescribed  by  the  statutes  of  thifi 
State,"  does  not  confine  the  exercise  of  his  jurisdiction  to  such 
acts  only  as  are  expressly  authorized,  but  his  jurisdiction  is 
subject  to  the  general  principle  governing  the  construction  of 
powers,  that  an  authority  conferred  for  a  particular  purpose, 
carries  with  it  by  implication  such  incidental  powers  as  are 
requisite  to  the  complete  execution  of  the  power  expressly 
granted.  (Seaman  v.  Duryea^  11  N.  Y.  324 ;  Sipperly  r. 
BauGuSy  24  Id.  46 ;  Higffs  v.  Oroffff,  89  Id.  479.)    The  general 
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power  granted  to  the  surrogate  in  the  section  cited,  to  direct 
and  control  the  conduct  and  settle  the  accounts  of  execntors 
and  admiaistrators,  is  supplemented  bj  specific  provisions  in 
the  article  relating  to  the  rendering  and  settlement  of  their 
Accounts  and  the  distribution  of  the  estate.  The  seventj-first 
section  (2  R.  S.  95)  declares  that  the  surrogate  in  his  final  de- 
cree on  an  accounting,  shall  settle  and  determine  all  questions 
concerning  any  debt,  claim,  legacy,  bequest,  or  distributive 
share,  to  whom  the  same  shall  be  payable,  and  the  sum  to  be 
paid  to  each  person.  There  seems  to  be  no  good  reason  arising 
out  of  the  nature  of  the  question,  or  the  constitution  of  the 
tribunal,  which  should  deprive  a  surrogate  upon  a  settlement 
of  the  account  of  an  executor  or  administrator  where  advances 
have  been  made  for  maintenance,  to  determine,  upon  equitable 
principles,  a  daim  for  an  allowance.  On  the  contrary,  it  would 
seem  to  be  a  very  proper  place  and  time  to  have  the  question 
determined,  thereby  saving  expense  and  preventing  further 
litigation.  It  is  true  that  an  administrator  in  making  advances 
acts  witliout  authority  and  at  his  peril,  but  this  is  true  in  every 
case  where  a  parent,  or  one  in  loco  parentis^  or  a  trustee,  or 
guardian,  makes  advances  not  previously  sanctioned  by  the 
court  or  by  the  instrument  creating  the  trust,  and  comes  to 
the  court  for  relief.  The  fact  that  the  question  is  an  equitable 
one,  and  depends  upon  equitable  principles,  is  not  a  ground 
of  objection  to  the  jurisdiction.  The  surrogate's  court  is  a 
court  of  limited  powers  and  jurisdiction,  but  it  has  jurisdiction 
to  determine  questions,  either  legal  or  equitable,  arising  in  the 
course  of  proceedings  in  the  execution  of  powers  expressly 
conferred,  and  which  must  be  decided  therein.  {Juynel  v. 
Jumel,  7  Paige,  591 ;  Bougkton  v.  Flint,  74  N.  Y.  476 ; 
liiggs  V.  Cragg,  stipra.)  In  the  case  last  cited  it  was  held  that 
where  the  right  to  a  legacy  depended  upon  the  construction  of 
a  will,  the  surrogate  has  jurisdiction  to  construe  the  will,  as  inci- 
dent to  his  power  to  make  distribution,  although  he  has  no 
general  jurisdiction  in  the  construction  of  wills.  It  has  been 
held  that  a  surrogate  cannot  decree  a  set-off  of  judgments,  or 
dispute  the  validity  of  a  judgment,  or  settle  disputed  claims. 
{StilweU  V.  Carpenter^  59  N.  Y.  414 ;  McNuliy  v.  Hurd,  72 
Vol.  IV.— 31 
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Id.  518  ;  Tucker  v.  Tucker ^  4  Keyes,  136.)  These  cases  pro- 
ceeded upon  special  grounds  not  necessary  to  be  stated.  But 
a  surrogate  may  adjust  a  claim  of  the  executor  against  the 
estate,  whether  legal  or  equitable.  {Jumd  v.  Jumely  supra; 
Baughton  v.  FUnty  mpra.)  In  the  present  case  the  surro- 
gate was  called  upon  to  settle  the  accounts  of  the  administra- 
tors, and  decree  distribution  of  the  estate  in  their  hands,  and 
the  statute  made  it  his  duty  in  the  proceeding  to  settle  and 
determine  all  questions  concerning  any  claim  or  distributive 
share.  The  statute  in  some  cases  expressly  confers  jurisdiction 
upon  the  surrogate  to  direct  the  application  of  an  infant's 
property  to  his  support.  (2  R.  S.  91,  §  49.)  It  also  authorizes 
testamentary  trustees  to  settle  their  accounts  before  the  surro- 
gate, and  declares  that  his  decree  on  a  final  settlement  shall 
have  the  same  force  and  effect  as  the  decree  or  judgment  of 
any  other  court  of  competent  jurisdiction,  as  to  all  ^'  matters 
relating  to  such  trust,"  embraced  in  the  accounts,  or  litigated 
or  determined  on  the  settlement.  (Laws  of  1850,  chap.  272.) 
In  an  accounting,  under  this  statute,  the  surrogate  could,  we 
think,  pass  upon  and  determine  a  claim  made  by  the  trustee 
for  allowance  for  past  maintenance  of  an  infant  cestui  que 
trust  We  are  also  of  opinion  that  the  same  power  existed  in 
the  present  case,  as  incident  to  the  power  of  the  surrogate  to 
settle  the  accounts  of  administrators  and  decree  distribution 
among  the  next  of  kin.  This  conclusion  leads  to  an  affirmance 
of  the  judgment.  The  objection  to  the  allowance  to  Hjland 
of  sums  necessarily  expended  for  the  support  of  the  infants, 
seems  very  inequitable.  The  Oeneral  Term,  on  the  appeal 
from  the  surrogate's  decree,  may  be  able  to  find  some  way  of 
doing  justice  between  the  parties. 

The  judgment  should  be  affirmed,  but  without  costs  to 
either  party  on  this  appeal. 

All  concur. 

Judgment  affirmed. 
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HiKGKIiEY  VS.  ThATOHEB. 

[139  Maasachiuette,  477.] 

Eyidenoe  to  detebminb  bbnefigiaby  of  ohabitable  use. 

A  reridnary  gift  "  equally  to  the  authorized  agente  of  the  Home  and  Foreign 
Missionary  Soeietiee  to  aid  in  propagating  the  Holy  religion  of  Jeena  Christ,** 
creates  a  valid  charitable  nse,  and  in  determining  who  are  to  take  thereunder 
eridence  may  be  receired  of  the  names  testator  called  the  missionary  societies, 
or  by  which  they  were  nsnally  known,  the  interest  shown  by  him  in  any 
particular  society,  and  the  oontribntioos  made  by  him  to  missionary  pur- 
poses. 

AonoN  for  the  construction  of  the  following  residuary 
clanse  of  the  will  of  Henry  Enox  Thatcher : 

"  I  also  will  and  desire  that  the  residue  of  my  property,  if 
any,  after  paying  my  funeral  expenses  and  jnst  debts,  as  well 
as  all  before-named  bequests,  be  given  equally  to  the  Author- 
ized Agents  of  the  Home  and  Foreign  Missionary  Societies  to 
aid  in  propagating  the  Holy  religion  of  Jesus  Christ." 

M.  A.  Fowler,  J.  L.  Thomdihe  and  F.  G.  Wdoh,  for  the 
next  of  kin. 

a,  R,  Bishop  and  O.  WiggUsworthy  for  American  Board 
of  Commissioners  of  Foreign  Missions  and  the  Attorney- 
Qeneral. 

J.  N.  Marshall,  for  Massachusetts  Home  Missionary  So- 
ciety. 

Field,  J.  Henry  Knox  Thatcher  died  on  April  6,  1880, 
leaving  a  will,  which  was  executed  on  March  18, 1870,  and  was 
written  by  himself.  The  first  clause  of  the  last  article  of  the 
will  is  as  follows :  '^  I  also  will  and  desire  that  the  residue  of 
my  property,  if  any,  after  paying  my  funeral  expenses  and  jnst 
debts,  as  well  as  all  before-named  bequests,  be  given  equally 
to  the  Authorized  Agents  of   the  Home  and  Foreign  Mis- 
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sionary  Societies  to  aid  in  propagating  the  Holy  religion  of 
Jesus  Christ.'' 

In  the  original  will  the  word  '^  Home,"  and  the  words  "  For- 
eign Missionary  Societies,"  begin  with  a  capital  letter.  There 
is  nothing  else  in  the  witt  that  affords  any  aid  in  constming 
this  clause,  unless  it  be  thought  that  the  declaration  in  the  first 
clause  of  the  will  might  aid  the  court  in  determining  what  the 
testator  meant  by  "  the  Holy  religion  of  Jesus  Christ,"  if  it 
becomes  necessary  to  determine  it.  That  declaration  is  as  fol- 
lows :  '*  Realizing  the  uncertainty  of  human  life,  which  by  the 
blessing  of  my  Heavenly  Father  I  have  been  permitted  to  en- 
joy for  so  long  a  time,  and  acknowledging  ray  firm  belief  in 
Him,  and  in  the  efficacy  of  the  atonement  of  His  Son,  our 
Lord  and  Saviour  Jesus  Christ,  and  with  the  hope  of  the  final 
salvation  of  my  immortal  soul  through  His  merits,  and  being 
of  sound  mind  and  memory,  I  declare  this  instrument  to  be  my 
last  Will  and  Testament." 

The  two  principle  questions  argued  are,  first,  whether  the 
Home  and  Foreign  Missionary  Societies  intended  by  the  testa- 
tor can  be  identified  ;  and  secondly,  if  they  cannot  be,  whether 
this  is  a  valid  charitable  bequest.  One  question  of  evidence 
has  been  argued,  which  is,  whether  evidence  of  the  testator's 
religions  opinions  at  the  time  he  executed  the  will  is  admissi- 
ble, either  for  the  purpose  of  identifying  the  societies,  or  of 
showing  what  the  testator  meant  by  "  the  Holy  religion  of 
Jesus  Christ." 

The  case  is  one  in  which  no  society  or  societies  are  shown 
to  exist  which  conform  accurately  to  the  name  or  description 
contained  in  the  will ;  and  such  cases  as  Tucker  v.  SeamatCs 
Aid  Society  (7  Met.  188)  need  not  be  noticed. 

In  Shore  v.  Wilson  (9  CI.  &  Fin.  355)  it  was  left  undeter- 
mined whether  the  religious  opinions  of  Lady  Hewley  could  be 
shown  for  the  purpose  of  determining  the  meaning  of  the 
words  "  Godly  preachers  of  Christ's  holy  Gospel,"  contained  in 
her  deed  of  1704.  *'  The  evidence  which  goes  to  show  the  ex- 
istence of  a  religious  party,  by  which  the  phraseology  found  in 
the  deeds  was  used,  and  the  manner  in  which  it  was  used,  and 
that  Lady  Hewley  was  a  member  of  that  party,"  was  held  ad- 
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miseible,  and  sufficient  to  support  the  decision.  (P.  550.) 
A  majority  of  the  judges,  however,  whose  opinions  were  taken 
by  the  House  of  Lords,  advised  that  evidence  of  the  religious 
views  of  Lady  Hewley  could  not  be  considered  except  for  the 
purpose  of  showing  her  connection  with  a  religious  denomina- 
tion the  members  of  which  used  the  words  in  a  restricted  sense, 
and  the  House  of  Lords  intimate  that  such  is  their  opinion. 
(See  Drmamond  v.  AUorney-Oeneral^  2  H.  L.  Cas.  837,  and 
Charter  v.  Charter^  L.  R.  7  H.  L.  364.)  But  in  carrying  into 
effect,  by  means  of  a  scheme,  a  charitable  bequest  for  religious 
purposes,  when  the  terms  of  the  gift  are  indefinite,  it  seems 
that  the  religious  opinions  of  the  donor  are  sometimes  regarded 
in  England.  {Attorney- Oeneral  v.  Caloertj  23  Beav.  248 ;  At- 
torney-General V.  Glasgow  College^  2  Coll.  Ch.  665.)  The  pre- 
cise point  we  find  it  necessary  now  to  discuss  is  whether  such 
evidence  can  be  considered  for  the  purpose  of  identifying  the 
missionary  societies  intended  by  the  will. 

It  may  perhaps  be  conceded  that  the  private  religious  opin- 
ions of  the  testator  would  not  be  competent  evidence,  but  evi- 
dence of  his  public  religious  acts  and  association  with  a  partic- 
ular denomination  of  Christians,  in  connection  with  other 
testimony,  has  often  been  admitted ;  and  we  are  not  prepared 
to  say  that  there  might  not  be  cases  in  which  such  evidence, 
unconnected  with  other  evidence,  would  be  competent.  If 
each  denomination  of  Christians  had  one  missionary  society 
bearing  the  name  of  the  denomination,  and  a  testator  left  a 
bequest  to  "the  Missionary  Society,"  without  further  descrip- 
tion, his  publicly  professed  religious  belief  would  naturally 
throw  some  light  upon  the  meaning.  It  could  not  well  be 
presumed  that  a  zealous  Eoman  Catholic  could  intend  by 
these  indefinite  words  a  Protestant  missionary  society,  or  that 
a  zealous  Trinitarian  intended  such  a  gift  for  a  Unitarian 
fiociety. 

There  is,  however,  little  or  no  evidence  in  this  case  of  the 
religious  opinions  of  the  testator,  except  as  they  may  be 
inferred  from  his  acts  in  connection  with  churches  and  re- 
ligious societies,  and  the  usages  of  those  churches  and  socie- 
ties; and  it  is  unnecessary  to  decide  whether  his  religious 
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opinions,  disconnected  from  the  other  evidence,  would  he 
competent.  Some  of  the  evidence  reported  relates  to  times 
which  were  so  long  after  the  execntion  of  the  will  as  to  be  in- 
competent. 

In  carrying  into  execution  every  will,  extrinsic  evidence 
is  necessary  to  identify  the  legatees.  The  evidence  often 
leaves  no  room  for  doubt,  as  the  name  or  description  of  the 
legatee  in  the  will  accurately  conforms  to  the  facts  estab- 
lished by  the  evidence ;  but  when  the  evidence  raises  a  doubt, 
the  question  arises  whether,  by  competent  evidence,  the  iden- 
tity of  the  legatee  can  be  ascertained  with  reasonable  cer- 
tainty. 

The  facts  known  to  the  testator  at  the  time  he  executed  this 
will,  the  names  by  which  he  was  accustomed  to  call  the  mis- 
sionary societies,  or  by  which  they  were  usually  called  and 
known  in  the  religious  society  with  which  he  worshipped,  the 
interest  shown  by  him  in  any  particular  missionary  society,  and 
the  contributions,  if  any,  that  he  made  for  missionary  purposes, 
are  competent  evidence  to  aid  in  identifying  the  missionary 
societies  intended  by  the  will. 

The  testator  was  a  Bear  Admiral  in  the  Navy  of  the  United 
States,  and  was  retired  from  active  service  in  1868,  when  he 
went  to  reside  in  Winchester,  in  this  Commonwealth,  where 
be  had  previously  bought  a  house,  and  with  it  a  pew  in  the 
meeting-house  in  Winchester,  in  which  a  Trinitarian  Congre- 
gational church  and  society  worshipped.  In  the  testimony, 
the  word  Congregational  is  confined  to  Orthodox  or  Trinitarian 
Congregational  churches  and  societies,  and,  for  convenience, 
we  shall  use  the  word  in  that  sense.  The  testator  was  not  a 
member  of  any  church  until  1878,  when  he  was  confirmed  in 
the  Protestant  Episcopal  Church  at  Charlestown,  in  this  Com- 
monwealth. His  principal  place  of  residence  from  1868  until 
his  death  seems  to  have  been  Winchester,  although  he  was  ab- 
sent something  less  than  a  year  at  Portsmouth,  New  Hamp- 
shire, as  Port  Admiral,  and  from  1873  his  summers,  or  some  of 
them,  were  spent  in  Nahant,  and  the  winters  for  the  last  two 
years  of  his  life  were  spent  in  Boston.  In  the  spring  of  1871, 
he  became  a  member  of  the  Congregational  Society  at  Win- 
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Chester  by  vote  of  the  society.    When  in  Winchester,  he  ap- 
pears to  have  attended  constantly  the  morning  service  of  the 
Congregational  Chnrch,  and  often  the  afternoon  service,  when 
there  was  such  a  service,  and  frequently  the  evening  meetings 
and  monthly  concerts,  and  the  business  meetings  of  the  society 
after  he  became  a  member,  and  he  was  a  member  of  the  Bible 
Class  of  the  Sunday  School.    He  paid  annually  his  pew-tax  or 
seventy-two  dollars  a  year,  and  a  subscription  of  fifty  dollars, 
for  the  support  of  the  church  and  society.     When  in  Nahant, 
he  attended  the  Methodist  Episcopal  Church,  the  only  other 
church  in  Nahant  being  a  Union  Church,  in  which  ministers 
of  different  denominations  preached  in  turn  during  the  summer. 
After  he  was  confirmed  in  the  Episcopal  Church  in  Charles- 
town,  in  18Y8,  he  occasionally  attended  that  church,  but  other- 
wise continued,  as  before,  to  attend  the  Congregational  Church 
in  Winchester.    It  appears  that  Admiral  Thatcher,  as  a  boy, 
was  accustomed  to  attend  a  Congregational  church ;  that  his 
father,  mother  and  sisters  were  of  that  faith ;  that  he  was  mar- 
ried in  1831,  and  his  wife  was  a  member  of  that  church ;  and 
that,  when  on  shore  and  at  home,  he  for  the  next  ten  years  at- 
tended with  her  a  Congi-egational  church  in  Mercer,  Maine. 
It  seems  that  the  religious  service  in  the  Navy,  which  he  at- 
tended when  on  duty,  was  the  Episcopal  service.     In  1854  and 
1855,  in  Philadelphia,  he  went  to  different  churches.    In  1859, 
he  was  stationed  at  the  Charlestown  Navy  Yard  in  Massachu- 
setts, and  remained  there  until  January,  1862.     He  attended 
the  Episcopal  service  at  the  yard,  or  on  shipboard  in  the  morn- 
ing, and  in  the  afternoon  went  with  his  wife,  sometimes  to  the 
Episcopal  Church,  and  sometimes  to  the  Congregational  Church. 
At  one  time,  about  1849,  he  hired  a  pew  in  Grace  Church,  an 
Episcopal  church  in  Boston,  and  he  and  his  wife  agreed  that 
they  should  go  half  the  day  to  the  Episcopal  Church,  and 
half  the  day  to  the  Congregational  Church ;   but  this  pew 
he  gave  up  not  long  afterwards,  and  went  to  a  Congregational 
church. 

In  Portland,  in  1842,  he  went  to  the  Congregational  Church. 
He  was  in  active  service  during  the  war,  and  in  1866  was 
ordered  to  the  Pacific  coast,  to  take  command  of  the  North 
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Pacific  Squadron,  with  his  headquarters  at  San  Francisco, 
where  he  remained  about  two  years,  and,  when  on  shore  in 
San  Francisco,  he  attended  Dr.  Stone's  church,  which  was 
Congregational,  and  Dr.  Bell's  church,  which  was  Presbyterian. 
At  Honolulu,  in  1866,  he  did  not  attend  the  Episcopal  Church, 
but  attended  either  a  Congregational  or  Presbyterian  church. 
At  all  churches  where  he  attended,  he  was  in  the  habit  of 
putting  something  in  the  contribution-box  whenever  it  was 
passed,  whatever  the  object  of  the  contribution  was,  and  he 
habitually  contributed  in  this  way  to  both  home  and  foreign 
missions  in  Winchester.  There  is  no  evidence  that  he  ever 
worshipped  with  a  Roman  Catholic,  a  Baptist,  or  a  Unitarian 
church. 

It  is  apparent  that  Admiral  Thatcher  was  a  constant  at- 
tendant upon  public  religious  worship ;  that  he  confine<^  bis 
attendance  to  the  Protestant  Trinitarian  churches;  that  he 
used  in  the  Navy,  as  is  customary,  the  Episcopal  service ;  that 
at  times  before  1870  he  showed  a  personal  preference  for 
the  Episcopal  church,  but  that  this  preference  was  not  very 
strong ;  that  he  attended  the  Episcopal,  Congregational,  Meth- 
odist, or  Presbyterian  churches,  without  any  decided  denom- 
inational bias,  according  to  his  convenience  or  his  approba- 
tion of  the  minister  or  the  service ;  and  that,  as  a  fact,  be 
more  frequently  attended  the  Congregational  churches  than  any 
other,  influenced  perhaps,  to  some  extent,  by  the  wishes  of  bis 
wife. 

The  interest  he  is  shown  to  have  felt  in  the  missionary 
work  of  the  American  Board,  the  knowledge  of  the  relations 
existing  between  that  Board  and  the  Massachusetts  Home  Mis- 
sionary Society,  which  he  obtained  from  Mr.  Phillips,  the  man- 
ner in  which  the  two  societies  were  usually  spoken  of  in  the 
church  and  religious  society  at  Winchester,  where  he  wor- 
shipped when  he  made  the  will,  and  the  manner  in  which  be 
spoke  of  them,  have  far  more  significance  than  the  evidence  of 
his  attendance  at  churches. 

Of  the  list  of  missionary  societies  contained  in  the  schedule 
annexed  to  the  answer  of  the  Attomey-Qeneral,  there  is  no 
evidence  that  the  existence  of  the  greater  part  of  them  was 
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known  to  the  testator  when  he  executed  his  will,  although  he 
probably  knew  that  nearly  all  the  different  Christian  denomi- 
nations had  missionaries  and  missionary  societies.  It  appears 
abundantly  by  the  testimony  that  in  1870,  when  the  will  was 
executed,  he  knew  of  the  American  Board  of  Commissioners 
for  Foreign  Missions ;  had  been  acquainted  with  some  of  its 
officers,  agents,  and  missionaries ;  and  was  interested  in  the 
work  that  society  was  doing ;  and  that  he  knew  of  the  Massa- 
chusetts Home  Missionary  Society  as  a  co-operating  society,  de- 
.  voted  wholly  to  home  missions,  while  the  American  Board  was 
devoted  exclusively  to  foreign  missions.  It  does  not  appear 
that  he  knew  definitely  the  relations  existing  between  the 
Massachusetts  Home  Missionary  Society  and  the  American 
Home  Missionary  Society.  He  had,  when  in  command  of  the 
Constellation  in  the  Mediterranean,  some  years  before  he  went 
to  reside  at  Winchester,  proceeded  with  his  ship  to  Syria  to 
witness  the  execution  of  a  murderer  of  one  of  the  mission- 
aries of  the  American  Board ;  and  although  he  did  not  witness 
it,  yet  the  circumstance  seems  to  have  called  his  attention  to 
the  foreign  missionaries  of  the  American  Board  and  the  work 
they  were  doing,  and  from  that  time  he  manifested  in  many 
ways  unusual  interest  in  the  missions  of  that  Board ;  and  in 
1869  the  American  Board  began  sending  him  the  Missionary 
Herald,  a  monthly  publication  of  that  society.  From  1869, 
therefore,  he  was  constantly  receiving  the  Missionary  Herald. 
The  American  Board  of  Commissioners  for  Foreign  Missions 
is  the  principal  foreign  missionary  society  of  the  Congrega- 
tional Church  in  the  United  States.  It  was  one  of  the  princi- 
pal cliarities  to  which  the  Congregational  Church  and  Society 
at  Winchester  contributed  before  and  in  1870;  and  by  the 
Foreign  Missionary  Society,  in  the  Congregational  Church  and 
Society  at  Winchester,  before  and  in  the  year  1870,  this  society 
was  meant.  Both  before  and  after  executing  this  will,  he  is 
shown  to  have  spoken  approvingly  of  the  work  of  the  mission- 
aries of  that  society  in  the  Fast.  He  was  interested  in  the  pur- 
chase of  a  vessel  called  the  Morning  Star,  which  was  built  by 
the  American  Board  in  1870.  If  the  bequest  in  the  will  had 
been  solely  \o  the  Foreign  Missionary  Society,  in  view  of  the 
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knowledfi^  of  the  testator,  at  the  time  of  the  execution  of  the 
will,  of  the  American  Board  of  CommissionerB  for  Foreign 
MiBsions,  the  interest  he  had  shown  in  it,  the  acqaaintance 
he  had  had  with  some  of  its  officers  and  missionaries,  the 
favorable  opinion  he  entertained  of  the  work  it  was  doing, 
the  fact  that  in  the  church  and  religious  society  which  he  at- 
tended it  was  often  spoken  of  as  the  Foreign  Missionary  So- 
ciety, and  was  the  foreign  missionary  society  for  which  contri- 
butions were  annually  taken  up,  to  which  he  contributed,  and 
was  one  of  the  great  charities  which  that  church  and  religious 
society  was  supporting,  and  the  only  one  called  by  that  name 
— and  also  of  the  fact  that  it  is  not  shown  that  he  at  that  time 
was  interested  in  any  other  American  foreign  missionary  so- 
ciety— we  can  have  no  doubt  that  it  would  be  a  reasonable  and 
proper  inference  that  the  testator  intended,  by  the  Foreign 
Missionary  Society,  the  American  Board  of  Commissioners 
for  Foreign  Missions.  {American  Tract  Society  v.  De  Witty 
9  Allen,  447;  TUton  v.  American  Bible  Society,  60  N.  H.  377; 
Attorney- General  v.  Dublin^  88  N.  H.  459  ;  Ooodhue  v.  C larky 
37  N.  H.  525  ;  Button  v.  American  Tract  Society,  23  Vt.  336, 
349;  Dunnam  v.  AverUl,  45  Conn.  61 ;  Howard  y.  American 
Peace  Society,  49  Maine,  'J88  ;  Brewster  v.  McCaU,  15  Conn. 
274 ;  In  re  Feam'a  Will,  27  W.  R.  392 ;  In  re  EUvert's  Trusts, 
L.  R.  7  Ch.  170.) 

But  the  bequest  is  "  equally  to  the  Authorized  Agents  of 
the  Home  and  Foreign  Missionary  Societies  to  aid  in  propa- 
gating the  Holy  religion  of  Jesus  Christ."  The  word  ''  Socie- 
ties" plainly  shows  that  more  than  one  society  was  meant,  and 
that  the  words  "  the  Home  and  Foreign  Missionary  Societies  " 
were  not  intended  as  the  name  of  one  society.  One  contention 
is,  that  two,  and  only  two,  societies  were  meant — one  the  Home 
Missionary  Society,  and  the  other  the  Foreign  Missionary 
Society.  The  use  of  the  definite  article  and  of  the  capital  let- 
ters by  the  testator  perhaps  slightly  favors  this  contention. 
The  facts  favor  it.  If  there  had  been  more  than  one  society 
known  to  the  testator  in  which  he  was  interested,  each  of  which 
was  a  home  and  foreign  missionary  society,  the  contention 
might  well  be  that  he  intended  this  bequest  for  each  of  such 
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societies ;  but  no  sach  facts  appear.  There  is  a  little  evidence 
of  an  American  missionary  society  or  association  ^^  which  does- 
work  among  the  slaves  at  the  South,  as  well  as  foreign  mis- 
sionary work,"  to  which  the  Church  and  Society  at  Winches- 
ter contributed  from  1870  to  1880 ;  but  it  is  not  shown  that 
Admiral  Thatcher  ever  spoke  of  it,  or  took  any  interest  in  it^ 
or  ever  knew  of  its  existence,  unless  this  is  to  be  inferred 
from  the  fact  that  he  attended  the  meetings  when  contributiona 
for  this  society  or  association  were  sometimes  taken.  Whether 
this  society  or  association  is  incorporated  or  not,  there  is  no 
evidence  which  enables  us  to  determine,  and  the  evidence  re- 
garding this  society  is  too  slight  and  indefinite  to  affect  the  de- 
termination of  this  case. 

In  1866,  Admiral  Thatcher  spoke  to  Mr.  Phillips  "of  the 
good  work  which  the  Wesleyan  Missionary  Society  in  the 
Southern  Pacific  had  done,^'  and  he  was  evidently  familiar 
with  the  fact  that  the  Methodist  Episcopal  Church  had  foreign 
niiesione,  and  probably  with  the  fact  that  that  church  had 
home  missions.  It  does  not,  however,  appear  that  he  knew 
that  any  of  the  Protestant  Trinitarian  churches  of  the  United 
States  carried  on  their  missionary  work  by  means  of  socie- 
ties, each  of  which  was  both  a  home  and  foreign  missionary 
society ;  and  he  did  understand  that  the  principal  missionary 
work  of  the  Congregational  Church  was  divided  between  the 
American  Board,  which  was  wholly  a  foreign  missionary  so- 
ciety, and  the  Massachusetts  Home  Missionary  Society,  which,, 
with  the  American  Home  Missionary  Society,  to  which  it  was 
auxiliary,  was  exclusively  a  home  missionary  society. 

The  following  testimony  of  Mr.  Phillips  as  to  the  conversa- 
tion bad  with  Admiral  Thatcher,  in  1866,  is  significant  of  the 
understanding  he  had  of  tlie  connection  of  the  Massachusetts 
Home  MissionHry  Society  with  the  American  Board  :  "  I  told 
him  that  I  understood  the  purpose  of  the  American  Board  waa 
limited  to  foreign  work,  but  that  there  was  another  body  in 
Massachusetts  which  was  known  as  the  Home  Missionary  So- 
ciety, which  was,  after  all,  the  domestic  branch  co-operating 
with  the  foreign  branch,  and  the  two  acting  together  to  uphold 
the  general  cause  of  missions  j    *     *    *    that  I  understood 
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that  there  were  two  branches,  the  home  and  foreign  branches, 
and  we  talked  always,  we  spoke  frequently  of  the  home  and 
foreign  branches  of  the  organization  ;  but  at  the  same  time  he 
did  not  understand  and  did  not  state— I  did  not  state  and  he 
did  not  state,  and  it  was  not  stated  to  him — ^that  they  were 
exactly  branches  of  the  same  society,  [bnt]  that  they  were 
two  societies  each  of  which  had  the  good  will  of  the  otiier, 
and  the  two  co-operated  together.  *  »  »  Then  I  told 
him  that  the  Home  Missionary  Society  was  organized  at  a  some- 
what later  day,  as  I  understood,  to  take  charge  of  the  domestic 
work  of  those  who  were  interested  in  the  missionary  move- 
ment ;  bnt  that  it  was  necessarily  an  independent  organization, 
becanse  the  foreign  charter  did  not  allow  them  to  take  hold  of 
it." 

We  think  it  is  a  fair  inference  from  the  langnage  of  the 
will,  and  the  facts  shown  to  have  been  known  to  the  testator 
when  he  made  it,  that  he  intended  to  divide  the  residue  of  his 
property  equally  between  home  missions  and  foreign  missions ; 
and  that  he  understood  that  there  was  a  home  missionary 
society,  or  were  home  missionary  societies,  and  a  foreign  mis- 
sionary society  or  foreign  missionary  societies,  to  whose  agents 
he  intended  this  residue  to  be  paid.  As  this  residue  then  was 
to  be  divided  into  two  equal  parts,  one  to  be  devoted  to  home 
missions  and  one  to  foreign  missions,  and  as  no  intention  is  ex- 
pressed that  these  parts  should  be  subdivided,  the  natural  con- 
struction of  the  testator's  words  is,  that  he  had  in  mind  two 
definite  societies,  one  a  home  missionary  society,  and  the  other 
a  foreign  missionary  society,  to  whose  agents  the  residue  should 
be  paid  in  equal  shares ;  and  the  clause  Is  to  be  construed  as 
if  it  read,  "  I  also  will  and  desire  that  the  residue  of  ray  prop- 
erty be  given  equally  to  the  Authorized  Agents  of  the  Home 
Missionary  Society  and  the  Foreign  Missionary  Society  to  aid 
in  propagating  the  Holy  religion  of  Jesus  Christ."  If  read  in 
this  way,  we  think  the  evidence  makes  it  reasonably  certain 
what  societies  were  intended.  By  the  Foreign  Missionary  So* 
cietjj  we  think,  as  we  have  said,  the  evidence  makes  it  clear 
that  the  testator  intended  the  American  Board  of  Commission- 
-ers  for  Foreign  Missions. 
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Although  the  evidence  does  not  show  that  the  testator  took 
a  special  interest  in  the  Massachusetts  Home  Missionary  Socie- 
ty, yet  it  was  the  society  which,  more  than  any  other,  repre- 
sented to  him,  at  the  time  he  made  his  will,  the  cause  of  home 
missions,  the  only  home  missionary  society  of  which  he  ia 
shown  to  have  had  any  definite  knowledge;  and  it  was  a 
Massachusetts  society  which,  in  the  Church  and  Religious  Socie- 
ty at  Winchester,  sustained  the  same  relation  to  home  missions 
as  the  American  Board  sustained  to  foreign  missions,  and  was 
the  society  intended  in  the  Church  and  Beligious  Society  at 
Winchester  when  contributions  for  home  missions  were  solic- 
ited ;  and  its  name  answers  better  to  the  description  in  the  will 
than  that  of  any  other  society,  except,  perhaps,  the  American 
Home  Missionary  Society,  to  which  it  is  auxiliary.  We  think 
that  it  is  reasonably  certain  that  the  Massachusetts  Home  Mis- 
sionary Society  was  intended  by  the  words  of  the  testator  in 
the  will. 

Tliere  is  no  doubt  that  a  bequest  to  the  two  societies,  ^'  to 
aid  in  the  propagation  of  the  Holy  religion  of  JesQs  Christ,'' 
is  a  good  charitable  bequest. 

The  decree  entered  must  be  reversed,  and  there  must  be  a 
decree  that  the  American  Board  of  Commissioners  for  Foreign 
Missions,  and  the  Massachusetts  Home  Missionary  Society,  are 
entitled  to  receive  the  residue  in  equal  shares. 

So  ordered. 


Effdence  admissible  to  determine  the  beneficiary  of  a  charitable 
use* — When  it  is  shown  that  a  beneficiary  or  beneficiaries  exist  which 
conform  accurately  to  the  name  or  description  contained  in  the  will,  it  is 
well  settled  that  extrinsic  evidence  is  not  admissible  to  show  that  the  tes- 
tator meant  some,  one  else  to  be  the  recipient  of  his  bounty.  The  inten- 
tion of  the  testator  is  indeed  the  guiding  star  to  the  interpretation  of  the 
will,  but  by  this  rule  is  meant  only  the  intention  as  it  may  be  gathered 
from  the  words  of  the  instrument 

Accordingly,  in  the  case  of  Tucker  v.  Seaman*s  Aid  Society,  48  Mass. 
188,  where  a  testator  gave  a  legacy  to  *'the  Seaman^s  Aid  Society  in  the 
city  of  Boston,'*  and  another  society,  denominated  *'  the  Seaman's 
Friend  Society,"  clnimed  the  legacy,  offering  to  prove  that  the  tes- 
tator had  no  knowledge  of  the  existence  of  the  society  named  in  hia 
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will ;  that  he  knew  of  the  exiBtence  of  the  other  society,  was  deeply 
interested  in  its  objects,  had  contributed  to  its  funds,  and  had  frequently 
expressed  a  determination  to  give  it  a  legacy;  that  he  directed  the  scrir- 
ener  who  wrote  his  will  to  insert  the  legacy  as  made  to  that  society;  that 
the  scrivener,  not  knowing  the  existence  of  that  society,  told  the  testator 
that  the  name  of  the  society  he  referred  to  and  wished  to  remember  in  his 
will  was  '^  the  Seaman^s  Aid  Society,'*  and  that  the  testator,  thereupon, 
submitted  to  have  that  name  inserted,  it  was  held  that  this  evidence  was 
inadmissible,  and  that  "the  Seaman's  Aid  Society,"  being  fully  and 
plainly  and  unmistakably  designated  as  the  beneficiary,  was  entitled  to 
the  legacy. 

Chief  Justice  Shaw,  in  the  opinion  in  this  case,  says:  ^  It  is  not  easy 
to  reconcile  all  the  cases  on  the  subject  of  the  admission  of  extrinsic  evi- 
dence to  control  or  explain,  or  in  any  way  give  effect  to,  the  terms  of  a 
will,  and  to  extract  from  them  a  general  rule,  with  all  its  exceptions  and 
qualifications.  In  general,  no  extrinsic  evidence  of  the  intention  of  the 
testator  is  admissible  to  control  or  alter  the  written  provisions  of  a  will. 
It  would  })e  contrary  to  the  general  rule  of  the  common  law,  viz.,  that 
where  a  party  has  expressed  his  contract  or  his  testament  in  writing,  duly 
executed,  such  writing  is  in  its  nature  better  evidence  of  his  intention 
than  any  extrinsic  evidence  would  be.  But  another  and  more  conelosive 
reason  is  that  the  law  requires  a  will  to  be  executed  in  presence  of 
three  ^fitnesses,  and  with  other  solemnities  calculated  to  insure  correctness 
and  guard  against  mistake  and  imposition,  and  without  this  precaution 
every  act  and  instrument  purporting  to  give  property,  real  or  personal,  by 
will,  is  inoperative  and  void.  Since  the  Revised  Statutes,  the  old  law  re- 
quiring three  witnesses  to  a  devise  of  real  estate  is  extended  to  bequests 
of  personal  property.  If,  therefore,  it  could  be  proved  by  a  dc^en  wit- 
nesses, beyond  all  doubt,  that  a  man  intended  to  make  a  will  and  give  bis 
property  in  a  particular  way,  and  to  give  nothing  more,  and  gave  instruc- 
tions to  have  a  will  to  that  effect  written,  but  before  it  could  be  written 
he  was  suddenly  killed,  it  could  not  take  effect.  So,  if  he,  in  fact,  exe- 
cuted a  will  in  which  a  legacy  was  omitted  that  was  intended  to  be  given, 
expressed  in  the  written  instructions,  and  proved  by  the  testimony  of  the 
scrivener  and  the  production  of  the  minutes.  *  "^  ''^  In  the  one  case  it 
would  be  to  establish  by  parol  evidence  a  testamentary  bequest  which  the 
law  declares  to  be  void,  unless  in  writing  and  witnessed ;  in  the  other,  it 
would  give  greater  weight  to  an  unexecuted  memorandum  or  to  vwa  roa 
testimony  than  to  an  instrument  formally  executed,  and  would  equally 
violate  the  statute  requiring  the  execution  of  a  will  to  be  attested  before 
it  can  take  effect  as  such.  *  *  *  The  present  case  is  not  a  case  of  latent 
ambiguity,  for  the  reasons  already  stated.  On  the  face  of  the  will  all  is 
plain  and  clear.  When  the  will  comes  to  be  applied  there  are  found  to  be 
two  societies— one  rightly  named  and  described,  the  other  not.    There  is. 
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then,  no  ambignity  as  to  the  society  intended  by  the  will.  It  is  the  offer 
of  proof  of  intent  aliunde  which  creates  the  doubt,  and  this  is  clearly  in- 
admissible, under  the  rule  applicable  to  such  a  case.  For  the  same  reason 
there  is  no  ground  to  contend  that  this  bequest  is  void  for  uncertainty. 
There  is  no  uncertainty  in  the  terms  of  the  will,  or  of  its  application  to 
the  society  named  and  described.  It*  is  the  extrinsic  evidence,  which  is 
offered  in  order  to  create  a  doubt  of  the  testator's  intent,  and  to  prove 
that  his  intent  was  not  expressed  by  his  will.  This  creates  no  uncertainty 
which  can  render  the  bequest  void.  The  court  are,  therefore,  all  of  the 
opinion  that  the  treasurer  of  the  Seaman*s  Aid  Society  is  entitled  to  a  de- 
cree."   Tucker  v.  Seaman's  Aid  Society,  48  Mass.  188,  204,  210. 

When  there  are  two  or  more  persons  of  the  same  name  which  is  used 
by  a  testator  to  describe  a  legatee,  e2rt;rinsic  evidence  is  to  be  resorted 
to  for  the  purpose  of  ascertaining  which  be  had  in  mind. 

In  the  case  of  Bodman  v.  American  Tract  Society,  01  Mass.  447,  where 
the  testators  had,  by  mutual  wills,  made  bequests  to  ^*  the  American  Tract 
Society,"  and  it  appeared  that  there  were  two  organizations  of  that  name, 
one  in  Boston  and  one  in  New  York,  the  court  said :  ^*The  ambiguity  with 
which  we  have  to  deal  arises  on  evidence  of  extrinsic  facts.    It  is  the  ex- 
istence of  two  bodies  bearing  the  same  corporate  name  as  that  inserted  in 
the  wills,  which  renders  the  meaning  of  t'he  bequests  doubtful.    The  am- 
biguity is,  therefore,  latent,  and  on  well  established  principles  it  can  be 
helped  and  explained  by  evidence  dehor»  the  instruments.    Such  evidence 
does  not  vary  the  written  language.    It  only  enables  the  court  to  reject 
one  of  the  two  objects  to  which  the  description  applies,  and  to  ascertain 
which  of  them  the  testator  understood  to  be  signified  by  the  words  used 
in  the  will.    It  is  necessarily  assumed  in  all  cases  where  such  latent  ambi- 
guity arises  in  the  interpretation  of  a  will,  by  the  existence  of  two  persons 
or  objects  which  answer  the  description  given  by  the  testator,  that  he  was 
ignorant  of  the  fact,  or  did  not  remember  that  the  two  were  known  and 
called  by  the  same  name.    This  assumption  rests  on  the  ground  that  it  is 
reasonable  to  suppose  that  if  the  testator  had  known  of  the  existence  of 
two  objects  bearing  the  same  name,  he  would  have  made  the  description 
more  definite,  so  as  to  remove  the  ambiguity.    The  law  permits  oral  evi- 
dence to  be  introduced  in  such  cases  for  the  purpose  of  showing  which 
subject  was  known  to  the  testator,  or  which  he  had  in  mind  when  he  in- 
serted the  name  in  his  will."     ^^  AmbiguiUM  verborum  latens  verifieatione 
BuppUtur.^^  Wigram  on  Extrinsic  Evidence,  Prop.  VII,  JS  150, 181 ;  Story's 
£q.  Juris.  (13th  ed.)  §§  1169-1181. 

So  it  was  held  in  Tilton  v.  American  Bible  Society,  60  K.  H.  877, 
where  a  legacy  was  given  to  *'  the  Bible  Society,*'  and  it  appeared  that 
there  were  several  bible  societies  in  existence  when  the  will  was  made, 
that  the  particular  society  intended  by  the  testator  might  be  identified  by 
extraneous  evidence.    And  evidence  that  an  annual  contribution  was 
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made  for  one  of  them  in  the  church  of  which  the  testator  was  a  member 
was  held  competent  upon  that  point.  In  the  opinion  it  is  said :  ^*A  per- 
son  known  to  a  person  as  A.  B.,  and  to  all  others  as  C.  D.,  may  take  a 
legacy  given  to  A.  B.  Samuel  may  take  a  legacy  given  to  Edward,  the 
testator  having  been  in  the  habit  of  calling  him  Edward.  Citing  Par- 
sons V.  Parsons,  1  Yes.  Jr.  d66;  Careless  v.  Careless,  19  Yes.  601.  *  *  * 
In  this  case  if,  of  several  bible  societies,  only  one  had  been  known  to  the 
testator,  his  knowledge  and  want  of  knowledge  on  that  snbject  would 
have  been  as  conclusive  evidence  of  his  intention  as  the  existence  of  no 
more  than  one.  And  as  a  bequest  to  A.  B.  may  be  presumed  to  have  been 
intended  for  a  person  of  that  name  with  whom  the  testator  lived  on  inti> 
mate  terms  rather  than  for  a  person  of  the  same  name  who  was  but  little 
known  to  him,  so  it  may  be  inferred  that  the  testator  meant  the  bible  so- 
ciety for  which  contributions  were  regularly  solicited  in,  and  with  the 
license  and  approval  of,  the  religious  associations  of  which  he  was  a 
member,  rather  than  any  other  bible  society  not  thus  commended  co 
him,  as  a  preferred  object  of  the  charity  of  his  church,  not  spedallj 
brought  to  his  consideration,  and  not  shown  to  have  been  within  his 
knowledge." 

To  the  same  effect  see  Howard  v.  American  Peace  Society,  49  Me.  888^ 
and  Attorney-General  v.  Dublin—"  the  Dublin  Case  "— 88  N.  H.  455, 
wherein  all  the  learning  upon  this  subject  is  very  luminously  set  out,  the 
opinion  and  briefs  of  counsel  extending  through  one  hundred  and  twenty 
pages  of  the  volume. 


SCHOLLE  VS.  SOHOLLE. 

[New  York  Court  of  Appeals,  January,  1886;  8  Eastern  Reporter,  762.] 

Effect  of  pbrmibbion  to  trustee  to  pubohabe  trust  pbop* 

ERTT. 

The  rule  avoiding  a  purchase  by  a  trustee  of  trust  property  does  not  apply  wbere 
he  has  an  interest  therein,  and  on  special  application  to  the  oourt  and  a  hearing 
of  all  parties,  obtains  permission  to  bid. 

Pboceedinos  to  compel  taking  of  title  in  partition  action. 
Alex.  B.  Johnson^  for  appellant. 
Ferdinand  JR.  MinraXj  for  respondents. 
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Earl,  J.  Prior  to  March  15, 1880,  Abraham  Scholle,  to- 
gether with  the  plaintiff,  William  Scholle,  and  the  defendant, 
Jacob  Scholle,  were  seized  of  certain  real  estate  in  the  city  of 
New  York,  as  equal  tenants  in  common.  Abraham  Scholle 
died  in  March,  1880,  leaving  a  will  whereby  he  appointed  his 
brothers,  Jacob  and  William  Scholle,  his  widow,  Babetta,  Jnlins 
Ephrmann,  and  Simon  Davidson,  executors  and  trustees,  all  of 
whom  but  William  Scholle  qualified  as  such.  Davidson  was 
sabsequently  discharged  by  order  of  the  Surrogate's  Court  and 
the  other  three  acted  as  sole  trustees  and  executors  of  the  will. 
The  will  was  also  admitted  to  probate  in  California,  and  there 
William  Scholle  qualified  as  executor.  By  the  provisions  of 
the  will  the  testator  gave  his  executors  power  to  sell  his  real 
estate,  and  he  directed  them  to  sell  the  same  and  invest  the 
proceeds  as  directed  and  pay  the  income  thereof  to  his  children, 
during  their  lives,  and  at  their  deaths  the  share  of  each  parent 
was  to  go  to  his  or  her  children  per  stirpes.  The  testator  left 
two  sons  and  two  daughters,  the  daughters  having  infant  chil- 
dren living,  all  of  whom  were  made  defendants  in  this  action, 
and  the  infants  were  represented  therein  by  a  guardian  ad 
litem  duly  appointed.  The  action  was  brought  by  William 
Scholle  for  the  partition  of  all  the  real  estate  held  in  common 
by  him,  Jacob,  and  the  testator.  The  action  was  referred  to  a 
referee,  who  reported  that  a  large  portion  of  the  property  was 
incapable  of  partition  and  would  have  to  be  sold,  and  a  judg- 
ment in  accordance  with  this  report  was  entered.  Thereupon 
plaintiff  and  the  defendant,  Jacob  Scholle,  presented  to  the 
court  their  petition  setting  forth  their  individual  interests  in 
the  property  and  various  other  facts,  and  asking  for  leave  to 
buy  at  the  sale. 

The  petition  came  on  for  a  hearing  before  the  court  on  no- 
tice to  all  parties,  including  the  guardian  ad  litem  for  the  in- 
fants and  all  the  other  beneficiaries  under  the  will,  and  the  mat- 
ter was  referred  to  a  referee  to  take  testimony  and  report  to 
the  court  together  with  his  opinion  whether  Jacob  and  William 
Scholle  could  with  safety  be  permitted  to  purchase.  The  ref- 
eree after  hearing  the  testimony,  and  full  notice  to  all  parties, 
reported  that  Jacob  and  William  Scholle  should  be  permitted 
Vol.  IV.— 83 
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to  purchase,  provided  their  bids  were  made  eabject  to  confirm- 
ation by  the  court,  both  as  to  their  adequacy  and  fairness,  and 
his  report  was  subsequently  confirmed  by  the  court  on  notice  to> 
all  parties.  The  property  was  subsequently  exposed  for  sale  by 
the  referee  appointed  for  that  purpose,  and  Jacob  and  William 
SchoUe  were  the  highest  bidders  for  property  amounting  in 
value  to  about  $200,000.  In  pursuance  of  the  directions  con- 
tained in  the  interlocutory  judgment,  the  same  referee  sum- 
moned all  the  parties  before  him,  and  took  evidence  as  to  the 
adequacy  of  the  bids  and  prices  paid,  and  after  hearing  all  the 
parties,  found  that  they  were  adequate,  and  so  reported  to  the 
court,  and  his  report  was  confirmed.  Subsequently  William 
and  Jacob  SchoUe  made  a  petition  to  the  court  to  be  relicTcd 
from  their  purchase  on  the  ground  that  they  could  not  obtain  a 
good  title  because  they  were  trustees  named  in  the  will,  and  at 
the  same  time  the  referee,  appointed  under  the  interlocutoiy 
judgment  to  sell  the  property,  made  a  motion  to  compel  them 
to  complete  their  purchase.  Both  motions  came  on  before 
the  court  at  the  same  time  on  due  notice  to  all  parties  in- 
terested in  the  property,  including  all  the  beneficiaries,  and  the 
court  made  an  order  directing  William  and  Jacob  Scholle  to 
complete  their  purchase,  and  denied  their  application  to  be  re- 
lieved therefrom,  and  they  appealed  from  that  order  to  the 
General  Term,  and  from  afiirmance  there  to  this  court. 

The  general  rule  is  not  disputed  that  the  purchase  bj  a 
trustee,  directly  or  indirectly,  of  any  part  of  a  trust  ^tate 
which  he  is  empowered  to  sell  as  trustee,  whether  at  public 
auction  or  private  sale,  is  voidable  at  the  election  of  the  bene- 
ficiaries of  the  trust ;  and  this  rule  will  be  enforced  without  re> 
gard  to  the  question  of  good  faith  or  adequacy  of  price,  and 
whether  the  trustee  has  or  has  not  a  personal  interest  in  the 
same  property.  Nor  is  it  sufficient  to  enable  a  trustee  to  make 
such  a  purchase  that  the  formal  leave  to  buy,  which  is  usually 
granted  to  the  parties  in  a  foreclosure  or  partition  sale,  have 
been  inserted  in  the  judgment.  Such  a  provision  is  inserted 
merely  to  obviate  the  technical  rule  that  parties  to  the  action 
cannot  buy,  and  is  not  intended  to  determine  equities  between 
the  parties  to  the  action,  or  between  such  parties  and  others. 
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{JFulton  V.  Whitney,  66  N.  T.  548 ;  Torrey  v.  Bank  of  New 
Orleans,  9  Paige,  649  ;  Cong&r  v.  Ring,  11  Barb.  353.)  But 
^here  the  trustee  has  an  interest  to  protect  by  biddingat  a  sale 
of  the  tmst  property,  and  he  makes  special  application  to  the 
court  for  permission  to  bid,  which  upon  the  hearing  of  all  the 
parties  interested  is  granted  bj  the  court,  then  he  can  make  a 
purchase  which  is  valid  and  binding  upon  all  the  parties  inter- 
ested, and  under  which  he  can  obtain  a  perfect  title.  (See  De- 
Caters  v.  DeChaumant,  3  Paige,  178 ;  GaUatian  v.  Cunning- 
ham^  8  Cowen,  361 ;  Da/oone  v.  Fanning^  2  Johns.  Ch.  252 ; 
Bergen  v.  Bennett,  1  Cai.  Cas.  20 ;  Chapin  v.  Weed,  1  Clark's 
Ch.  469;  Colgate,  ex'r  v.  Colgate,  23  N.  J.  Eq.  372  ;  Froneber- 
ger  v.  Lewis,  7i)  N.  C.  426  ;  Faucett  v.  Fancett,  1  Bush,  511 ; 
Michoud  V.  Oirod,  4  How.  [U.  S.]  503 ;  CampbeU  v.  Walker,  6 
Vesey,  Jr.  678  ;  Farmer  v.  Dean,  32  Beav.  327 ;  Potter's  Wil- 
lard's  Eq.  Jur.  607 ;  Lewin's  Trusts,  7th  ed.  443 ;  Godef roy's 
Trusts,  18^.)  Here,  upon  notice  to  all  the  beneficiaries,  an  or- 
der was  made  allowing  these  appellants  to  bid.  After  they  had 
made  their  bids  and  signed  the  terms  of  sale,  a  further  hearing 
was  had  upon  notice  to  all  the  parties  as  to  the  fairness  of  the 
sales  and  the  adequacy  of  the  prices,  and  the  sales  were  ap- 
proved and  confirmed  by  the  court.  Under  such  circum- 
stances there  can  be  no  doubt  that  those  appellants  would  get 
a  good  and  perfect  title  to  the  lands  purchased  by  them.  And 
their  title  would  be  good,  not  only  as  against  aU  the  living  par^ 
ties  to  the  suit,  but  as  against  unborn  grandchildren,  if  any 
such  should  hereafter  come  into  being.  (Code  of  Civ.  Pro. 
§§  1557-1577.) 

The  order  appealed  from  should,  therefore,  be  affirmed  with 
costs. 

All  concur,  except  Milleb,  J.,  absent. 
Order  affirmed. 


500  AMERICAN  PROBATE  REPORTS. 

HiBBiTS  VS.  Jack. 

[97  Indiana.  670.] 

Conditions  in  restraint  of  marriage. — Statute. 

A  devise  by  testator  to  his  wife  **  so  long  as  she  shall  remain  my  widow,"  is  not  i 
"  condition  in  restraint  of  marriage  "  within  a  statute  avoiding  such  conditions. 

Action  to  quiet  title. 

J,  S.  Bucldea  and  J.  W.  Ryan^  ioit  appellant. 

O.  T.  Bodz,  W.  W.  Herod  and  K  Winter^  for  appellees. 

NiBLACK,  J.  In  his  lifetime,  and  at  the  time  of  his  death, 
as  hereinafter  stated,  John  Jack  was,  in  addition  to  a  consid- 
erable amount  of  other  property,  both  real  and  personal,  the 
owner  of  one  undivided  third  part  of  a  tract  of  land  in  Del- 
aware county,  estimated  to  contain  sixty-five  acres,  upon  which 
a  flouring  mill  and  its  appurtenances  were  situate. 

On  the  27th  day  of  September,  1859,  the  said  Jack  exe- 
cuted and  published  his  last  will  and  testament,  which  con- 
tained, amongst  others,  the  following  provision: 

"  I  hereby  give,  devise  and  bequeath  to  my  beloved  wife, 
so  long  as  she  shaU  remain  my  widow^  all  of  my  goods,  chat- 
tels, rights,  credits,  moneys  and  effects,  of  every  kind  and  char- 
acter whatever,  and  all  of  my  right,  claim  and  interest  of,  in 
and  to  any  and  all  real  estate,  wherever  situated,  of  which  I 
am  or  may  be  at  any  time  seized  or  possessed,  which  may  re- 
main after  payment  of  all  my  just  debts." 

Early  in  the  month  of  October  then  next  ensuing,  Jack 
died,  leaving  his  will,  so  executed  and  published,  in  full  force, 
and  Susan  Jack,  as  his  widow,  and  Emily  E.  Jack,  since  inter- 
married with  Edward  H.  Valentine,  Martha  M.  Jack,  since  in- 
termarried with  William  L.  Little,  Parmelia  R.  Gilbert,  Mary 
E.  Wood  and  Florence  T.  Jack,  since  intermarried  with  James 
E.  Howe,  as  his  only  children,  surviving  him. 

The  will  was,  in  a  few  days  thereafter,  duly  admitted  to 
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probate,  and  the  widow  elected  to  take  under  that  instrument 
instead  of  under  the  statute. 

The  widow,  also,  went  immediately  into  the  possession  of 
her  late  husband's  one  undivided  third  part  of  the  mill  and  its 
appurtenances  under  the  will,  and  so  continued  until  the  16th 
day  of  July,  1874,  when  she  sold,  and,  by  warranty  deed,  con- 
veyed said  undivided  third  part  of  the  mill  tract  of  land,  with 
the  appurtenances,  to  Wallace  Hibbits,  the  appellant  herein, 
for  the  sum  of  $9,000.  Tlie  sale  and  conveyance  were  made  as 
above  upon  the  theory  that  the  devise  of  the  real  estate,  herein 
above  set  out,  was  in  restraint  of  marriage,  and  consequently 
void,  and  that  it  had,  in  legal  effect,  been  so  held  in  the  case  of 
Spurgeon  v.  Scheible  (43  Ind.  216),  which  had  then  but  recently 
been  decided,  and  that,  in  consequence,  she,  as  widow,  was  the 
owner  in  fee  simple  of  the  real  estate  devised  to  her  by  the 
will. 

Hibbits  went  into  possession  of  the  property  thus  sold  and 
conveyed  to  him,  claiming  to  be  the  owner  in  fee  simple,  and 
60  remains  in  posseiibion,  having  in  the  meantime  made  valua- 
ble improvements  thereon.  The  widow  still  survives,  and  has 
never  remarried. 

This  was  a  suit  by  Hibbits  against  the  widow  and  children 
of  John  Jack,  and  the  surviving  husbands  of  such  children,  to 
quiet  his  title  to  the  mill  property  so  purchased  by  him,  alleging 
that  the  defendants,  other  than  the  widow,  claim  to  be  the 
owners  in  fee  simple  of  snch  property,  and  that  they  will  be 
entitled  to  succeed  to,  and  to  enter  into  the  possession  of,  the 
same  after  the  death  of  the  said  widow,  thus  casting  a  cloud 
npon  his  title. 

It  is  unnecessary  that  we  shall  notice  all  the  pleadings  and 
the  proceedings  upon  each  particular  pleading.  It  is  suflBcient 
to  state  that  the  defendants,  other  than  the  widow,  filed  a  cross 
complaint,  substantially  repeating  the  historical  facts  of  the 
case  contained  in  the  complaint,  alleging  that  the  claim  of  Hib- 
bits was  a  cloud  upon  their  title,  demanding  that  their  title  be 
quieted,  and  making  Hibbits  and  the  widow  defendants  to  the 
cross  complaint.  Hibbits,  answering  the  cross  complaint, 
averred  that  at  the  time  he  purchased  the  interest  in  the  mill 
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property  in  controversy,  it  had  been  held  by  this  court  that  de- 
vises to  the  widow  of  a  testator,  precisely  similar  to  the  one  in- 
volved in  this  case,  conferred  an  estate  in  fee  simple  upon  the 
devisee,  and  that  this  construction  of  such  devises  had  been 
adopted  by  all  the  courts,  and  accepted  and  acted  upon  by  all 
the  citizens  of  this  Stat<e  ;  that  it  was  consequently  understood 
and  believed  by  him  that.  Susan  Jack,  tlie  widow,  was  seized  in 
fee  simple  of  the  real  estate  devised  to  her  by  her  husband,  and 
that  the  plaintifiEs,  in  the  cross  complaint,  acquiesced  in  that 
construction  of  their  ancestor's  will.  Wherefore  it  was  claimed 
that  the  plaintiffs,  in  the  cross  complaint,  were  estopped  from 
asserting  any  claim  of  title  to  the  property  in  dispute. 

The  Circuit  Court  sustained  a  demurrer  to  this  answer,  and 
the  appellant  declining  to  plead  further,  final  judgment  was 
rendered  against  him  upon  the  cross  complaint. 

This  and  other  rulings  upon  the  pleadings  present  the  ques- 
tions: First.  What  estate  did  Susan  Jack  take  under  her  late 
husband's  will?  Second.  If  only  an  estate  during  widowhood, 
then  were  her  co-defendants  below  estopped  from  asserting  any 
claim  of  title  to  the  property  conveyed  by  her  to  the  appel- 
lant? 

The  last  clause  of  section  2  of  the  act  concerning  wills,  ap- 
proved May  31st,  1852  (2  Kev.  Stat.  1876,  p.  571),  which  has 
ever  since  been  in  force  (Rev.  Stat.  1881,  section  2567),  reads 
as  follows :  "  A  devise  or  bequest  to  a  wife,  with  a  condition 
in  restraint  of  marriage,  shall  stand,  but  the  condition  shall  be 
void." 

Counsel  for  the  appellant,  with  much  ingenuity,  as  well  as 
elaboration  and  ability,  argue  that  the  devise  of  real  estate  to 
Susan  Jack,  now  before  us,  was  in  its  very  nature,  and  in  its 
practical  effect  continues  to  be,  a  restraint  upon  marriage,  not- 
withstanding some  decisions  of  this  court  in  analogous  cases 
seemingly  to  the  contrary,  and  the  conclusion  reached  in  the 
case  of  Spurgeon  v.  Scheible  (supra)^  affords  a  precedent  which 
ought  to  be  followed,  and  which,  in  any  event,  must  be  consid- 
ered as  having  entered  into  and  become  a  part  of  the  law  of 
this  case. 

Whether  the  terms  used  in  a  devise  or  beqnest  ought  to  be 
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considered  words  of  limitation  onlj,  or  really  words  of  condi- 
tion, within  the  meaning  usaally  attached  to  that  phrase,  con- 
stitutes very  often  a  very  difficult  question  for  decision.  For 
that  reason  many  of  the  cases  intended  to  illustrate  the  differ- 
ence between  words  of  limitation  on  the  one  hand,  and  words 
of  condition  on  the  other,  are  obscure,  and  sometimes  appar- 
ently capricious  and  arbitrary.  This  results  from  the  ever  vary- 
ing phraseology  employed  in  making  devises  and  bequests.  But 
when  questions  involving  that  difference  arise,  the  courts  must 
decide  them  as  best  they  can,  having  reference  to  established 
precedents  and  the  fair  meaning  of  the  words  to  be  construed, 
'^hen  taken  in  connection  with  the  other  parts  of  the  will. 

As  illustrative  of  the  difference  in  question.  Sir  William 
Blackstone  states  the  rule  to  be  as  follows : 

^*  If  an  estate  be  granted  to  a  woman  during  her  widow- 
hood, or  to  a  man  until  he  be  promoted  to  a  benefice ;  in  these, 
and  similar  cases,  whenever  the  contingency  happens,  when  the 
widow  marries,  or  when  the  grantee  obtains  a  benefice,  the  re- 
spective estates  are  absolutely  determined  and  gone."  (2  BL 
Com.  121.) 

And,  continuing,  at  another  place,  says : 

"A  distinction  is,  however,  made  between  a  condition  in 
-deed  and  a  limitation^  which  Littleton  denominates  also  a  oon- 
dition  in  law.  For,  when  an  estate  is  so  expressly  confined  and 
limited  by  the  words  of  its  creation,  that  it  cannot  endure  for 
any  longer  time  than  till  the  contingency  happens  upon  which 
the  estate  is  to  fail,  this  is  denominated  a  limitation;  as  when 
land  is  granted  to  a  man  80  long  as  he  is  parson  of  Dale,  or 
whUe  he  continues  unmarried,  or  untU  out  of  the  rents  and 
profits  he  shall  have  made  £500,  and  the  like.  In  such  case  the 
estate  determines  as  soon  as  the  contingency  happens  (when  he 
ceases  to  be  parson,  marries  a  wife,  or  has  received  the  £500), 
and  the  next  subsequent  estate,  which  depends  upon  such  de- 
termination, becomes  immediately  vested,  without  any  act  to  be 
done  by  him  who  is  next  in  expectancy.  But  when  an  estate 
is,  strictly  speaking,  upon  condition  in  deed  (as  if  granted  ex- 
pressly upon  condition  to  be  void  upon  the  payment  of  £40  by 
the  grantor,  or  so  that  the  grantee  continues  unmarried,  or  pro- 
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vided  he  goes  to  York,  &c.),  the  law  permits  it  to  endure  be- 
yond the  time  when  such  contingency  happens,  unless  the 
grantor,  or  his  heirs  or  assigns,  take  advantage  of  the  breach  of 
the  condition,  and  make  either  an  entry  or  a  claim  in  order  to 
avoid  the  estate."    (,Vol.  II,  p.  165.) 

In  2  Bouvier's  Institutes,  p.  272,  section  1811,  the  same  dis- 
tinction is  thus  illustrated  :  **  There  is  a  marked  difference  be- 
tween a  condition  and  limitation,  which  should  be  remembered. 
A  condition  is  a  provision  respecting  a  future  and  uncertain 
event,  on  the  existence  or  non-existence  of  which  is  made  to 
depend,  either  the  accomplishment,  the  modification,  or  the 
rescission  of  a  contract  or  testamentary  disposition.  In  such 
case  the  estate  or  thing  is  granted  or  given  absolutely,  without 
limitation,  but  the  title  to  it  is  subject  to  be  divested  by  the 
happening  or  not  happening  of  an  uncertain  event.  For  exam- 
ple, a  man  may  give  an  estate  to  his  wife,  provided  she  shall 
continue  to  reside  on  it ;  or  he  may  give  it  to  her  upon  condi- 
tion that  she  shall  not  marry. 

''  The  first  of  these  conditions  is  lawful,  and  if  she  remove 
from  the  premises  she  may  forfeit  the  estate ;  but  the  last  be- 
ing in  restraint  of  marriage  is  void,  and  the  wife  shall  take  the 
estate  unconditionally. 

"  When,  on  the  contrary,  the  thing  or  estate  is  granted  or 
given  until  an  event  shall  have  arrived,  and  not  generally,  with 
a  liability  to  be  defeated  by  the  happening  of  the  event,  the  es- 
tate is  said  to  be  given  or  granted  subject  to  a  limitation ;  as,  if 
the  estate  is  given  while,  or  as  long  as,  a  woman  shall  remain  a 
widow,  or  untU  she  shall  marry,  the  estate  being  given  to  her 
only  during  the  time  of  her  widowhood,  and  no  longer,  it  de- 
termines by  her  marriage,  and  all  her  right  to  it  is  gone." 

In  2  Washburn  on  Real  Property,  4th  edition,  page  25,  sec- 
tion 28,  it  is  said :  ''  The  only  general  rule,  perhaps,  in  deter- 
mining whether  words  are  words  of  condition  or  of  limitation, 
is  that,  where  they  circumscribe  the  continuance  of  the  estate^ 
and  mark  the  period  which  is  to  determine  it,  they  are  words 
of  limitation ;  when  they  render  the  estate  liable  to  be  defeat- 
ed, in  case  the  event  expressed  should  arise  before  the  deter- 
mination of  the  estate,  they  are  words  of  condition." 
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Tiedeman  on  Real  Property,  at  section  281,  says  :  "  An  es- 
tate npon  limitation  is  one  which  is  made  ^  to  determine  abso- 
lutely upon  the  happening  of  some  future  event,  as  an  estate  to 
A.  so  long  as  she  remained  a  widow.  The  technical  words, 
generally  used  to  create  a  limitation,  are  conjunctions  relating 
to  time,  such  as,  during^  while^  so  long  aSj  urUilj  &c." 

In  2  Jarman  on  "Wills,  666,  the  rule  concerning  limitations 
is  thus  stated  :  ^'  But  a  bequest  during  celibacy  is  good ;  for 
the  purpose  of  intermediate  maintenance  will  not  be  interpret- 
ed maliciously  to  a  charge  of  restraining  marriage.  This  is  not 
a  subtlety  of  our  law  only ;  the  civil  law  made  the  same  dis- 
tinction. And  no  gift  over  is  required  to  make  the  restriction 
iu  this  form  effectual." 

The  item  of  the  will  of  Harmon,  particularly  considered 
by  this  court  in  the  case  of  Harmon  v.  Brown  (58  Ind.  207),. 
to  which  frequent  reference  has  been  made  by  counsel  on  botL 
sides,  was  in  the  following  words: 

"  First,  I  give  and  bequeath  unto  my  beloved  wife,  Penina,. 
during  her  widowhood,  all  my  real  and  personal  estate,  to  be 
held  and  freely  possessed  and  enjoyed  during  her  widowhood."" 
The  widow,  some  years  after  the  death  of  the  testator,  in- 
termarried with  one  Brown,  and  the  court  below,  in  that  case, 
held  in  effect  that  the  item  of  the  will  set  out  contained  words 
of  condition  in  restraint  of  marriage,  and  gave  judgment  ac» 
cordingly.  This  court  reversed  the  judgment,  holding  that  the 
words  used  in  the  item  were  words  of  limitation,  and  not  of 
condition,  and  expressly  overruled  the  case  of  Spurgeon  v. 
Schetble  {8upra\  to  which  reference  has  been  made  in  so  far  aa 
it  seemingly  recognized  or  established  a  different  rule  of  con- 
struction. This  case  of  Harmon  v.  Brown  {supra)  has  either 
been  cited  approvingly,  or  expressly  followed,  by  this  court  in 
the  cases  of  Coon  v.  Bean  (69  Ind.  4:74) ;  Stilwell  v.  Knapper 
(69  Ind.  658 ;  35  Am.  K.  240) ;  Brown  v.  Harmon  (73  Ind. 
4!  2);  Tate  x,McLain{U  Ind.  493);  O'HarrmJO  v.  Whitney 
(85  Ind.  140). 

The  case  of  Harmon  v.  Brown  (jmpra)  followed  the  con- 
struction inferentially  approved  in  the  much  older  case  of  Bum- 
8€y  V.  Durham  (5  Ind.  71),  to  which  no  reference  is  made  in 
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Spurgeon  v.  Soheible  («u;>ra),  and  was,  as  it  still  is,  supported 
by  the  prev^ailing,  and,  as  it  seems  to  us,  unquestionable  weight 
•of  authority.  {Coppage  v.  Alexander,  2  B.  Mon.  313;  Vance 
V.  Camphellj  1  Dana,  230 ;  Badgers  v.  Rodgers,  7  Watts,  15 ; 
Doyal  V.  Smithy  28  6a.  262 ;  Pringle  v.  Dunkley^  14  Sm.  &  M; 
16 ;  Hawkine  v.  Skegge^  10  Humph.  30 ;  Chapin  v.  Marvin^  12 
Wend.  538 ;  Beehman  v.  Hvdson,  20  Wend.  53.) 

In  the  ease  of  O^Hanrrow  v.  Whitney  i^euprii)  this  court 
lield  that  where  a  husband  dies,  leaving  a  wife  and  two  children 
surviving  him,  having  first  devised  his  land  to  his  wife  during 
widowhood,  and  she  elects  to  accept  the  provision  made  for  her 
by  the  will,  her  estate  is  limited  in  duration  to  the  period  of 
her  widowhood,  and  that  a  purchaser,  through  a  mortgage  exe- 
cuted by  the  widow  after  a  subsequent  marriage,  acquires  no 
title  to  any  part  of  the  land.  To  that  doctrine  this  court,  as 
has  been  seen,  is  committed  by  a  series  of  cases,  and  in  the 
light  of  the  authorities  herein  cited,  and  of  others  to  which 
our  attention  has  been  called,  from  that  doctrine  we  ought  not 
to,  and  hence  cannot  now,  recede. 

Our  conclusion,  therefore,  necessarily  is,  that  the  words 
used  in  the  devise  before  us  in  this  case,  were  words  of  limita- 
tion merely,  and  not  of  condition  in  restraint  of  marriage,  and 
that,  in  consequence,  the  estate  which  Susan  Jack  took  in  the 
lands  devised  to  her  will  not  extend  beyond  the  expiration  of 
her  term  of  widowhood. 

In  behalf  of  the  position  assumed  by  counsel  for  the  appel- 
lant, that  the  decision  in  the  case  of  Spurgeon  v.  Schevble  {su- 
pra) became  a  rule  of  property,  and,  in  that  way,  a  part  of  the 
law  of  this  case,  they  cite  the  following  cases  :  Ohio^  dkc.  Com- 
pany V.  DeboU,  16  How.  416 ;  City  v.  Lamsony  9  Wall.  477 ; 
Olcott  V.  Supervisors,  16  Wall.  678 ;  Bovoan  v.  Bunnels,  5 
How.  134 ;  Havemeyer  v.  Iowa  Co,  3  Wall.  294 ;  Thompson  v. 
Lee  Co.  3  Wall.  327 ;  Laimed  v.  Burlington,  4  Wall.  275 ;  Bar- 
ris  V.  Jex,  55  N.  Y.  421 ;  14  Am.  R  285 ;  Bdbh  v.  Irwin,  15 
Ohio,  689,  703  ;  and  Menges  v.  DenOer,  33  Pa.  St.  495. 

But,  as  a  careful  examination  will  disclose,  none  of  those 
xsases  have  any  practical  analogy  to  the  case  at  bar,  resting,  as 
does  each  one  of  them,  upon  an  essentially  different  state  of 
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facts,  and  having  reference  altogether  to  other  kinds  and  classes 
of  property. 

The  doctrine  of  stare  decisis  cannot  be  carried  to  the  extent 
claimed  for  it  in  this  case.  The  decisions  of  courts  are  not  the 
law.  They  are  only  the  evidence  of  the  law,  and  this  evidence 
is  stronger  or  weaker  according  to  the  nnmber  and  nniformity 
of  adjudications,  the  unanimity  or  dissensions  of  the  judges, 
the  solidity  of  the  reasons  on  which  the  decisions  are  founded^ 
and  the  perspicuity  and  precision  with  which  those  reasons  are 
expressed.    {Hart  v.  Burnett^  15  Cal.  530.) 

Stare  decisis  does  not  mean  adherence  to  the  last  decision  of 
a  court  when  so  to  adhere  would  be  a  desertion  of  the  ancient 
and  established  law,  and  the  principles  underlying  titles  to  real 
estate  must  rest  upon  a  better  and  more  stable  basis  than  an  er- 
roneous judgment  of  a  court. 

A  single  decision,  never  called  in  question,  but  consistently 
acted  on  and  generally  acquiesced  in  for  a  series  of  years,  may 
constitute  a  rule  of  property.  While  a  line  or  very  considera- 
ble number  of  interrnpted  and  conflicting  decisions  do  not. 

Courts  cannot,  with  propriety,  perpetuate  an  erroneous  de- 
cision, nor  even  a  series  of  erroneous  decisions,  unless  such  de- 
cisions have  become  a  recognized  and  well  settled  rule  of  prop- 
erty which  the  public  interest  requires  shall  not  be  disturbed. 
Whether  a  particular  case  or  line  of  cases  shall  be  overruled  is 
always  a  question  resting  in  the  sound  discretion  of  the  court, 
to  be  decided  with  reference  to  the  public  welfare,  and  not  to 
any  merely  private  interest.    {Hart  v.  Burnett^  supra.) 

The  mere  overruling  of  the  principles  announced  in  a  given 
cause  does  not  distnrb  property  rights  which  have  become  vest- 
ed under  it.  What  was  decided  by  a  case  afterwards  overruled, 
continues  to  be  the  law  of  that  case,  as  between  the  parties  and 
those  claiming  under  them.  {Hardigree  v.  JUitchum,  61  Ala. 
151 ;  Wells'  Ees  Adjudicata  and  Stare  Decisis,  section  628.) 

Applying  the  several  principles  herein  above  enunciated  to 
the  case  before  us,  the  inference  is  evident  that  the  case  of 
Spurgeon  v.  ScheiUe  {supra)  never  became  either  a  rule  of  prop- 
erty or  a  precedent  of  binding  authority  in  any  subsequent 
case.     The  property  rights  of  the  parties  to  that  case,  and  of 
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those  acqairing  interests  under  them,  remain  intact,  bnt  as  to 
all  other  persons  a  different  rule  of  construction  in  similar 
cases  has  both  previonsly  and  subsequently  prevailed,  and  mast 
still  be  applied. 

If  the  appellant  was  in  fact  misled  by  the  case  of  Spurgeon 
V.  Soheible  {supra)y  it  is  a  misfortune  to  be  most  sincerely  re- 
gretted, but,  upon  the  facts  stated  in  the  pleadings,  he  is  with- 
out remedy  in  this  action. 

The  judgment  is  affirmed,  with  costs. 


Stilwell  y.  Enapper,  1  Am.  Prob.  R.  211. 


MiTOHELIi    V8.    MOBSB. 

[11  Maine,  428.] 

Devise  in  fee. — ^Eemaindeb  over. 

A  deyifie  of  real  estate  without  words  of  limitation  Teste  in  tlie  deyieee  an  estate 
in  fee-simple ;  and  this  result  is  not  defeated  by  a  devise  over  of  the  re- 
mainder. 

AonoN  to  recover  possession  of  lands. 

Jff.  L.  Whitcomb^  for  plaintiffs. 

S.  Clifford  Belcher^  for  defendant. 

Walton,  J.  This  is  a  real  action,  and  the  only  question  is 
whether  John  Mitchell,  by  his  last  will  and  testament,  gave  his 
wife  a  fee-simple  estate  in  the  demanded  premises,  or  only  an 
estate  for  life. 

It  is  the  opinion  of  the  court  that  he  gave  her  a  fee-simple 
estate.  A  devise  of  real  estate  without  words  of  limitation 
vests  in  the  devisee  an  estate  in  fee-simple;  and  this  result 
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iB  not  defeated  by  a  devise  over  of  the  remainder.  If  a  life- 
estate  only  is  given,  a  devise  over  of  the  remainder  is  good. 
Bat  when  by  the  terms  of  the  devise  an  estate  in  fee-sim- 
ple is  given,  the  addition  of  a  devise  over  of  the  remainder 
is  void,  because,  the  whole  estate  having  already  been  dis- 
posed of,  there  is  nothing  for  it  to  act  upon.  The  argument 
usually  urged  against  this  conclusion  is  that  the  devise  over 
ought  to  be  allowed  to  cut  down  or  reduce  the  estate  previous- 
ly given  to  a  life-estate,  upon  the  ground  that  such  must  have 
been  the  intention  of  the  devisor.  And  in  a  few  cases  this  ar- 
gument has  prevailed.  But  in  a  large  majority  of  the  cases, 
both  in  England  and  in  this  country,  it  is  held  that  a  mere  de- 
vise over  of  a  remainder  will  not  cut  down  the  estate  given  to 
the  first  taker.  {Janes  v.  Bacon,  68  Maine,  34;  Striart 
V.  WaOter,  72  Maine,  145.) 

In  this  case,  the  testator  first  gives  a  few  smaU  legacies  to 
his  children.  He  then  gives  the  residue  of  his  personal  prop- 
erty to  his  wife.  He  then  declares  that  if  the  personal  prop- 
erty is  not  sufficient  to  pay  the  legacies  and  the  expenses  of  his 
last  sickness,  enough  of  his  real  estate  may  be  sold  to  supply 
the  deficiency.     He  then  adds  this  clause : 

*'  I  give  and  devise  to  my  wife,  Sarah  F.  T.  Mitchell,  all 
the  rest  and  residue  of  my  real  estate.  But,  on  her  decease, 
the  remainder  thereof  I  give  and  devise  to  my  said  children, 
or  their  heirs,  respectively,  to  be  divided  in  equal  shares  be- 
tween them." 

It  will  be  noticed  that  in  this  devise  there  are  no  words 
of  limitation.  The  gift  is  direct,  positive,  and  absolute.  And 
but  for  the  devise  over  of  the  remainder,  no  one  would  doubt 
that  under  our  statute  (R.  S.  c.  74,  §  16)  the  terms  used  are 
sufficient  to  convey  an  estate  in  fee-simple.  The  devise  over 
18  also  direct  and  simple.  It  has  no  qualifying  words  or  condi- 
tions whatever  annexed  to  it.  We  thus  have,  first,  a  devise  of 
a  fee-simple  estate,  and  then  a  devise  over  of  a  remainder. 
The  two  cannot  co-exist.  It  is  settled  law  in  this  State,  as 
will  be  seen  by  the  cases  cited,  that  the  latter  must  yield.  The 
question  is  res  adjvdicata  in  this  State,  and  wiU  not  be  further 
discussed  here. 
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The  plaintiffs  are  the  children  mentioned  in  the  secondaiy 
devise.  The  defendant  has  a  warranty-deed  from  the  primary 
devisee.     His  is  the  better  title. 

Judgment  for  defendant. 

Peters,  0.  J.,  Yiroin,  Libbet,  Emery  and  H  abkeij,,  JJ., 
concurred. 


8ec  Brown  y.  Merrill,  2  Am.  Prob.  R  148. 


OoiiiiiNB  VS.  Foley. 

[68  Maryland,  168.] 


Power  to  lease. — Lease  for  NiNErY-ioNB  years. — Rule 

AQAmST  PERPETrUnifiS. 

A  devise  of  real  estate  to  a  trustee  to  hold  for  the  benefit  of  testator's  son  daring 
his  life,  and  for  the  latter's  children  him  snryiyin^,  "  with  fuU  power  to  lease' 
"  as  he  may  deem  advantageous  and  proper/'  authorizes  a  lease  for  ninetj-iiina 
years  renewable  forever. 

A  general  power  of  leasing  to  persons  in  eue,  the  snrvivors  and  sorvivor  of 
them,  not  extended  to  their  representatives,  does  not  infringe  the  mle  against 
perpetoities. 

AcnoN  to  reform  and  specifically  enforce  an  agreement  for 
a  lease. 

Francis  P.  Stevens^  Richard  Bernard  and  Arthur  W, 
JUacherij  for  appellants. 

S.    TeacJde  WaUis,  Jr.,   and   8.    TeacJcU  WaUis,  for  ap- 
pellee. 

MiLLEE,  J.     The  question  whether  the  lessees  will  take 
a  good  title   under  the   lease  which   the    decree  appealed 
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from  in  this  case  requires  them  to  accept,  depends  upon 
certain  clauses  in  the  will,  and  codicil  thereto,  of  Mrs.  Emily 
MacTavish,  which  was  admitted  to  probate  in  February,, 
1867. 

By  this  will  the  testatrix  devised  all  the  rest  and  residue  of 
her  estate  to  her  friend,  "  Daniel  J.  Foley,  his  heirs,  executora 
and  administrators  in  trust,"  in  the  first  place  to  pay  an  annui- 
ty and  a  certain  sum  of  money  to  her  grandson,  Francis  Osbom 
MacTavish,  and  then  "  all  the  remainder  of  my  estate  of  all 
sorts  it  is  my  will,  and  I  hereby  direct  that  my  said  trustee, 
Daniel  J.  Foley,  and  his  representatives  as  aforesaid,  shall  take 
and  hold  to  and  for  the  use  and  benefit  of  my  son,  Charles  Carroll 
MacTavish,  for  and  during  his  life  only,  so  that  he  shall  have 
and  enjoy  the  same,  and  thQ  rents,  issues  and  profits  thereof 
without  impeachment  of  waste;  and  from  and  immediately 
after  his  decease  tiien  to  and  for  the  use  and  benefit  of  all  and 
every  the  children  and  child  of  my  said  son,  Charles  Carroll 
MacTavish,  and  their  descendants  (to  take  per  stirpes)  who 
shall  be  living  at  his  death,  their  heirs,  executors,  administra- 
tors and  assigns  forever,  the  shares  of  such  children  and  de- 
scendants who  shall  be  females,  to  be,  and  they  are  hereby  de- 
vised to,  their  sole  and  separate  use  respectively,  to  the  same 
effect  and  with  the  same  powers  of  disposition  by  deed  or  will 
in  regard  thereto  as  if  they  were  femes  sole,  free  from  all  con- 
trol of  any  husband  they  may  respectively  marry,  and  from  all 
responsibility  whatsoever  for  such  husbands,  tlieir  debts  or  en- 
gagements.'' And  then  immediately  following  is  this  clause : 
'^  1  hereby  authorize  and  empower  the  said  trustee,  with  the 
consent  of  my  son,  Charles  Carroll  MacTavish,  during  the  life 
of  the  latter,  and  subject  to  the  approbation  of  the  Orphans' 
Court  of  Baltimore  City  after  the  death  of  my  said  son,  to 
make  such  changes  of  investments  of  the  rest  and  residue 
of  my  said  property,  and  such  reinvestments  and  changes  from 
time  to  time  as  may  in  the  judgment  of  said  trustees  be  proper 
and  advantageous,  for  which  end  I  hereby  authorize  and  em- 
power my  said  trustee  to  do  all  lawful  acts,  and  execute  and 
deliver  all  needful  deeds  and  instruments  of  writing  in  the 
premises,  with  the  consent  and  authority  aforesaid,  full  power 
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to  lease  being  included  herein.^^  By  a  codicil  to  this  wiU  she 
makes  provision  that  in  case  all  the  children  of  her  said  sod 
fihould  die  before  reaching  the  age  of  twenty- one  and  without 
lawful  issue  of  any  of  them  living  at  the  death  of  the  survivor 
of  them,  then,  at  the  death  of  such  survivor  and  of  her  said 
son,  all  the  property  devised  to  Daniel  J.  Foley  in  trust  as 
aforesaid  shall  pass  to  her  friend,  the  Reverend  Thomas  Foley, 
in  fee,  and  to  this  provision  she  adds  the  following  clause: 
^'  Lest  there  be  any  misunderstanding  as  to  the  powers  of  my 
.said  trustee,  Daniel  J.  Foley,  as  to  the  leasing  of  the  property 
by  my  said  last  will  and  this  codicil  devised  to  bim  in  trust,  I 
hereby  declare  it  to  be  my  intention,  that  with  the  consent 
4ind  approbation  in  my  said  will  prescribed  and  provided,  he 
shall  have  full  power  and  authority  to  make  and  execute 
any  and  all  leases  whatsoever ^  of  any  and  all  portions  of  the 
rest  and  residue  of  my  estate  which  he  may  deem  advantageous 
4ind  proper.'*^ 

Powers  of  leasing  are  very  common  in  English  settlements 
and  wills.  In  that  country  every  well  prepared  settlement  and 
will  of  real  estate,  unless  its  value  be  inconsiderable,  or  the  cir- 
<3umstances  of  the  case  do  not  require  it,  contains  a  power  of 
leasing,  and,  as  was  said  by  Lord  Mansfield  in  Taylor  v.  Horde 
£t  al,  (1  Burr.  130),  *^of  all  kinds  of  powers  this  is  the  most 
frequent."  The  general  rule  of  interpretation  which  prevails 
here,  as  in  all  similar  cases,  is  that  such  powers  must  be  con- 
strued according  to  the  intention  of  the  parties,  and,  as  Lord 
Kenyon  said,  in  Pomery  v.  Partington  (3  Term  Rep.  674),  if 
judges,  in  construing  the  particular  words  of  difEerent  powers, 
have  appeared  to  make  contradictory  decisions  at  different 
times,  it  is  not  that  they  have  denied  the  general  rule,  but 
because  some  of  them  have  erred  in  the  application  of  the  gen- 
eral rule  to  the  particular  case  before  them.  (1  Piatt  on  Leases, 
S94,  398.) 

Applying  this  rule  to  the  will  before  us,  there  seems  to  be 
no  room  for  error  or  doubt.  The  testatrix  was  possessed  of 
farming  lands  in  the  country,  and  of  vacant,  unimproved  lots 
in  the  city  of  Baltimore.  The  only  mode  by  which  the  tmsteCf 
under  the  powers  given  him,  could  make  the  latter  (without 
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selling  them)  prodnctive  of  income,  was  to  lease  them,  ac- 
cording to  the  prevailing  system  of  tenure  in  that  city,  under 
leases  for  ninety-nine  years,  renewable  forever;  and  when 
she  gave  him  the  power  to  make  ^^  all  leases  whatsoever  of 
any  and  all  portions"  of  the  residue  of  her  estate  which 
he  might  deem  advantageous  and  proper,  it  is  perfectly 
clear  she  intended  he  should  have  the  power  to  make  such 
leases  of  her  unimproved  city  lots,  and  that,  too,  whether 
they  were  made  for  the  purpose  of  changing  investments  or 
not. 

But  the  validity  of  the  power  has  been  assailed,  and,  it  is 
said,  in  the  first  place,  that  it  infringes  the  rule  against  per- 
petuities. Without  doubt,  a  leasing  power  may  be  so  framed 
as  to  transgress  this  rule.  Such  was  the  character  of  the  power 
in  BaraunCs  Case  (26  Md.  119),  where  the  power  given  by  the 
will  to  the  trustees  and  their  Jieira  and  sicocesaors  to  make 
leases,  was  by  express  terms  extended  beyond  the  limits  pre- 
scribed by  the  rule.  But  Mr.  Lewis,  in  his  admirable  treatise 
on  the  Law  of  Perpetuity,  in  considering  the  rule  as  it  affects 
the  limitation  and  exercise  of  the  powers  of  sale,  exchange, 
partition,  leasing,  and  the  like,  makes,  among  others,  this  de- 
duction from  the  authorities,  viz.,  that  there  can  be  no  objec- 
tion on  the  ground  of  remoteness  to  such  unconfined  powers, 
when  limi|ed  to  a  person  in  esse^  or  several  of  such  persons, 
and  the  survivors  and  survivor  of  them,  and  not  extended  to 
their  represen,tatvves.  In  such  case  they  resemble  a  springing 
nse  or  executory  devise,  to  arise  within  *the  compass  of  a  life 
in  being,  and  like  these  executory  limitations,  they  in  no  de- 
gree transgress  the  perpetuity  boundary.  (Lewis  on  Law  of 
Perpetuity,  554.)  And  such,  according  to  our  interpretation 
of  it,  is  the  limitation  of  the  power  in  this  case.  If  there 
is  any  provision  in  the  wiU  indicating  that  it  was  the  inten- 
tion of  the  testatrix  that  this  particular  power  should  de- 
volve on  any  successor  of  Mr.  Foley  in  the  trust,  that  pro- 
vision  is  superseded  by  the  codicil^  in  which  the  leasing 
power  is  given  to  him  nominatim^  "  my  said  trustee,  Daniel 
J.  Foley,"  and  is  not  extended  to  his  heirs,  representatives, 
or  successors;  so  that  the  power  continues  during  his  life, 
Vol.  IV.— 88 
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and  BO  longer.  But  if  we  are  in  error  in  extending  it  thus 
far,  the  least  limit  of  continuance  that  can  reasonably  be  as- 
signed to  it  is  during  the  life  of  the  son,  and  after  his  death 
during  the  minority  of  all  his  children  in  case  he  should  die 
before  they  all  attained  the  age  of  twenty-one  years.  The 
will  and  codicil  both  require  the  leases  to  be  made  with  the 
^^ co7ifient^^  of  the  son  during  his  life,  and  "subject  to  the 
approbation  of  the  Orphans'  Court,"  after  his  death;  and 
by  requiring  the  approval  of  this  court  it  may,  perhaps,  be 
reasonably  inferred  that  it  was  her  intention  that  the  power 
should  continue  so  long  only  as  any  of  these  children  should 
be  subject  in  any  wise  to  the  control  of  that  tribunal.  But 
whether  we  take  the  one  limitation  or  the  other  makes  no 
difference  in  this  case,  because  either  will  cover  the  time 
at  which  the  contract  for  the  lease  in  controversy  was  exe- 
cuted. 

But  it  is  also  argued  that  this  leasing  power  is  repugnant 
to  the  estates  created  by  the  will,  and  therefore  void.  It  is 
admitted  that  Charles  Carroll  MacTavish,  the  son  of  the  testa- 
trix, died  in  March,  1868,  leaving  four  children,  all  of  whom 
are  now  living.  The  eldest  of  these  children  (a  daughter)  at- 
tained the  age  of  twenty-one  in  June,  1875,  and  this  event  put 
an  end  to  the  executory  limitation  in  favor  of  the  Rev.  Thomas 
Foley.  Counsel  for  the  appellants  argue  that  these  children 
took  under  the  will  a  remainder  in  fee  freed  from  the  trust, 
and  that  any  limitation  or  restriction  upon  their  absolute  power 
over  it,  such  as  a  power  of  leasing  in  another,  is  repugnant  to 
the  nature  of  such  an  estate  and  void.  If  they  are  right  in 
this,  then  it  is  clear  that  the  leasing  power  is  stricken  down  al- 
together, for  there  is  no  more  reason  for  construing  the  will  as 
creating  a  trust  over  the  life-estate  than  there  is  over  tlie  estate 
in  remainder.  In  order  to  sustain  their  position,  the  will  must 
be  read  as  making  a  direct  devise  to  the  son  for  life,  with  re- 
mainder in  fee  to  his  children,  and  attaching  to  the  estates  bo 
created  this  leasing  power  in  another.  If,  instead  of  tliis  leas- 
ing power,  there  were  annexed  to  such  estates  a  condition 
against  alienation,  even  for  a  limited  time,  the  authorities 
cited  by  counsel  would  be  applicable.    In  the  case  of  Man- 
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dlfi>axi,m  ▼.  McDoneU  (29  Mich.  76),  where  the  qneetion  is 
elaborately  discussed  by  Judge  Christiancj,  the  will  created 
a  life-estate,  with  remainder  in  fee  to  certain  named  devisees, 
and  imposed  the  condition  that  the  property  should  not  be 
sold  until  the  youngest  of  the  devisees  attained  the  age  of 
twenty-five  years,  and  the  court  held  the  restriction  void,  and 
that  a  restriction  which  would  suspend  aU  power  of  alienation 
of  such  an  estate,  even  for  a  single  day^  is  inconsistent  with  the 
estate  granted,  unreasonable  and  void.  This  was  followed  by 
the  recent  English  case  of  Basher  v.  Rasher  (Law  Rep.  26, 
Chan.  Div.  801),  where  a  testator  devised  an  estate  in  fee  to  his 
son,  provided  that  if  he  wished  to  sell  it  during  the  life  of  the 
testator's  wife,  she  should  have  the  option  to  purchase  it  at  a 
sum  which  was  about  one-third  of  its  market  value,  and  it  was 
held  that  this  proviso  amounted  to  an  absolute  restraint  on 
alienation  during  the  life  of  the  testator's  widow,  and  was  void 
in  law. 

But  neither  of  these  cases  is  the  one  before  us.  Judge 
Ghristiancy,  in  discussing  the  question  in  his  case,  is  careful 
to  point  out  in  the  first  place  what  it  does  not  involve,  and 
says :  "  It  does  not  involve  the  question  whether  a  restraint 
upon  the  sale  of  this  property  for  an  equal  length  of  time 
might  not  have  been  rendered  legally  effective  by  the  convey- 
ance of  the  legal  title  to  trustees  in  trust  for  the  benefit  of 
these  devisees  according  to  instructions  as  to  the  time  of  sale 
which  might  have  been  inserted  in  the  will,  in  which  case  the 
validity  of  the  restriction  as  to  time  would  depend  mainly  upon 
the  question  whether  the  period  exceeded  that  allowed  by  the 
rule  against  perpetuities."  In  the  case  before  us  there  is  just 
such  a  devise  in  trust.  The  testatrix  devises  the  residue  of 
her  property  to  a  trustee  and  his  hei/rs^  executors  and  adminis- 
trators in  trust  to  accomplish,  in  the  first  place,  a  specified 
purpose,  and  then  directs  that  the  trustee  ^^  and  his  repre- 
sentatives^^ shaU  hold'  the  remainder  of  it  for  the  ttse  and 
benefit  of  her  son  during  his  life,  and  after  his  death  for  the 
use  and  benefit  of  his  children  ;  and  she  then  gives  to  this 
trustee  a  leasing  power  which,  as  we  have  shown,  does  not  of- 
fend the  rule  against  perpetuities.    This  is  quite  different  from 
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dogging  a  direct  devise  in  fee,  with  a  restriction  upon  aliens- 
tion.  In  fact,  one  of  the  principal  purpoaes  of  interposing  th& 
trust  seems  to  have  been  to  enable  the  testatrix  to  confer 
npon  the  trustee  this  leasing  power,  and  we  think  it  may  be 
safely  affirmed  that  in  all  the  range  of  authorities  no  case  can 
be  found  in  which  the  validity  of  such  a  power,  thus  conferred 
and  thus  limited,  has  been  questioned.  Such  powers  are  not 
only  reasonable,  but  are  sometimes  necessary.  Especially  in  a 
case  like  this  where  the  estate  disposed  of  consists  largely 
of  property,  the  income  from  which  must  consist  of  rent 
reserved  under  leases,  and  where  infants  are  the  beneficia- 
ries.  At  all  events  the  testatrix  had  the  right  to  dispose  of 
her  property  as  she  pleased,  and  this  disposition  of  it  does 
not,  in  our  opinion,  violate  any  established  rule  of  real  estate 
law. 

The  objection  that  the  approval  of  the  Orphans'  Court  has 
not  been  produced,  although  alleged  to  have  been  procured  on 
the  15th  of  March,  1876,  is  answered  by  the  fact  that  the  de- 
cree from  which  they  appeal  requires  the  complainant,  before 
tendering  to  the  appellants  the  lease  to  be  executed  by  them, 
to  procure  the  approval  thereof  by  the  Orphans'  Court  of  Bal- 
timore City  as  provided  by  the  will  of  Emily  MacTavish. 

Having  taken  this  view  of  the  case,  it  becomes  unnecessaij 
to  determine  whether,  under  the  proper  construction  of  sec.  28, 
Art.  5  of  the  Code,  and  the  terms  of  the  decree  or  order  of 
this  court  remanding  the  case  under  that  section,  when  it  wa» 
before  us  on  the  former  appeal,  it  was  competent  for  the  ap- 
pellants to  raise  the  questions  which  we  have  thus  considered 
and  decided. 

Decree  affirmed  and  cause  remanded. 
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61BSOK  VS.  Setmoub. 

[102  Indiana,  486.] 

Deyibb. — OoKDrnoNiL  on  bubyivobship  of  lifihtenant. 

A  wife  deriBed  all  her  estate  to  her  hasbaod  for  life,  proYiding,  further,  that  if  he 
snrnved  her  it  ehonld  go  to  her  step-daughter.  Tlie  husband  predeceased  the 
nife,  and  the  latter  thereby  died  intestate. 

Action  for  partition. 

D.  D.  Dyheman  and  D.  C,  JiMtice,  for  appellant. 

D.  B.  McConneUj  H.  Mctgee  and  S.  T.  MoGonneU^  for 
appelleefl. 

Black,  C.  On  the  13th  of  November,  1879,  Ruth  A.  Bur- 
row, then  the  wife  of  Joseph  M.  Burrow,  with  whom  she  re- 
sided at  Logansport,  in  this  State,  executed  her  last  will  and 
testament,  whereby  she  made  dispositions  of  property  as  fol- 
lows: 

^'  Firgt,  I  direct  that  all  my  just  debts  and  funeral  expenses 
shall  be  promptly  paid,  as  soon  as  possible  after  my  death. 

'^  Second.  I  hereby  bequeath  and  devise  to  my  beloved  hus- 
band, Joseph  M.  Burrow,  all  my  property,  both  real  and  per- 
sonal, of  every  description  whatever,  for  and  during  his  natural 
life. 

^^  Thirdly.  At  the  death  of  my  said  husband,  should  he  out- 
live me,  or  as  soon  as  may  be  after  my  death  without  sacrifice 
of  property,  T  desire  that  a  suitable  monument  or  monuments 
be  put  to  all  the  graves ;  that  they  may  be  marked  in  an  unos- 
tentatious manner :  Harriet  Farlow,  who  died  January  30th, 
1878 ;  Mary  Taintor,  who  died  June  7th,  1873  ;  Mahala  Dan- 
forth,  who  died  May  29th,  1879 ;  Joseph  M.  Burrow  and  Ruth 
A.  Burrow.  The  names  may  all  be  put  on  one  monument  if 
my  executor  and  legatees  are  so  disposed,  and  no  use  shall  be 
made  of  my  property  or  no  income  appropriated  to  personal 
use,  until  such  monument  or  monuments  shall  be  erected. 

*'  Fourthly.  If  my  husband  survive  me,  I  desire  at  his  death 
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that  all  I  may  own  or  be  pofisessed  of  shall  go  to  and  become 
the  property  of  my  well  beloved  step-daughter,  Harriet  E.  Gib- 
son, now  living  in  Lafayette,  Indiana,  subject  to  the  provision 
of  article  third.  If  I  survive  my  husband,  all  or  anything  I 
may  become  possessed  of  through  his  death  I  desire  shall  be  di* 
vided  equally  between  my  step-son,  John  F.  Burrow,  and  step- 
daughters, Aletta  J.  Baker  and  Harriet  £.  Oibson.  I  promised 
$20  to  the  W.  F.  M.  Society ;  I  have  only  paid  $5.  This  I 
consider  a  debt,  and  desire  paid ;  also,  desire  that  a  locket  worth 
at  least  $5  be  purchased  for  my  namesake,  and  my  picture  be 
put  in  it,  Ruth  A.  Washburn,  if  I  have  not  given  it  previous 
to  my  death." 

She  appointed  John  F.  Burrow  as  executor  of  said  will. 
Her  said  husband  died  on  the  17th  of  March,  1880,  and  she 
died  on  the  29th  of  July,  1880.  Her  said  will  was  duly  admit- 
ted to  probate. 

At  the  date  of  the  execution  of  said  will  the  testatrix  was 
the  owner  in  fee-simple  of  certain  real  estate  in  Logansport, 
and  she  still  owned  it  at  her  death.  She  was  the  second  wife 
of  her  said  husband,  by  whom  she  had  no  children. 

This  was  an  action  for  partition  of  said  real  estate,  insti- 
tuted by  the  appellee,  Charles  £.  Seymour,  one  of  the  heirs  at 
law  of  said  testatrix,  against  another  heir  at  law  and  her 
step-children  named  in  the  will ;  and  the  question  involved  is, 
whether  said  real  estate  is  the  property  of  the  appellant,  said 
Harriet  E.  Gibson,  or,  as  the  court  below  decided,  the  property 
of  the  heirs  at  law  of  the  testatrix. 

By  the  second  clause  of  the  will  the  property  in  question 
was  devised  to  the  husband  of  the  testatrix  for  his  life.  His 
death  before  that  of  the  testatrix  prevented  the  taking  effect  of 
this  devise.  By  the  second  provision  of  the  fourth  clause  she 
gave  all  the  property  of  which  she  became  possessed  through 
his  death  to  her  step-children. 

Other  portions  of  the  will  directed  the  payment  of  her 
debts,  the  erection  of  a  monument  or  monuments,  the  payment 
of  what  she  had  promised  to  the  W.  F.  M.  Society,  and  the 
purchase  of  a  locket  for  her  namesake ;  but  the  only  disposition 
made  of  the  real  estate  in  question,  except  to  her  husband  for 
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his  life,  was  that  contained  in  the  first  portion  of  the  foarch 
clanse,  as  follows :  "  If  my  husband  snrvive  me,  I  desire,  at  his 
death,  that  all  I  may  own  or  be  possessed  of  shall  go  to  and  be- 
come the  property  of  my  beloved  step-daughter,  Harriet  E. 
Gibson,  now  living  in  Lafayette,  Indiana,  subject  to  the  pro- 
vision of  article  third." 

This  language  is  plain ;  its  meaning  is  obvious.  We  are 
not  at  liberty  to  qualify  or  control  such  language  in  a  will  by 
conjecture  or  doubt  arising  from  extraneous  facts. 

The  devise  of  the  real  estate  in  question  to  the  appellant  is 
contingent  in  form,  and  no  transposition  of  the  language  of 
the  will,  which  does  not  modify  the  meaning,  can  be  made  so 
as  to  render  the  devise  other  than  a  contingent  one. 

We  may  conjecture  that  the  testatrix  failed  through  inad- 
vertence to  express  her  intention  as  she  would  have  done  if  her 
attention  had  been  called  by  another  person  to  the  matter  about 
which  the  parties  to  this  suit  are  now  through  it  contending. 
But  courts  can  no  more  make  a  portion  of  a  will  than  they  can 
make  an  entire  will. 

We  cannot  say  that  the  testatrix  by  her  will  gave  the  real 
estate  in  question  to  the  appellant  in  fee-simple  merely  subject 
to  the  life-estate  previously  given  to  the  husband  of  the  testa- 
trix. She  plainly  made  the  devise  of  this  real  estate  to  the  ap- 
pellant contingent  upon  an  event  which  did  not  happen. 

She  made  no  expression  of  intention  in  regard  to  this  prop- 
erty in  the  event  that  she  should  survive  her  husband ;  and 
there  is  nothing  left  for  us  but  to  conclude,  with  the  court  be- 
low, that  as  to  this  property  she  died  intestate. 

Upon  the  foregoing  opinion,  the  judgment  is  affirmed,  at 
the  costs  of  the  appellant. 

Elliott,  J.  We  have  carefully  studied  the  briefs  originally 
filed  and  those  filed  on  the  petition  for  a  rehearing,  and  cannot 
find  any  reason  for  departing  from  the  rule  declared  in  our 
former  opinion. 

The  rights  of  the  appellant  to  the  property  she  claims  de- 
pend upon  the  construction  of  the  will  of  her  step-mother, 
Ruth  A.  Burrow.    The  will,  set  out  in  our  former  opinion,  de- 
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▼iBes  to  the  appellant's  father  and  the  testatrix's  hushand  an  es- 
tate for  life  in  her  property,  makes  provision  for  the  payment 
of  debts,  for  the  erection  of  monnments,  and  for  the  appoint- 
ment of  an  executor.  The  only  provisions  in  the  will  which 
directly  affect  the  appellant  are  the  following : 

"  Fourthly.  If  my  husband  survive  me,  I  desire  at  his  death 
that  all  I  may  own  or  be  possessed  of  shall  go  to  and  become 
the  property  of  my  well  beloved  step-daughter,  Harriet  E.  Gib- 
son, now  living  in  Lafayette,  Indiana,  subject  to  the  provision 
of  article  third.  If  I  survive  my  husband,  all  or  anything  I 
may  become  possessed  of  through  his  death  I  desire  shall  be 
divided  equally  between  my  step-son,  John  F.  Burrow,  and 
step-daughters,  Aletta  J.  Baker  and  Harriet  E.  Oibson." 

If  it  were  not  for  the  earnestness  and  apparent  sincerity  of 
counsel,  we  should  not  feel  justified  in  devoting  additional  time 
or  space  to  the  question,  for,  to  our  minds,  it  is  clear  that  the 
provisions  of  the  will  are  not  doubtful  or  obscure.  In  one 
event  only  is  Harriet  E.  Gibson  to  take  the  property  of  her 
step-mother,  the  testatrix,  and  that  is  in  the  event  that  the  hus- 
band of  the  testatrix  should  survive  her.  We  cannot  inquire 
why  the  step-mother  chose  to  make  the  devise  to  her  step-child 
depend  upon  the  contingency  of  the  father's  survival.  It  is 
not  the  duty  of  the  courts,  nor  is  it  within  their  power,  to 
search  for  the  reasons  which  influenced  a  testator  to  annex  a 
condition  to  a  devise ;  their  duty  is  to  ascertain  whether  there 
is  a  contingency,  and  its  character  and  effect.  The  devise  to 
Mrs.  Gibson  is  made  to  depend  upon  the  contingency  of  her 
father  outliving  his  wife,  and  the  courts  cannot  destroy  the 
force  of  a  clause  so  clearly  and  fully  framed  as  the  one  be- 
fore us.  ' 

There  is  no  absolute  devise  to  Mrs.  Gibson,  and  unless  the 
court  inserts  such  a  devise  in  the  will,  she  cannot  take  the  prop- 
erty of  the  testatrix.  Not  only  is  there  no  absolute  devise,  but 
there  is  a  conditional  one,  and  the  contingency  is  the  event  of 
the  survival  of  the  husband  of  the  testatrix.  It  is  a  familiar 
rule  that  the  express  mention  of  one  thing  implies  the  exclusion 
of  all  others,  and  under  this  rule  it  must  be  held  that  expressly 
making  the  devise  depend  upon  the  happening  of  a  given  event 
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ezcladea  the  inference  that  the  devise  was  intended  to  be  an  ab- 
solute one. 

Mrs.  Oibson  can  only  take  as  the  will  provides,  and  as  the 
will  mfikes  the  devise  depend  upon  a  contingency,  she  cannot 
take  absolutely.  She  can  claim  only  under  the  will,  for  she  is 
not  an  heir,  and  can  take  only  upon  the  condition  expressly 
created  by  the  will,  and  as  that  condition  failed,  so,  also,  did 
lier  claim  as  sole  devisee. 

We  are  bound  to  adhere  to  the  words  of  the  will  unless 
there  is  doubt,  confusion  or  obscurity,  and  there  is  nothing  of 
the  kind  here.  Redfield  says  there  is  no  rule  of  construction 
^'  of  more  universal  application,  both  here  and  in  England,  than 
that  the  plain  and  unambiguous  words  of  the  will  must  prevail, 
and  are  not  to  be  controlled,  or  qualified,  by  any  con jectural,  or 
doubtful  constructions,  growing  out  of  the  situation,  circum- 
stances, or  condition,  either  of  the  testator,  his  property,  or  his 
family."    (1  Redf .  Law  of  Wills,  p.  430.) 

Another  author  says :  "  Devises,  limited  in  clear  and  ex- 
press terms  of  contingency,  do  not  take  effect,  unless  the  events 
upon  which  they  are  made  dependent  happen."  (1  Jarman's 
Wills  [4  Am.  ed.],  p.  748.) 

At  another  place  this  author  says :  ^'  An  estate  will  be  con- 
strued to  be  contingent,  if  clearly  so  expressed,  however  absurd 
and  inconvenient  may  be  the  consequences  to  which  such  a  con- 
strnction  may  lead,  and  however  inconsistent  with  what  may  be 
conjectured  would  have  been  the  testator's  actual  meaning,  if  his 
attention  had  been  drawn  to  these  consequences."  (1  Jarman's 
Wills,  p.  744.) 

The  authorities  are  not  divided  upon  the  proposition  that 
courts  cannot,  except  in  the  clearest  cases,  change  by  transposi- 
tion, alteration,  subtraction  or  substitution,  the  words  of  a  vnll, 
but  must  take  them  as  they  are  written.  (Shimer  v.  Manny  99 
Ind.  190,  see  auth.  cited,  pp.  195, 196  [50  Am.  E.  82] ;  Jiupp  v. 
Merit/,  79  Pa.  St.  141 ;   Teamshaw's  Appeal,  25  Wis.  21.) 

The  language  of  the  will  gives  Mrs.  Gibson  the  whole  es- 
tate only  upon  the  condition  that  the  husband  of  the  testatrix 
survives  her.  No  precise  form  of  words  is  necessary  to  create 
a  condition.    As  said  in  Stilwdl  v.  Knapper  (69  Ind.  558 ;  35 


522  AMERICAN  PROBATE  REPORTS. 

Am.  B.  240) :  "  The  word  '  condition '  is  not  necessary  to  the 
creation  of  a  condition.  Any  words  that  convey  the  proper 
meaning  will  create  a  condition."  (See  page  570.)  There 
are  many  cases  illustrating  this  general  doctrine  and  applying  it 
to  cases  like  the  present.  In  the  well  considered  case  of 
Teamshavfa  Appeal  {supra)  the  question  was  considered  and 
decided  as  we  have  decided  it. 

In  the  case  of  Illinois  Land  and  Loan  Co.  v.  Bonner  (75 
111.  315)  it  was  said  :  ''  Did  Bogle  and  Tmlear  take  anything  un- 
der the  will  ?  We  are  of  the  opinion  they  did  not,  for  the  reason 
that  the  contingency  upon  which  they  were  to  take  never  hap- 
pened. They  were  to  take  only  *  in  case  both  said  sister  and 
brother  should  die  withont  issue  prior  to  attaining  the  ages  of 
eighteen  and  twenty-one  respectively.'  The  sister  and  brother 
did  both  die  without  issue,  but  they  did  not  both  die  prior  to 
their  attaining  those  ages  respectively.  One  did,  and  the  other 
did  not,  the  brother  dying  before  reaching  the  age  of  twenty- 
one,  but  the  sister,  not  until  after  having  reached  the  age  of 
eighteen.  The  terms  of  this  devise  over  are  clear,  and  free 
from  the  least  ambiguity.  It  seems  plain  that  the  devise  is  con- 
tingent upon  the  fact  of  both  Rosalie  and  Percy  dying  before 
reaching  the  ages  of  eighteen  and  twenty-one  respectively. 
*  *  *  The  testatrix  did  not  in  her  will  provide  for  the 
events  that  have  happened,  that  is,  of  her  sister  dying  over 
eighteen  and  the  brother  under  twenty-one.  In  such  case,  the 
court  will  not  provide  for  the  nnf oreseen  events.  *  Where  the 
testator,  in  the  disposition  of  his  property,  overlooks  a  particu- 
lar event,  which,  had  it  occurred  to  him,  he  would  in  all  proba- 
bility have  provided  against,  the  court  will  not  rectify  the  omis- 
sion by  implying  or  inserting  the  necessary  clause ;  conceiving 
it  would  be  too  mnch  like  making  a  will  for  the  testator,  rather 
than  construing  that  already  made.' "  (2  Roper's  Legacies, 
p.  1464.) 

We  have  perhaps  cited  more  authorities  upon  this  branch  of 
the  discussion  than  necessary,  but  we  have  been  induced  to  do 
so  by  the  zeal  and  earnestness  of  counsel. 

Counsel  for  appellants  complain  that  their  authorities  were 
not  discussed,  and  infer  that  they  were  not  considered.    Their 
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inference  is  erroneons ;  it  does  not  follow  that  because  authori- 
ties are  not  discussed  in  detail,  in  the  opinion,  that  they  have 
not  had  consideration. 

Many  authorities  are  cited  to  the  effect  that  courts  must  as- 
certain and  give  force  to  the  intention  of  the  testator,  and  we 
yield  undoubting  assent  to  this  familiar  and  rudimental  doc- 
trine, but  we  cannot  perceive  that  it  aids  counsel,  for  all  the 
authorities  agree  that  the  intention  is  to  be  gathered  from  the 
language  of  the  will ;  that  it  must  be  the  testator's  intention  as 
thus  manifested  that  is  given  effect,  and  not  the  views  of  the 
court  as  to  what  the  will  should  have  provided,  and  that  the 
court  cannot  supply  words  to  give  the  instrument  a  different 
meaning  from  that  which  the  language  used  ordinarily  con- 
veys. 

It  is  contended  that  the  intention  of  the  testatrix  was  to 
make  a  disposition  of  her  entire  estate,  and,  therefore,  that  she 
intended  to  make  an  absolute  devise  to  Mrs.  Gibson.  There  is 
in  this  argument  a  plain  fallacy ;  the  conclusion  does  not  follow 
from  the  premise,  and  the  premise  is  not  well  assumed.  The 
words  of  the  will  give  an  estate  to  Mrs.  Gibson  on  a  contingen- 
cy, and  not  otherwise,  and  it  cannot  be  assumed  that  the  testa- 
trix meant  the  reverse  of  what  she  says.  Granting,  however, 
the  justice  of  the  assumption,  the  conclusion  does  not  follow^ 
because  the  intention  was  not  to  dispose  of  the  estate  to  Mrs. 
Gibson,  except  upon  a  certain  event,  and  the  inference  is  that 
what  was  not  so  disposed  of  went  to  the  heirs.  (  Waugh  v.  7?i- 
ley^  S8  Ind.  482.)  The  presumption  in  such  a  case  as  this  is  in 
favor  of  the  heirs,  and  where  an  estate  is  devised  to  a  stranger 
upon  a  contingency,  the  contingency  must  happen,  or  the  heirs 
will  succeed  to  the  estate  of  their  ancestor.  The  general  rule 
upon  this  subject  is  thus  stated  :  ^'  It  is  a  well  known  maxim, 
that  an  heir  at  law  can  only  be  disinherited  by  express  devise  or 
necessary  implication,  and  that  implication  has  been  defined  to 
be  such  a  strong  probability  that  an  intention  to  the  contrary 
cannot  be  supposed."  (1  Jarman's  Wills,  465 ;  Rujpp  v.  Eherlyy 
supra,) 

We  are  referred  to  the  cases  of  Allen  v.  Mayfield  (20  Ind. 
293),  Richmond  v.  Vanhook  (3  Iredell's  Eq.  581),  Dunlap  v. 
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Dxmlap  (4  Desaussure,  805),  Coleman  v.  Hutchenson  (3  Bibb, 
209),  in  support  of  the  proposition,  that  "  a  legacy  to  one  per- 
son for  life  with  remainder  to  another  does  not  lapse  upon  the 
death  of  the  first  taker  during  the  testator's  life,"  but  these 
cases,  it  is  evident,  cannot  exert  any  inflnence  here,  for  the 
question  is  not  whether  the  devise  to  the  husband  lapsed,  bat 
whether  the  contingency  upon  which  Mrs.  Gibson  was  to  take 
ever  happened  ? 

We  are  asked  to  construe  the  will  *'a8  if  Joseph  M.  Bur- 
row," the  husband,  "  had  not  been  named,"  but  this  we  cannot 
do,  for  the  words  of  the  will  are :  "  If  my  husband  survive  me, 
I  desire  at  his  death  that  all  I  may  own  or  be  possessed  of  shall 
^0  to  and  become  the  property  of  my  well  beloved  step-daugh- 
ter, Harriet  E.  Gibson."  To  strike  out  the  provision  creating 
the  contingency  would  make  the  will  express  a  meaning  en- 
tirely different  from  what  its  framer  intended.  The  case  of 
Jackson  v.  Hoover  (26  Ind.  511)  is  essentially  different  from  the 
present,  for  there  the  persons  who  claimed  the  estate  were  the 
children  of  the  testator ;  it  appeared  that  he  meant  to  make  pro- 
vision for  them  all,  and  there  was  no  language  creating  a  cod- 
dition  as  there  is  here. 

The  case  of  Womrath  v.  MoCanniok  (51  Pa.  St.  504)  is  not 
in  point.  There  the  question  was  whether  the  remainder  was 
vested  or  contingent,  there  was  no  question  as  to  whether  the 
devise  was,  or  was  not,  a  conditional  one.  The  decision  was 
put  upon  the  doctrine  of  Mr.  Fearne,  that  "  It  sometimes  hap 
pens  that  a  remainder  is  limited  in  words  which  seem  to  im- 
^rt  a  contingency,  though  in  fact  they  mean  no  more  than 
would  have  been  implied  without  them,  or  do  not  amount  to  a 
•condition  precedent,  but  only  denote  the  time  when  the  remain- 
der is  to  vest  in  possession."  Here  no  estate  at  all  is  devised 
except  upon  condition  that  the  husband  shall  survive  the  testa- 
trix. The  question  is  not  when  a  remainder  shall  vest,  hot 
whether,  if  the  designated  contingency  does  not  happen,  there 
is  any  devise  at  all.  Redfield  defines  a  conditional  devise  thus : 
'^^  A  conditional  bequest  is  where  its  taking  effect  or  continuing 
in  operation  depends  upon  the  happening  or  not  happening  of 
«ome  uncertain  event."     (2  Redf.  Wills,  283.)     This  describes 
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the  devise  contained  in  the  will  nnder  examination,  for  the  tak-- 
ing  effect  of  the  bequest  depends  upon  the  contingency  of  the  ' 
hasband  of  the  testatrix  sarviving  her. 

The  will  does  not,  as  is  argued,  simply  fix  the  time  when 
the  devise  shall  take  effect,  but  it  provides  that  it  shall  not  take 
effect  at  all  until  the  happening  of  the  designated  contingency. 
Until  that  contingency  does  happen  no  estate  passes.  A  stand- 
ard anthor  says ;  "  Whenever  it  appears  that  the  happening  of 
an  event,  or  the  performance  of  an  act,  was  intended  to  oper^ 
ate  as  a  condition  to  precede  the  vesting  of  a  legacy  or  devise, 
it  is  essential  that  the  event  happens,  or  the  act  is  done,  since 
no  interest  will  previously  vest  in  the  legatee  or  devisee,  as  has 
been  shown  in  the  tenth  chapter  of  this  treatise."  (1  Sopor's 
Legacies,  760;  2  Powell's  Devises,  251.) 

Petition  overruled. 


See  Page  v.  Frazer's  Ezecutore,  1  Am.  Prob.  R.  688. 


Hareeb  vs.  Smith. 

[41  Ohio  State,  286.] 

Pbovision  fob  sebvioes  to  estate. — Contract. — Legacy. 

A  request  by  testator  to  his  bookkeeper  to  take  charge  of  the  books  of  his  estate 
and  assist  in  the  settlement  thereof  so  long  as  his  seryices  may  be  necessary, 
with  an  allowance  of  a  fixed  salary  payable  monthly,  constitutes  a  contract, 
and  the  executor  may  <liMw<«a  the  beneficiary  for  improper  performance  of  his 
dntiea. 

Action  to  recover  for  services. 

The  material  clause  in  deceased's  will  was  as  follows : 

"  I  hereby  request  and  desire  William  J.  Harker,  who  has 

attended  to  my  business,  keeping  my  books  and  accounts,  to 

continue  to  take  charge  of  and  keep  the  accounts  of  my  estate 

for  my  executor  and  trustee,  and  in  any  way  he  can  to  assist  in 
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the  settlement  of  mj  estate,  so  long  as  bis  services  may  be  nec- 
essary, and  for  such  services  I  allow  him  a  salary  of  fifteen 
hundred  dollars  per  year,  to  be  paid  to  him  by  my  executor  in 
monthly  installments." 

Cowam,  cfe  Ferris  and  Hoadly^  Johnson  <&  Cohtajiy  for 
plaintiff  in  error. 

Jordariy  Jordan  dk  WUUams^  for  defendant  in  error. 

MoOauley,  J.  The  liability  of  the  executor  to  the  plaint- 
iff in  error  depends  mainly  upon  the  question,  whether  or  not 
the  provisions  of  item  thirteen  of  the  will  gives  him  a  condi- 
tional legacy. 

A  conditional  legacy  is  defined  to  be  "  a  bequest  whose  ex- 
istence depends  upon  the  happening  or  not  happening  of  some 
uncertain  event,  by  which  it  is  either  to  take  place  or  be  de- 
feated." (2  Williams'  Executors,  1258  ;  2  Roper  on  Legacies, 
283.)  The  effect  to  be  given  to  item  thirteen  of  the  will  is  to 
be  determined  by  the  manifest  purpose  of  the  testator  in  mak- 
'  ing  the  provision,  rather  than  by  giving  force  and  consequence 
to  any  particular  expression  used  in  it.  The  evident  purpose 
of  the  testator  was  not  to  give  anything  either  directly  or  upon 
condition  to  Harker ;  but  to  appoint  him  to  assist  the  executor 
and  trustee  of  the  will  to  perform  certain  duties  to  the  estate 
at  a  stated  salary.  While  the  testator  says,  ^'  for  such  services 
I  allow  him  a  salary  of  fifteen  hundred  dollars  per  year,"  that 
expression  is  used  in  reference  to  his  services  to  be  performed 
for  the  estate.  If  Harker  had  refused  or  become  unable  from 
any  cause  to  perform  the  services,  he  could  not  have  earned 
the  salary.  It  was  to  be  paid  for  the  services.  It  was  money 
to  be  earned,  and  if  not  earned  not  to  be  paid.  It  is  urged 
that  it  is  a  legacy  upon  condition,  the  condition  being  that 
Harker  should  serve  the  executor  in  a  specified  way.  Service 
in  a  specified  way  is  the  common  way  of  earning  a  salary,  and 
the  money  thus  earned  as  the  bookkeeper  of  the  executor  be- 
longed to  the  servant  because  of  the  labor  he  had  performed 
and  not  because  of  the  provision  of  the  will.    The  provision 
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that  the  salary  shall  be  paid  in  monthly  installments,  indicates 
that  payments  shall  not  be  delayed  as  legacies  are,  until  the  in- 
debtedness of  the  estate  is  paid  ;  but  be  paid  as  the  settlement 
of  the  estate  progressed  and  as  a  part  of  the  expenses  of  man- 
aging the  estate. 

Looking  to  all  the  provisions  of  this  item  of  the  will  we 
are  of  the  opinion  that  it  does  not  provide  a  legacy  for  Harker, 
but  is  a  testamentary  appointment  of  a  bookkeeper  for  the  ex- 
ecutor, at  a  fixed  salary,  and  for  such  time  as  a  bookkeeper 
was  necessary  in  the  settlement  of  the  estate.  The  effect  of 
the  appointment  would  be  that  Harker  had  the  right  to  the 
salaiy,  if  he  tendered  performance  of  the  duties  of  book- 
keeper, while  a  bookkeeper  was  necessary  to  the  executor, 
even  though  the  executor  refused  to  accept  his  services ;  and 
that  after  the  executor  had  accepted  his  services,  the  same  re- 
lation as  to  services  and  salary  and  discharge  would  exist  be- 
tween them  as  if  he  had  been  employed  by  the  executor  him- 
self, upon  the  same  terms  and  conditions  specified  in  this  item 
of  the  will. 

Harker  was  to  be  the  bookkeeper  of  the  executor,  in 
matters  pertaining  to  the  estate.  And  any -misconduct  or  un- 
faithfulness or  incompetency  on  his  part  would  justify  his 
discharge  the  same  as  if  he  had  been  selected  and  employed 
by  the  executor  himself.  He  was  acting  under  the  executor 
and  subject  to  his  reasonable  control  and  direction.  The 
executor  was  charged  with  the  care  and  management  of  the  es- 
tate, and  if  the  bookkeeper  thus  employed  to  assist  in  its  affairs 
no  longer  acted  in  the  interest  of  the  estate,  his  discharge  by 
the  executor  was  lawful  and  proper. 

If  Harker  was  wrongfully  discharged  and  could  have  found 
employment,  or  did  have  employment,  whatever  he  realized  or 
could  have  realized  from  it,  should  be  deducted  from  the  salary 
he  was  prevented  from  earning  by  the  discharge. 

The  Superior  Court  seems  to  have  treated  the  provision  of 
the  will  as  a  provision  in  the  nature  of  a  legacy,  and  held  that 
Harker  was  entitled  to  the  monthly  allowance,  if  he  offered  to 
perform,  whether  his  services  were  necessary  or  not,  and 
whether  they  were  valuable  or  not. 
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The  District  Court  adopted  the  same  view  as  to  the  l^;al 
effect  of  the  provision  of  the  will,  but  held  farther  that  the 
Superior  Court  had  not  jurisdiction  of  the  action,  because  it 
was  an  action  against  an  executor  to  recover  a  legacy,  before 
the  right  to  recover  it  had  been  fixed  by  a  finding  of  the 
Probate  Court.  If  the  provision,  however,  was  not  a  legacy, 
as  we  think  it  was  not,  the  Superior  Court  had  jurisdiction 
of  it,  and,  in  that  aspect  of  the  case,  it  becomes  necessary  to 
consider  Eome  of  the  proceedings  upon  the  trial,  to  determine 
whether  the  court  erred  in  overruling  a  motion  by  the  defend- 
ant  for  a  new  trial. 

The  Superior  Court,  upon  the  trial,  instructed  the  jury 
'^  that  the  defendant  by  his  answer  admitting  that  this  pro- 
vision was  made,  admitting  that  the  plaintiff  entered  upon  the 
discharge  of  his  duties,  and  continued  to  discharge  them  until 
the  l^th  day  of  April,  1874,  avers  that  he  refused  any  longer 
to  permit  him  to  discharge  those  duties,  first,  because  it  was 
not  necessary  to  have  his  services  any  longer  in  taking  charge 
of  or  keeping  the  accounts  of  the  estate  for  said  executors 
and  trustees  named  in  said  will,  or  to  have  him  aid  in  settling 
the  estate.  Second,  he  says  that  the  plaintiff  collected  and  ap- 
propriated moneys  of  the  estate  and  kept  inaccurate  accounts 
and  failed  properly  to  discharge  his  duties  under  the  provisions 
of  the  will ;  that  he  became  disagreeable  and  unpleasant  in  his 
manner  and  conduct  toward  this  defendant ;  and  that  he  also 
failed  to  obey  the  orders  given  him  by  this  defendant,  and  that, 
by  reason  thereof  and  for  the  reasons  aforesaid,  he  dischai^ged 
him.  Third,  he  sets  forth  that  the  plaintiff  entered  into  a  com- 
bination with  certain  persons  to  defeat  the  will  of  John  Bates ; 
but,  as  I  have  already  ruled  in  the  course  of  the  trial,  that  would 
not  authorize  the  defendant  to  refuse  to  permit  him  to  dis- 
charge the  duties,  and  you  will  not  consider  that  portion  of  the 
answer."  This  instruction  practically  withdraws  from  the 
consideration  of  the  jury  all  matters  of  defense,  in  an  action 
other  than  one  for  the  non-payment  of  a  legacy,  to  which  the 
right  of  the  plaintiff  was  complete  beyond  all  conditions. 

The  defendant,  upon   the  trial,  requested  the  court  to  in- 
struct the  jury  ^*  that  Mr.  Smith,  the  executor,  had  a  right  to 
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discharge  Mr.  Harker  or  refuse  longer  to  employ  and  pay  him 
if  he  refused  to  obey  his  lawful  orders,  if  he  was  negligent  and 
unskillful  in  keeping  the  accounts  of  the  estate,  if  he  absented 
himself  improperly  from  the  place  of  business,  the  office,  and 
neglected  its  duties,  for  improperly  retaining  or  using  money 
of  the  estate,"  which  request  was  refused  by  the  court  and  was 
not  given.  The  refusal  to  give  this  instruction  prevented  the 
defendant  from  having  proper  and  pertinent  matters  of  defense 
considered,  and  was  error.  The  motion  of  the  defendant  for  a 
new  trial  should  have  been  sustained,  not  for  want  of  jurisdic- 
tion as  held  by  the  District  Court,  but  for  error  in  overruling 
the  motion  of  the  defendant  for  a  new  trial. 
Judgment  affirmed. 


Bellows  vs.  Sowlbs. 

[67  Vermont,  164.] 


AOBEKMKNT    NOT    TO    OPPOSE    PBOBA.TB  OF  WILL. — PbOMISE    BY 
SXBOUTOB  TO  ANSWER  FBOM   HIS  OWN   ESTATE. 

•Aa  agreement  by  an  heir  at  law  not  to  oppose  the  probate  of  a  will  on  the  exee- 
ntoi^s  promise  to  pay  him  a  sun  of  money  therefor,  is  founded  on  sufficient 
eooeideration  and  is  not  within  the  statute  prohibiting^  actions  to  enforce  prom- 
ises by  ezecntors  to  answer  damages  oat  of  their  own  estate. 

Assumpsit. 

Defendant  in  person,  IT.  S.  Royoe  and  Z.  P.  Poland. 

Oeorge  A.  Ballard^  Farrington  <&  Posty  Wilson  <fe  Hall 
and  I^obU  dk  Smithy  for  plaintiff. 

Powers,  J.    Connsel  for  the  defendant  have  demurred  to 
the  declaration  in  this  case  upon  two  grounds ;  first,  that  the 
Vol.  rV.— 84 
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consideration  alleged  is  insafficient ;  secondly,  that  the  promise 
not  being  in  writing  comes  within,  and  is  therefore  not  cDfoice- 
able  under,  the  Statute  of  Frauds. 

It  has  been  so  often  held  that  forbearance  of  a  legal  right 
affords  a  sufficient  consideration  upon  which  to  found  a  Talid 
contract,  and  that  the  consideration  required  by  the  Statute  of 
Frauds  does  not  differ  from  that  required  hj  the  common  law, 
it  does  not  appear  to  us  to  be  necessary  to  review  the  authori- 
ties, or  discuss  the  principle.  As  to  the  second  point  urged  in 
behalf  of  the  defendant,  this  case  presents  greater  difficulties. 
Although  the  Statute  of  Frauds  was  enacted  two  ceDtnries 
ago,  and  even  then  was  little  more  than  a  re-enactment  of  the 
pre-existing  common  law,  and  though  cases  have  coutiDmlij 
arisen  under  it,  both  in  Fngland  and  America,  yet  so  con- 
fusing and  at  times  inconsistent  are  the  decisions,  that  it^ 
consideration  is  always  attended  with  difficulty  and  embarrass- 
ment. 

The  best  understanding  of  the  statute  is  derived  from  the 
language  itself,  viewed  in  the  light'  of  the  authorities  which 
seem  to  us  to  interpret  its  meaning  as  best  to  attain  its  object. 
That  clause  of  the  statute  under  which  this  case  falls,  reads; 
"  No  action  at  law  or  in  equity  shall  bo  brought  ♦  ♦  *  np- 
on  a  special  promise  of  an  executor  or  administrator  to  answer 
damages  out  of  his  own  estate." 

This  special  promise  referred  to  is,  in  short,  any  adu^l 
promise  made  by  an  executor  or  administrator,  in  distinction 
from  promises  implied  by  law,  which  are  held  not  within  the 
statute. 

The  promise  must  be  "  to  answer  damages  out  of  his  own 
estate."  This  phraseology  clearly  implies  an  obligation,  dntv, 
or  liability  on  the  part  of  the  testator*s  estate,  for  which  the  ex- 
ecutor promises  to  pay  damages  out  of  his  oum  estate.  The 
statute,  then,  was  enacted  to  prevent  executors  or  admiDistra- 
tors  from  being  fraudulently  held  for  the  debts  or  liabilities  of 
the  estates  upon  which  they  were  called  to  administer.  In 
this  view  of  the  case,  this  clause  of  the  statute  is  closely  allied^ 
if  not  identical  in  principal,  with  the  following  clause,  nauielj: 
**  No  action,  etc.,  upon  a  special  promise  to  answer  for  the 
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debt,  default  or  misdoings  of  another.''  And  so  Jndge  Royce, 
in  delivering  the  opinion  of  the  court  in  Harrington  v.  Rich 
(6  Yt.  666),  declares  these  two  classes  of  undertakings  to  be 
"very  nearly  allied,"  and  considers  them  together.  This 
seems  to  us  to  be  the  true  idea  of  this  clause  of  the  statute : — 
that  the  undertaking  contemplated  by  it/ like  that  contem- 
plated by  the  next  clause,  is  in  the  nature  of  a  guaranty  ;  and 
that  reasoning  applicable  to  the  latter  is  equally  applicable  ta 
the  former. 

We  believe  this  view  to  be  well  supported  by  the  authori- 
ties. Browne,  in  his  work  on  the  Statute  of  Frauds  (p.  150), 
says  :  ^^  In  the  fourth  section  of  the  Statute  of  Frauds,  special 
promises  of  executors  and  administrators  to  answer  damages 
out  of  their  own  estates  appear  to  be  spoken  of  as  one  class  of 
that  large  body  of  contracts  known  as  guaranties."  And  so,  on. 
page  184,  he  interprets  ^^  to  answer  damages"  as  equivalent  to* 
to  pay  debts  of  the  decedent  This  seems  to  be  the  constructioa 
given  to  the  statute  by  Chief-Justice  Sedfield,  in  his  work  on 
Wills.     (Vol.  II,  p.  290  et  aeq.) 

The  Revised  Statutes  of  New  York  (Vol.  II,  p.  113)  have 
improved  upon  the  phraseology  of  the  old  statute  as  we  have 
adopted  it,  by  adding,  or  to  pay  the  debts  of  the  testator  or  in- 
testate out  of  his  own  estate. 

If  we  are  correct  in  this  view  of  the  relation  between  these 
two  clauses,  the  solution  of  the  question  presented  by  this  case 
is  comparatively  easy. 

It  has  been  held  in  this  State  that  when  the  contract  is 
founded  upon  a  new  and  distinct  consideration  moving  between 
the  parties,  the  undertaking  is  original  and  independent,  and 
not  within  the  statute.  {TempUton  v.  Bascom^  33  Vt.  132  ; 
Cross  V.  Richardson^  SO  Vt.  641 ;  Lampson  v.  Hobart^  28  Vt. 
697.)  Whether  or  not  it  would  be  safe  to  announce  this  as  a 
general  rule  of  universal  application,  it  is  a  principle  of  law  well 
fortified  by  authority,  that  where  the  principal  or  immediate 
object  of  the  promisor  is  not  to  pay  the  debt  of  another,  but  to 
subserve  som,e  purpose  of  his  oxon^  the  promise  is  original  and 
independent,  and  not  within  the  statute.  (Brandt's  Snr.  72  ;  3 
Par.  Cont.  24;  Bob.  Fr.  232;  Emerson  v.  Slater,  22  How.  28.) 
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And  this  seems  to  be  the  real  ground  of  the  decisions  above 
cited  in  the  28th  and  30th  Yt.,  in  which  the  conrt  seems  to 
blend  the  two  rules  just  laid  down. 

Pierpoint,  J.,  in  delivering  the  opinion  of  the  court  in 
Cross  V.  Richardson  (supra\  says :  "  The  consideration  must 
be  not  only  suflScient  to  support  the  promise,  but  of  such  a  na- 
ture as  to  take  the  promise  out  of  the  statute ;  and  that  requi- 
site, we  think,  is  to  be  found  in  the  fact  that  it  operates  to  the 
advantage  of  the  promisor,  and  places  him  under  a  pecuniary 
obligation  to  the  promisee,  entirely  independent  of  the  original 
debt." 

Apply  this  rule  to  this  case.  Here  the  main  purpose  of 
this  promise  was,  not  to  answer  damages  (for  the  testator)  out 
of  his  own  estate,  but  was  entirely  to  subserve  some  purpose  of 
the  defendant.  The  consideration  did  not  affect  the  estate,  but 
^as  a  matter  purely  personal  to  the  defendant.  Here  there 
was  no  liability  or  obligation  on  the  part  of  the  estate  to  be  an- 
swered for  in  damages.  It  could  make  no  difference  to  the  ex- 
ecutor of  that  estate  whether  it  was  to  be  divided  according  to 
the  will  or  by  the  law  of  descent.  If  the  subject-matter  of 
this  contract  had  been  something  entirely  foreign  to  this  estate, 
no  one  would  maintain  that  the  defendant  was  not  bonnd  by 
It,  because  he  happened  to  be  named  executor  in  this  will. 
Sere  the  subject-matter  of  the  contract  was  connected  with  the 
•estate,  but  in  such  a  way  that  it  was  practically  immaterial  to 
the  estate  which  way  the  question  was  decided.  There  exists, 
therefore,  in  this  case,  no  sufficient,  actual,  primary  liability  to 
which  this  promise  could  be  collateral.  This  seems  to  us  to  be 
the  fairest  interpretation  of  the  law.  The  statute  was  passed 
for  the  benefit  of  executors  and  administrators;  but  it  might  be 
said  of  it,  as  has  been  said  of  the  protection  afforded  to  an  in- 
fant by  the  law  of  contracts,  that  "  it  is  a  shield  to  protect,  not 
a  sword  to  destroy."  If  this  dass  of  contracts  was  allowed  to 
be  avoided  under  it,  instead  of  being  a  prevention  of  frauds,  it 
would  become  a  powerful  instrument  of  fraud.  As  in  this 
case,  the  plaintiff  would  be  deprived  of  his  legal  right  to  con- 
test the  will  by  a  party  who  has  reaped  all  the  benefit  of  the 
transaction  and  is  shielded  from  responsibility  by  a  technical- 
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itj.  We  do  not  believe  this  was  the  result  contemplated  by  the 
statute. 

The  judgment  of  the  County  Court  overruling  the  demur- 
rer, and  adjudging  the  declaration  sufficient,  is  affirmed,  and 
case  remanded  with  leave  to  the  defendant  to  replead  on  the 
usaal  terms. 


Promises  to  paj  monej  in  consideration  of  an  heir's  engag;ement 
not  to  oontest — ^In  the  case  of  Bellows  v.  Sowles,  55  Yt.  891,  where  the 
action  was  brought  by  the  heir  against  tlie  beneficiaries  under  the  will  to 
enforce  a  promise  made  by  them  to  pay  him  money  if  he  would  con- 
tract not  to  contest  the  will,  it  was  held  that  such  a  promise,  namely,  an 
agreement  by  beneficiaries  under  a  will  with  an  heir  at  law,  who  is  disin- 
herited by  the  will,  but  threatens  to  contest  the  will  on  the  grounds  of 
fraud  and  undue  influence,  to  pay  him  money  as  a  consideration  of  his 
desisting  from  such  a  contest,  is  a  valid  contract,  and  can  be  enforced, 
provided  the  heir  had  reasonable  grounds  to  think  that  his  claim  was 
well  fonnded.  It  is  argued  in  the  opinion  that  ^*  the  compromise  of  a 
doubtful  right  is  a  sufficient  consideration  for  a  promise,  and  it  does  not 
matter  on  whose  side  the  right  ultimately  turns  out  to  be/'  And  further 
.  on  the  court  says:  '^  The  plaiutiff  was  heir  at  law  of  Hiram  Sowles.  He 
was  interested  in  whatever  disposition  he  made  of  his  property.  He 
had  the  right  to  oppose  the  establishment  of  any  will  made  by  him  when 
offered  for  probate.  Not  being  a  legatee  or  devisee  in  the  will  of  Hiram 
Sowles,  it  was  for  the  plain tifiPs  interest  to  prevent  the  establishment  of 
the  will.  The  defendant  was  named  executor  in  the  will  and  his  wife 
and  daughter  were  special  legatees,  and  his  wife  the  residuary  legatee. 
He  was,  therefore,  interested  in  the  establishment  of  the  will.  Hence, 
if  the  plaintiff  had  any  reasonable  bona  fids  ground  to  oppose  the  estab- 
lishment of  the  will,  and  forebore  to  exercise  such  right  at  the  request  and 
because  of  the  promise  of  the  defendant,  such  promise  would  be  founded 
upon  a  good  consideration.  There  was  evidence  tending  to  show  such 
forebearance  and  promise.  By  such  forebearance  the  dsfendant  gained 
what  was  of  value  to  him — ^the  establishment  of  the  will  without  delay 
or  opposition,  and  at  less  expense — and  the  plaintiff  lost  what  might  be 
of  value  to  him — the  opportunity  to  oppose  its  establishment — either  of 
which  was  a  good  consideration  for  the  promise.  It  was  not  necessary 
for  the  plaintiff  to  allege  and  prove  that  his  ground  of  opposition  to  the 
will  would  have  been  found  sufficient  to  have  defeated  its  establishment. 
It  was  enough  if  he  had  an  honest,  reasonable  ground  of  opposition, 
and  intended  to  use  it,  and  forebore  to  do  so  on  account  of  the  defend- 
ant's promise." 
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In  Templeton  y.  Bascom,  88  Yt.  132,  it  was  decided  that,  where  the 
defendant,  being  sole  heir  to  an  estate,  promised  the  plain ti&^  who 
had  a  valid  and  undisputed  claim  a^inst  the  estate,  that,  if  they  would 
take' no  steps  to  enforce  their  claim  he  would  pay  it  very  soon,  or  on  de- 
mand, the  promise  was  valid,  and  not  within  the  Statute  of  Frauds,  inas- 
much as  it  was  founded  on  forebearance,  and  not  upon  the  consideratioa 
of  a  debt  of  the  deceased. 


Swan  vs.  Hammond. 

[188  MasBachosetts,  46.] 

Revocation  by  marbiaoe. — Statutory  provisions. 

Under  a  atatnte  regulating  the  revocation  of  wills,  and  providing  that  nothing  in 
it "  shall  prevent  the  revocation  implied  by  law  from  subaeqnent  changes  in  tbe 
condition  or  drcnmstances  of  the  testator/'  the  marriage  of  a  woman  revokes 
existing  wills. 

Proobbdinos  to  probate  a  will. 

JE.  F.  Dewmg  and  O,  L.  Sleeper^  for  appellant. 

W,  B,  Oale  and  W.  iT.  Masan^  for  executrix. 

CoLBURN,  J.  It  appears  by  the  record  and  agreed  facts  in 
this  case,  that  Susan  £.  Haven,  an  unmarried  woman,  made  her 
will,  May  20,  1853 ;  that  she  was  then  possessed  of  real  and 
personal  estate,  all  of  which  by  her  will  she  devised  and  be- 
queathed to  her  sister,  who  was  named  as  executrix  ;  that  on 
October  3,  1861,  she  married  Thomas  F.  Hammond,  and  lived 
with  him  until  her  death  on  January  18,  1883.  Her  husband 
had  no  knowledge  of  the  existence  of  the  will  until  after  her 
decease.  No  child  was  bom  of  the  marriage.  The  will  was 
presented  for  probate  in  Middlesex,  by  the  executrix  therein 
named,  and  was  approved  and  allowed  on  April  3, 1883,  and 
the  husband  appealed.  The  only  question  presented  is  whether 
the  will  was  revoked  by  the  marriage. 


SWAN  ▼.  HAMMOND.  535 

It  has  beeD  well  settled  at  common  law,  at  least  since  Fcrse 
<t  Hemhling^B  Cdse^  decided  in  1589  (4  Rep.  00ft),  that  the  mar- 
riage of  a  feme  sole  revokes  her  will.  In  case  of  a  man  it  is 
equally  well  settled  that  marriage  alone  does  not  revoke  his  will, 
hut  that  marriage  and  the  birth  of  a  child  do.  (1  Jarm.  Wills, 
122  ;  Warner  v.  Beach,  4  Gray,  162.) 

The  reason  why  the  will  of  a  feme  sole  is  revoked  by  her 
marriage  is  commonly  stated  to  be,  that  marriage  takes  away 
her  testamentary  capacity,  and  destroys  the  ambulatory  nature 
of  her  will ;  and  it  is  urged  in  argument,  that,  since  the  stat- 
utes allowing  a  married  woman  to  make  a  will,  with  certain  lim- 
itations as  to  the  rights  of  the  husband,  were  passed,  the  reason 
upon  which  the  rule  was  founded,  that  the  will  of  a  feme  sole 
is  revoked  by  marriage,  no  longer  exists,  and  that  her  will,  like 
that  of  a  man,  should  be  held  to  be  revoked,  not  by  marriage 
alone,  but  by  marriage  and  the  birth  of  a  child.  This  argument 
is  not  without  force,  but  its  force  would  be  much  greater  if  we 
could  see  any  good  reason  why  in  the  case  of  a  man  both  mar- 
riage and  the  birth  of  a  child  should  be  held  necessary  for  the 
revocation  of  his  will.  The  rule  was  adopted  from  the  civil 
law,  and  is  now  firmly  established  as  part  of  the  common  law ; 
but  the  reason  upon  which  it  is  founded  is  not  obvious. 

Marriage  alone  in  the  case  of  a  man  or  woman  would  seem 
to  be  a  sufficient  change  in  condition  and  circumstances  to  cause 
an  implied  revocation  of  a  will  previously  made.  A  will  made 
before  marriage,  and  taking  effect  after  marriage,  must  take  ef- 
fect in  a  very  different  manner  from  that  in  the  mind  of  the 
testator  when  the  will  was  made.  The  rights  of  the  husband 
or  wife  must  greatly  modify  its  provisions  ;  and  it  can  hardly 
be  supposed  that  an  unmarried  person  would  make  the  same 
will  he  or  she  would  make  after  marriage.  If  we  were  under 
no  restraint,  we  might  well  hesitate  to  hold  that,  since  testa- 
mentary capacity  has  been  given  to  women,  a  will  made  by  a 
woman  when  sole  should  be  revoked  only  by  marriage  and  the 
birth  of  a  child,  as  in  case  of  a  man,  for  the  sake  of  uniformity 
only,  when  we  are  inclined  to  think  a  better  rule  would  be, 
that,  in  case  of  a  man,  his  will  should  be  revoked  by  marriage 
alone.     But  such  a  rule  can  only  be  introduced  by  the  Legisla- 
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ture.  In  England,  by  the  Stat,  of  7  Will.  I V  ife  1  Vict.  c.  26, 
§  18,  and  in  many  of  the  States  in  this  eouDtry,it  has  been  pro- 
vided by  etatate  that  the  wills  of  both  men  and  women  shall  be 
revoked  by  marriage.  (See  collection  of  statutes  in  1  Jarm. 
Wills  [5th  Am.  ed.  by  Bigelow],  122,  note.) 

Bat  we  are  of  opinion  that  the  question  now  before  us  has 
been  so  far  settled  by  statute  as  not  to  admit  of  change  by  con- 
struction. Section  8  of  the  Pnb.  Stats,  c.  127,  after  providing 
that  no  will  shall  be  revoked,  unless  by  burning,  tearing,  &c, 
or  some  other  writing  executed  in  the  manner  required  in  the 
case  of  a  will,  goes  on  as  follows :  '^  but  nothing  contained  in 
this  section  shall  prevent  the  revocation  implied  by  law  from 
subsequent  changes  in  the  condition  or  circumstances  of  the 
testator."  It  is  not  apparent  that  an  entire  revocation  by  impli- 
cation of  law  results  from  any  change  of  condition  or  circum- 
stances, except  that  of  a  subsequent  marriage.  (See  the  discus- 
sion in  Warner  v.  Beach^  vhi  supra,)  This  clause  as  to  implied 
revocations  was  first  introduced  in  the  Bev.  Stats,  c.  62,  §  9. 
The  other  provisions  as  to  revocation  were  substantially  taken 
from  the  Stat,  of  1783,  c.  24,  §  2.  The  commissioners  in  their 
note  to  this  section  say :  "  The  clause  as  to  implied  revocations 
recognizes  and  adopts  the  existing  law,  as  estabUshed  and  un- 
derstood among  us."  And  their  further  discussion  of  this  sub- 
ject shows  clearly  that  they  had  in  mind  the  rule  of  the  common 
law,  that,  in  case  of  a  man,  marriage  and  the  birth  of  a  child, 
and,  in  case  of  a  woman,  marriage  alone,  revoked  a  will  pre- 
viously made. 

We  are  of  opinion  thd,t  this  provision  as  to  implied  revoca- 
tions, from  its  language,  and  the  reasons  given  for  its  introdue- 
tion,  has  substantially  the  force  of  an  express  enactment  of  the 
rules  of  the  common  law,  which  we  are  not  at  liberty  to  change, 
even  if  the  reason  for  the  rule,  in  case  of  a  woman,  no  longer 
exists.  This  was  the  view  taken  in  Brovm  v.  Clark  (77  N.  T. 
369)  upon  a  similar  question,  under  a  statute  of  New  YorL 

We  are  therefore  of  opinion  that  the  will  of  Susan  E.  Ham- 
mond was  not  properly  admitted  to  probate. 

Decree  of  Probate  Court  reversed. 


HEIOHE  y.  UTTIQ.  5ST 

Hbighb  vs.  Littig. 

[68  Maryland.  801.] 

PaBTNESSHIP  PBOFITS. — LiFB  TENANT  AISD  BSICAIKDEBMAN. 

Tettator  died  dnring  the  oontiBoanoe  of  a  copartDenhip  agreement  which  waa  ta 
lift  for  a  term  of  yeara,  eren  if  he  died.  Hia  will  deyised  the  reridne  of  hi» 
estate  to  hia  wife  for  her  use  daring  life,  with  remainder  over.  ffM,  that  the 
life-tenant  was  entitled  to  all  teetator's  ahare  in  the  profiu  of  the  firm  during 
its  contiaaanoe. 

Acnoy  for  an  Iftccoanting, 

IT.  C.  Schley  and  Bernard  Carter^  for  appellants. 

Hevett  Steele^  for  appellee  John  S.  Robs. 

S.  TeaoJde  Wallis,  for  appellees  Littig  and  wife. 

Yellott,  J.  From  the  bill  of  complaint  and  the  proof  em- 
bodied in  the  record,  it  appears  that  Charles  H.  Ross  departed 
this  life  on  the  20th  day  of  January,  1861.  Prior  to  his  de- 
cease, and  on  the  21st  day  of  November,  1860,  his  last  will  and 
testament  was  execnted,  to  which  was  sabsequently  addtd  a. 
codicil  on  the  29th  day  of  December,  in  the  same  year.  By 
tlie  terms  of  these  testamentary  dispositions  of  his  property, 
after  making  provision  for  the  payment  of  debts  and  some 
small  legacies,  he  gave  all  the  rest  and  residue  of  his  estate  to 
his  wife  and  her  snccessors,  in  trust  for  her  sole  and  sepa-- 
rate  use  and  benefit  during  her  natural  life,  with  a  proviso  that 
if  any  one  of  his  sons  should  attain  the  age  of  twenty-one 
years,  during  the  life  of  his  mother,  he  should  be  paid  the 
Bnm  of  $5,000  out  of  the  estate ;  this  proviso  being  applica- 
ble to  each  son  who  should  reach  that  age  while  his  mother  was 
living.  And  an  annual  payment  of  three  hundred  dollars  was 
directed  to  be  made  to  each  daughter,  who  should  marry  dur- 
ing the  life  of  her  mother. 
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After  the  death  of  his  wife  the  testator  gave  one-sixth  of 
the  trust  estate  thus  created,  to  each  one  of  his  six  children, 
the  sons  each  to  have  $6,000  at  the  age  of  twenty-one  years, 
«nd  the  remainder  of  the  sixth  at  the  age  of  thirty  years.  It 
was  provided  that  the  daughters  should  receive  the  income 
from  their  respective  portions  of  the  estate,  thus  divided,  dur- 
ing their  lives,  after  which  the  principal  was  to  go  to  their 
children  ;  and  in  the  event  of  there  being  no  children,  then  to 
their  surviving  brothers  and  sisters.  If  any  of  the  sons  died 
before  receiving  the  whole  of  the  share  or  shares  thus  as- 
signed the  remainder  was  to  go  to  the  surviving  brothers  and 
sisters. 

The  eldest  son  of  the  testator  died  intestate,  unmarried  and 
without  issue,  in  the  year  1880.  He  had  not,  at  the  time  of 
his  death,  attained  the  age  of  thirty  years.  The  third  son  died 
soon  after  the  testator,  being  then  an  infant,  unmarried,  with- 
out issue  and  intestate.  The  four  children  of  the  testator  now 
living  are  Mrs.  Heighe,  Mrs.  Littig,  a  daughter  Fannie,  at  this 
time  an  inmate  of  an  insane  asylum,  and  John  R.  Ross,  a  resi- 
dent of  Baltimore  county. 

Clara  A.  Ross,  the  widow  and  executrix  of  said  testator, 
died  in  May,  1881.  She  left  a  will  by  which  she  bequeathed 
all  she  possessed,  with  the  exception  of  some  small  legacies? 
to  her  son  John  and  her  two  married  daughters;  and  by 
the  terms  of  said  will  constituted  her  said  son  John  her  ex- 
ecutor. 

The  complainants  are  manifestly  entitled  to  the  relief 
asked  for  in  their  bill  of  complaint.  It  is  necessary  that  a 
trustee  should  be  appointed  to  take  charge  of  the  estate  and 
to  completely  execute  the  trust  created  by  the  will  of  said 
Charles  R.  Ross.  They  have  also  a  right  to  ask  that  the  de- 
fendants account  with  them  ;  that  the  inventory  be  corrected; 
and  that  the  exact  amonnt  of  the  corpm  of  the  estate  be,  as  far 
as  possible,  ascertained  and  establislied. 

Tiie  only  remaining  question  to  be  determined  by  this 
court  is  in  relation  to  what  should  constitute  the  oarjms  of  the 
estate.    This  question  was  ably  argued  by  learned  counsel  on 
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I>otli  sides,  but  does  not  seem  to  present  any  very  great  diffi- 
culty. 

Mr.  Ross,  the  testator,  bequeathed  his  property  to  be  held 
by  his  wife,  in  trust  for  her  own  use  and  benefit,  during 
the  term  of  her  natural  life.  She  was,  therefore,  entitled  to 
the  income  of  the  estate ;  for,  if  it  were  otherwise,  the  be- 
quest would  have  been  nugatory  and  unproductive  of  bene- 
fits. As  she  had  a  life-estate,  she  was  entitled  to  the  whole 
income  in  the  absence  of  any  restrictions  in  the  will.  She 
could  not,  however,  appropriate  any  portion  of  the  capital 
to  her  own  use.  Just  before  his  death,  Soss  had  entered 
into  a  copartnership  which  was  to  continue  for  three  years, 
and  even  in  the  event  of  his  death,  to  be  carried  on  until 
the  end  of  that  period.  It  is  conceded  that  he  had  invested 
alx^ut  $41,000  in  this  enterprise.  This  capital  was  the  only 
portion  of  his  property  which  was  productive,  and  very  large 
profits  seem  to  have  been  derived  from  the  transactions  of 
this  partnership.  It  is  contended  by  the  appellees  that  these 
profits  should  be  merged  in  the  corptLS  of  the  estate,  while 
the  opposite  party  hold  that  they  belonged  to  the  life-tenant. 
There  would  have  been  but  little  difficulty  in  coming  to  a 
satisfactory  conclusion  in  relation  to  the  question  thus  in- 
volved in  controversy,  if  Ross,  instead  of  investing  his  capi- 
tal of  $41,000  in  a  profitable  mercantile  enterprise,  had  pur- 
chased a  productive  farm  in  the  county  of  his'  residence,  and, 
by  his  will,  left  it  to  his  wife  for  life,  and  then  in  equal  parts 
to  his  children.  In  that  case,  no  one  would  undertake  to 
dispute  that  the  life-tenant  was  entitled  to  all  the  income 
derivable  from  this  investment.  She  conld  not  diminish  the 
value  of  the  investment  by  committing  waste,  neither  could 
she  be  required  to  increase  the  value  by  taking  a  portion  of 
the  income  and  investing  it  for  the  benefit  of  her  successors. 
In  determining  the  respective  rights  of  parties  it  is  difficult  to 
perceive  a  substantial  distinction  between  this  supposed  invest- 
ment in  land,  and  that  in  a  commercial  copartnership.  The 
profits  of  capital  constitute  income  which  inures  to  the  life- 
tenant.     Sound  reason  leads  to  this  conclusion,  and  in  support 
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of  80  plain  a  proposition,  the  citation  of  nnmerons  adjudicated 
cases  wonld  seem  to  be  unnecessary. 

The  dividends  of  the  copartnership  were  distributed  among 
the  members  of  the  firm  in  conformity  with  the  terms  agreed 
upon  at  the  time  of  its  formation.  The  larger  portion  of 
these  dividends  inured  to  the  representatives  of  Charles  R. 
Boss.  But  dividends  do  not  constitute  a  part  of  the  corpus  of 
an  estate  any  more  than  interest  on  money  constitutes  a  por- 
tion of  the  principal  invested.  It  has  been  held  tliat  the 
words  dividend  and  income  used  in  a  will  beqoeathing  stock 
mean  the  same  thing.  {Reed  v.  Head  and  otkersy  88  Mass. 
177.) 

Where  a  tmst  has  been  thus  created  for  the  benefit  of  some 
one  for  life  the  principle  seems  to  be  established  beyond  con- 
troversy that  the  ordinary  profits  and  natural  increase  go  to  the 
life-tenant.  (Sutton  v.  Crane^  10  Gill  &  J.  458;  Harvard 
College  v.  Amoryy  26  Mass.  446  ;  2  Perry  on  Trusts,  §§  544, 
545.) 

The  rule,  so  strenuously  contended  for  on  the  part  of  the 
appellees,  is  only  applicable  in  case  of  an  extraordinary  bonus 
or  addition  to  the  usual  income  of  stock  or  other  property 
settled  in  trust  for  the  benefit  of  one  for  life.  It  has  no  appli- 
cation to  the  ordinary  revenue  or  income  derived  from  any 
investment,  no  matter  how  large  such  revenue  or  income  may 
have  become  by  successful  management.  {Reed  v.  Head  and 
others,  88  Mass.  176;  Clayton  v.  Oreeham,  10  Ves.  283; 
Paris  V.  Paris^  lb.  185;  Brander  v.  Brander,  4  Ves. 
800.) 

There  is,  therefore,  apparent  error  in  that  portion  of  the 
decree  of  the  court  below,  which  determines  that  any  part  of 
the  dividends  or  income  derived  from  tho  partnership,  or  any 
other  investment  of  capital,  should  be  added  to  the  corpus  of 
the  estate. 

While  the  widow  was  entitled  to  no  portion  of  the  capital 
sum  invested,  she  was  entitled  to  the  income  as  already  defined 
and  designated.  In  all  other  respects  the  said  decree  of  the 
Circuit  Court  seems  to  be  correct  and  i)roper. 

It  must,  therefore,  be  affirmed  in  part  and  reversed  in  part, 
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and  the  canee  remanded,  so  that  proceedings  may  be  had  in 
conformity  with  the  principles  enunciated  in  this  opinion;  the 
costs  to  be  paid  out  of  the  tmst  fund. 

Decree  affirmed  in  part,  and  reversed  in  part,  and  cause  re- 
manded. 


See  Richardflon  y.  RichardsoD,  ante,  page  852,  and  cases  in  note  at 
page  356. 


Sowers  vs.  Gyrbnius. 

[89  Ohio  State,  29.] 

CHABriABLE    USE. — iNDEFOnTENESS. 

A  residuary  bequest  "  for  the  preacbiiig  of  the  gospel  of  the  blessed  Son  of  God, 
as  taught  by  the  people  known  now  as  Disciples  of  Christ  The  preaching  to 
be  well  and  faithfolly  done  **  in  specified  cities,  creates  a  valid  tmst  enforceable 
in  eqmty. 

PETmoN  for  construction  of  will. 
The  material  provision  of  the  will  is  as  follows : 
"  Item  8.  At  the  decease  of  my  wife  Esther,  I  give  and  be- 
queath all  my  estate,  real  and  personal,  for  the  preaching  of 
the  gospel  of  the  blessed  Son  of  God,  as  taught  by  the  people 
known  now  as  Disciples  of  Christ.  The  preaching  to  be  well 
and  faithfully  done  in  Lorain  county,  in  Birmingham;  and  at 
Berlin,  in  Erie  county,  Ohio,  and  I  nominate  and  appoint  John 
Cy  renins,  Silas  Wood  and  Samuel  Stead  man,  executors  of  this 
item  of  my  last  will  and  testament  and  I  request  them  to  do 
the  business  without  remuneration." 

N.  Z.  Johnson^  for  plaintiff  in  error. 

PenneweU  dc  Lanison  and  Oeo,  P.  Metcalfe  for  defendants 
in  error. 
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TJpsojR,  J.  The  decisions  in  the  courts  of  this  country  and 
of  £ngland,  in  cases  involving  the  power  of  courts  of  equity 
to  enforce  charitable  trusts,  and  the  validity  of  such  trasts, 
are  numerous  and  somewhat  conflicting.  But  they  have  been 
fully  considered  in  several  cases  heretofore  decided  by  this 
court,  and  need  not  now  be  reviewed.  It  is  only  necessary  to 
state  the  conclusions  at  which  we  have  arrived. 

Gifts  for  charitable  purposes  have  always  been  favored, 
and  trusts  created  for  such  purposes  are  carried  into  effect 
by  courts  of  equity  upon  general  principles  of  equity  jurisdic- 
tion. 

In  the  case  of  Drmey^a  Executor  v.  Wooden  and  others 
(1  O.  8.  160)  it  was  decided  that  the  courts  of  chancery  in  this 
State,  independently  of  the  statute  of  charitable  uses  (43 
Elizabeth),  have  jurisdiction  to  enforce  such  trusts,  and  the 
existence  of  that  jurisdiction  has  not  since  then  been  ques- 
tioned. 

Among  the  charitable  trusts  which  have  been  most  liber- 
ally construed  and  most  uniformly  sustained,  have  been  those 
created  for  the  promotion  of  religion  and  education.  It  is 
clear  from  the  language  used  by  the  testator  in  the  third  item 
of  his  will,  that  he  intended  his  property  to  be  used,  after 
the  death  of  his  wife,  for  the  promotion  of  religion  by  the 
preaching  of  the  gospel  of  Christ,  as  taught  by  the  denomina- 
tion known  as  the  Disciples  of  Christ.  The  object  thus  stated 
is  claimed  to  be  vague,  indefinite,  and  uncertain,  but  the  au- 
thorities decisively  show  that  this  claim  cannot  be  sustained. 
We  need  only  refer  to  the  decisions  of  this  court  in  the  cases 
of  Urmey*8  Executors  v.  Wooden  {supra)  and  Miller  v.  Teach- 
out  (24  Ohio  St.  525).  In  the  former  case  the  residue  of  the 
estate  was  devised  to  ^^  the  poor  and  needy,  fatherless,  <&c.,  of 
Jefferson  and  Madison  townships,"  of  Montgomery  county.  In 
the  latter  case,  the  residue  of  the  estate,  after  the  death  of  the 
testator's  wife,  was  to  be  appropriated  and  used  "  for  the  ad- 
vancement and  benefit  of  the  Christian  religion."  In  neither  | 
of  those  cases  was  the  object  of  the  trust  defined  with  greater 
certainty  than  in  this.  I 

It  is  no  objection  to  the  validity  of  the  trust  that  the  indi- 
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yidaals  to  be  benefited  bv  it  are  not  designated  in  the  will,  for 
this  indefinitene88  is  a  neoessary  characteristic  of  charitable 
trusts.  It  is  onlj  required  that  discretionary  power  to  use  the 
property  for  the  purposes  intended  by  the  testator  should  be 
given  to  trustees  appointed  by  him,  or  by  the  court.  In  this 
instance  that  power  has  been  plainly  given  by  the  testator  ta 
the  persons  named  as  executors  in  the  third  item  of  the'wilL 
Although  the  language  of  the  will  might  have  been  more  defi- 
nite, the  intention  is  clear  and  the  trust  valid. 

It  is  next  insisted  that  the  estate  was  not  devised,  or  in- 
tended to  be  devised,  to  the  trustees.  It  is  true  that  the  estate 
is  not  devised  in  express  terms,  but  the  weight  of  authority  ifr 
in  favor  of  the  proposition  that  courts  will  by  construction  im- 
ply an  estate  in  trustees,  although  none  is  given  them  in  words^ 
in  cases  where  they  are  required  to  do  something  wliich  can 
not  be  done  without  a  legal  estate,  and  that  the  estate  thus  im- 
plied will  be  an  estate  sufficient  for  the  purposes  of  the  trust. 
In  this  case  the  purposes  of  the  trust  obviously  require  an  es- 
tate in  fee,  and  that  estate  would,  under  that  rule,  be  implied, 
by  construction,  in  the  trustees.  It  is  unnecessary,  however, 
to  decide  whether  an  estate  in  fee  was  taken  by  the  trustees,  or 
not,  for  even  if  the  legal  estate  descended  to  the  plaintiff  in 
error,  it  descended  subject  to  the  trust,  which  could  still  be 
enforced  against  it.  This  was  decided  in  the  case  of  Trustees 
of  Mclntyre  Poor  School  v.  ZanesviUe  Canal  and  Manu- 
facturing Co.  (9  Ohio,  208),  and  also  in  the  case  of  Williams 
V.  First  Presbyterian  Society  of  Cincinnati  (1  Ohio  St^ 
478). 

It  is  next  insisted  that  the  appointment  of  Parmley  and 
Robinson,  as  trustees,  was  invalid.  If  this  were  true,  the 
plaintiff  in  error  would  not  be  prejudiced  thereby,  for  the  trust 
might  still  be  executed  by  Cyrenius,  the  surviving  trustee ;  but 
we  are  of  opinion  that  under  the  provisions  of  the  act  relating 
to  wills  (S.  &  C.  1630,  §§  66,  67)  the  Probate  Court  was  au- 
thorized,  in  a  proper  case,  to  appoint  suitable  persons  to  aid  in 
executing  the  trust  according  to  the  will,  although  there  might 
be  a  surviving  trustee  capable  of  executing  it,  and  that  this 
power  was  properly  exercised  in  this  case.     There  is  nothing 
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in  the  language  of  the  will  to  indicate  that  the  power  given  to 
the  first  trufltees  is  bl  personal  trust  and  confidence,  that  cannot 
be  exercised  by  others,  and  there  is  nothing  in  the  nature  of 
the  trust  to  prevent  its  execution,  in  accordance  with  the  in- 
tention of  the  testator,  as  well  by  trustees  appointed  by  the 
court  as  by  those  named  in  the  will. 
Judgment  affirmed. 


Younger  vs.  Duffie. 

[94  New  York,  586.] 

Signing  at  "  end  of  "  will. 


A  aigning  by  testator  at  the  end  of  the  attestatioa  cUrase  U  a  tabeoribiiig  "  at  the 
end  **  of  the  wUl  as  required  by  statute. 

AcnioN  to  establish  a  will. 

John,  iT.  Zeioisy  for  appellant. 

Emmet  R.  Olcottj  for  respondent. 

Eabl,  J.  This  action  was  brought  under  section  1861  of 
the  Code  of  Civil  Procedure  to  procure  a  judgment  establish- 
ing an  instrument  as  the  last  will  and  testament  of  Alfred  N. 
Duffie.  The  complaint,  among  other  things,  alleges  that  Duf- 
fie, late  United  States  consul  at  Andalusia,  in  the  kingdom  of 
Spain,  temporarily  residing  at  Cadiz  in  that  kingdom,  but  an 
inhabitant  of  and  domiciled  in  the  county  of  Richmond  aod 
State  of  New  York,  died  on  the  8th  day  of  November,  1880, 
at  the  city  of  Cadiz,  and  that  he  was  at  the  time  of  his  death 
possessed  of  personal  property  within  the  State  of  New  York ; 
that  the  plaintifE  is  a  legatee  under  his  will ;  that  prior  to  his 
death,  and  on  or  about  the  28th  day  of  January,  1880,  Duffie, 
at  the  city  of  Cadiz,  duly  signed,  published,  declared  and  exe- 
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«ated  before  a  notary,  and  in  the  presence  of,  and  with  three 
witnesses,  his  last  will  and  testament ;  and  that,  on  the  Ist  day 
of  May,  1881,  before  the  same  notary  and  the  same  three  wit- 
nesses, he  also  signed,  published,  declared  and  executed  a  codi- 
cil thereto,  a  copy  of  which  will,  together  with  the  codicil,  is 
annexed  to  the  complaint  and  made  a  part  thereof,  the  original 
will  and  codicil  being  in  the  Spanish  language  and  in  the  king- 
dom of  Spain ;  that  they  were  duly  executed  in  conformity 
with  the  laws  of  Spain,  and  remain  on  file  among  the  archives 
of  the  notary's  oflSce  at  the  city  of  Cadiz,  from  which  the  same 
cannot,  by  reason  of  the  laws  of  Spain,  be  taken  for  the  pur- 
pose of  being  admitted  to  probate  under  the  laws  of  the  State 
of  New  York,  or  for  any  other  purpose  whatsoever.  The  dis- 
posing part  of  the  will  is  divided  into  seven  paragraphs,  and 
between  the  end  of  the  last  paragraph  and  the  signature  of  the 
testator  is  the  following  language :  "  In  testimony  whereof  I 
80  execute  the  same  at  the  city  of  Cadiz,  on  the  28th  day  of 
January,  1880.  And  the  testator  whom  I,  Ricardo  de  Pro  y 
Fajardo,  a  notary  of  this  district,  and  of  the  illustrious  College 
of  Seville,  do  certify  that  I  know,  thus  said  executed  and 
signed,  with  the  witnesses  present,  who  were  Salvador  de  As- 
pres,  Salvador  Ramirez  and  Manuel  Ceueles,  all  of  this  vicinity, 
I  having  read  to  all  of  them  this  will,  after  first  notifying  them 
of  the  right  which  they  have  by  law  to  verify  the  same  them- 
selves, which  right  they  renounced,  he  not  exhibiting  his  per- 
sonal certificate  by  reason  of  the  office  held  by  him,  all  of  which 
I  certify."  Then  follows  the  signature  of  the  testator,  the 
three  subscribing  witnesses  and  the  notary.  The  codicil  was 
executed  in  substantially  the  same  way.  The  defendant,  Mary 
Ann  Pelton  Duffie,  the  appellant,  demurred  to  the  complaint 
on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  overruled  at  Special 
Term,  and  the  judgment  of  the  Special  Term  was  affirmed  at 
the  General  Term,  and  then  she  appealed  to  this  court. 

Section  1861  of  the  Code  provides  as  follows  :    "An  action 

to  procure  a  judgment  establishing  a  will  may  be  maintained  by 

any  person  interested  in  the  establishment  thereof,  in  either  of 

the  following  cases."    The  first  case  is  as  follows :    '*  Where  a 

Vol.  IV.— 35 
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will  of  real  or  personal  property,  or  both,  has  been  executed  in 
snch  a  manner,  and  under  such  circumstances,  that  it  might, 
under  the  laws  of  the  State,  be  admitted  to  probate  in  a  Surro- 
gate's Court,  but  the  original  will  is  in  another  State  or  coun- 
try, under  such  circumstances  that  it  cannot  be  obtained  for  that 
purpose,  or  has  been  lost  or  destroyed  by  accident  or  design 
before  it  was  duly  proved  and  recorded  within  the  State." 
It  is  conceded  that  this  case  comes  within  this  provision,  pro- 
vided this  will  was  executed  according  to  the  formalities  pre- 
scribed by  the  laws  of  this  State.  But  the  objection  is  made 
that  the  will  was  not  "  subscribed  by  the  testator  at  the  eud 
thereof." 

The  purpose  of  the  law  which  requires  the  subscription  to 
be  at  the  end  of  the  will  is  to  prevent  fraudulent  additions 
to  a  will  before  or  after  its  execution,  and  the  statute  should 
be  so  construed  as  to  accomplish  this  purpose.  What  shall 
form  part  of  the  instrument  which  the  testator  intends  as 
his  will  must  be  determined  by  him.  It  is  true,  as  claimed 
by  the  learned  counsel  for  the  respondent,  that  a  proper 
definition  of  a  will  is  an  instrument  by  which  a  person 
makes  a  disposition  of  his  property,  to  take  effect  after  his 
decease.  But  every  word  contained  in  the  instrument  may  not 
relate  to  or  bear  upon  the  disposition  of  property.  It  is  not 
uncommon  for  the  testator  to  recite  in  the  \^ill  his  religious 
faith  and  hopes  and  the  moral  or  prudential  maxims  which 
have  guided  his  life,  and  to  give  directions  concerning  his 
body,  and  to  make  many  declarations  which  have  no  bearing 
whatever  upon  the  disposition  of  his  property  ;  and  yet  they 
are  all  part  of  the  instrument  which  he  intends  as  his  will. 
Such  matters  and  declarations  are  usually  inserted  at  the 
commencement  of  the  will,  but  they  may  as  well  be  placed 
after  the  disposing  parts  of  the  will ;  and  yet  if  the  signature 
in  such  case  is  placed  below  them,  it  is  at  the  end  of  the  will, 
within  the  meaning  of  the  statute.  So,  too,  ordinarily  what  is 
called  the  attestation  clause,  when  it  follows  the  signature,  is 
no  part  of  the  will.  {Jackson  v.  Jackson^  39  N.  Y.  153.)  It 
is  not  essential  to  the  validity  of  a  will,  and  as  it  follows  the 
signature,  it  cannot  be  taken  as  a  part  thereof.    But  if  the 
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testator  chooses  to  insert  the  attestation  clause  before  his  signa- 
ture, thus  making  it  a  part  of  the  instrument,  then,  like  any 
other  matter  contained  in  the  will  which  does  not  relate  to  the 
disposition  of  property,  it  becomes  a  part  of  the  instrument 
called  a  will.  If  the  testator,  beneath  the  dis!)os]ng  part  of  the 
will,  and  before  his  signature,  should  insert  the  Apostles'  creed, 
or  the  Lord's  prayer,  it  would  be  part  of  the  instrument  called 
a  will,  and  although  it  would  intervene  between  the  signature 
and  the  disposing  part  of  the  will,  it  could  not  be  contended 
that  the  will  was  not  subscribed  at  its  end.  So  it  is  common  in 
the  execution  of  wills  to  insert  just  before  the  signature,  a 
testimonium  clause  as  here,  '^in  testimony  whereof  I  so  execute 
the  same,  at  the  city  of  Cadiz,  on  the  28th  day  of  January, 
1880."  That  is  strictly  no  part  of  the  will ;  it  is  not  essential 
to  its  validity,  the  date  being  of  no  importance,  and  yet  it 
never  has  been  doubted  that  the  signature  beneath  such  a  clause 
would  be  at  the  end  of  the  will ;  and  so  it  would  be  if  the 
recital  were  much  longer  and  fuller.  Here  the  testator  chose 
to  have  inserted  before  his  signature Jbhe  language  of  the  no- 
tary, reciting  the  mode  of  execution,  and  the  names  of  the 
witnesses,  and  the  fact  that  the  will  was  read  to  all  of  them. 
He  thus  chose  to  make  that  a  part  of  the  instrument,  and  his 
subscription  beneath  it  was  a  subscription  at  the  end  of  the 
wiU. 

The  case  is  not  within  the  mischief  intended  to  be  guarded 
against  by  the  statute.  There  is  certainly  no  authority  in  this 
State  holding  that  such  a  subscription  is  not  at  the  end  of  the 
will.  In  McGuire  v.  Kerr  (2  Bradf.  244),  and  in  In  re  WiU 
of  CPNeil  (91  N.  Y.  516),  portions  of  the  will  succeeded  the 
signature  of  the  testator,  and  hence  in  each  of  those  cases  it 
was  held  that  the  will  was  not  subscribed  at  the  end  thereof. 
In  The  Matter  of  Oilman  (38  Barb.  36 i)  it  was  held  that  an 
instrument  was  signed  at  the  end  thereof,  "  where  nothing  in- 
tervenes between  the  instrument  and  the  subscription."  Here 
nothing  intervenes  between  the  instrument  and  the  name  of 
the  testator. 

We  must,  therefore,  hold  that  this  will  was  subscribed  at  the 
end  thereof,  and  that  it  was  provable  in  the  Surrogate's  Court 
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of  Richmond  conntj,  but  for  the  fact  that  it  conld  not  be  pro- 
cured for  that  purpose,  and  hence  this  is  a  case  within  section 
1861,  wherein  an  action  to  establish  the  will  is  authorized. 

it  is  not  important  to  determine,  and  we  do  not  determine 
whether  or  not  this  action  could  be  maintained  under  the  sec- 
ond subdivision  of  section  1861;  and  the  conclusion  we  have 
reached  also  renders  it  unimportant  to  determine  the  question 
raised  by  the  motion  to  dismiss  the  appeal. 

The  judgment  should  be  afiSrmed,  with  costs,  but  with  leave 
to  the  defendant,  Mrs.  Duffie,  upon  payment  of  costs,  to  answer 
the  complaint  within  twenty  days. 

All  concur. 

Judgment  accordingly. 


See  Will  of  Hewitt,  3  Am.  Prob.  R.  58;  Flood  v.  Pnigoff,  Ibid,  i 
Will  of  O'Neil,  Ibid.  185,  and  cases  in  note  on  page  142. 


WiSTAB  VS.  Scott. 

[105  Pennsylyania  State,  200.] 

Devise   to    "  mai^e  issue." 


Under  a  devise  to  "  the  male  issue  then  living  of  testator's  son  R.,"  aU  the  nuk 
lineal  descendants  of  that  son  then  living  should  take,  whether  of  the  Btme 
generation  or  not,  and  irrespective  of  their  ancestors  being  male  or  female. 

Action  of  ejectment. 

John  Q.  Johnson  and  Swmuel  T.  JaqueU^  iiyr  plaintiffs  in 


error. 


Joseph  B.  Totonsend  and  J.  Sergeant  Price^  for  defendants 


in  error 
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Sterrett,  J.  The  single  question  presented  by  this  record 
has  been  so  fully  and  satisfactorily  discussed  by  the  learned 
president  of  the  Common  Pleas  that  little,  if  anything,  can 
be  profitably  added  to  what  he  has  said  in  the  clear  and  ex- 
haustive opinion  upon  which  the  judgment  of  that  court  is 


After  devising  the  "  Prospect  Hill "  lot  to  his  daughters 
Catharine  and  Sarah  "for  and  during  all  the  term  of  their 
natural  lives,  and  the  life  of  the  survivor  of  them,"  the  testa- 
tor disposed  of  the  estate  in  remainder  in  the  following  words : 
"And  from  and  immediately  after  the  decease  of  the  survivor 
of  them,  I  give  the  same  unto  the  male  issue,  then  living,  of 
my  said  son  Richard,  their  or  his  heirs  and  assigns  in  fee ;  but 
if  no  such  issue  shall  then  be  living,  in  such  case  I  give  the 
same  unto  all  the  children  of  my  said  daughters  Catharine  and 
Sarah  and  my  son  Richard,  their  heirs  and  assigns,  in  equal 
parts,  according  to  the  number  of  them." 

The  remainder  thus  devised  was  clearly  contingent,  because 
it  was  to  a  class  not  in  existence,  either  at  the  date  of  the  will, 
or  when  it  became  operative  in  1821  by  the  death  of  the  testa- 
tor. Moreover,  testator^s  son  Richard,  to  whose  male  issue  the 
estate  in  remainder  was  given,  was  not  married  until  June, 
1824,  and  the  survivor  of  the  life-tenants  lived  until  Septem- 
ber 21,  1886. 

The  word  "  issue  "  in  a  will,  prima  fdcie^  means  the  same 
as  heirs  of  the  body,  lineal  descendants  indefinitely,  and  is  to 
be  construed  as  a  word  of  limitation ;  but  the  prima  facie  con- 
struction gives  way  if  there  is  anything  on  the  face  of  the  will 
to  show  that  the  word  was  intended  to  have  a  less  extended 
meaning,  and  to  be  applied  to  children  only,  or,  as  in  this  case, 
to  Uneal  descendants  of  a  particular  class  in  being  at  a  specified 
time.  {Slater  v.  Dangerfield^  15  M.  &  W.  :^63.)  The  phrase, 
"  male  issue  of  my  son  Richard  then  living,"  is  a  descriptio 
persanar^im,  designating  the  class  of  persons  to  whom  the  re- 
mainder in  fee  was  given  upon  the  termination  of  the  par- 
ticular life-estate ;  and  the  question  is,  who  composed  that 
class  when  the  survivor  of  testator's  two  daughters  died,  Sep- 
tember 21, 1866 ;  in  other  words,  who,  according  to  the  true 
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interpretation   of  the  will,  were  the  male  issue 
son  Eichard  living  at  that  timet    The  case  stated 
there  were,  in  all,  only  six  male  lineal  descendants 
then  in  being,  viz.,  his  two  sons,  Bichard  and 
plaintiffs  in  error,  and  his  four  grandsons,  John  M., 
and  Alexander  H.  Scott,  the  defendants  in  error,  ani 
his  daughter  Fanny,  and  Eichard  W.  Hopkinson,  a 
daughter  Sarah. 

The  contention  of  defendants  in  error  is  that  tbd 
'^male  issne,"  as  employed   by  the  testator,  ineladel 
male  lineal  descendants  above   named,  grandsons   as 
sons,  notwithstanding  the  fact  that  four  of  them  wen 
not  of  sons,  but  of  daughters  of  testator's  son   Rieba 
this  position  is  correct,  it  follows  that  the  judgment  inl 
favor  for  the  three  undivided  sixth  parts  of  the   land 
troversy  is  right.     On  the  other  hand,  the  plaintiffs  in  I 
contend  that  the  words  mean  children,  male  childrecJ 
not  male  descendants  generally  of  Eichard,  or  that  thev  !i 
male  issae  of  Eichard,  tracing  their  descent  through  d 
only. 

As  has  been  clearly  shown,  in  the  opinion  referred  to. 
word  issue,  in  legal  parlance,  means  lineal  descendants,  i 
spective  of  their  being  of  the  same  generation.  In  our  sevi 
Acts  of  Assembly  regulating  the  descent  and  distribution 
real  and  personal  estate  of  intestates,  the  words  "  issue  *'  ; 
"  lawful  issue  "  have  always  been  employed  as  synonym 
with  lineal  descendants,  including  not  only  the  first,  but  m 
remote  generations  as  well.  So,  also,  in  a  class  of  cases, 
which  Eichelberger  v.  Barnitz  (9  Watts,  449)  belongs,  wh 
devises,  in  terms  broad  enough  to  pass  a  fee-simple, 
reduced  to  a  fee-tail  by  a  subsequent  provision  limiting 
estate  to  another  in  the  event  of  the  first  taker  dying  '^  wi 
out  issue,"  or  '*  without  leaving  issue,"  etc.,  the  word  issne, 
a  general  rule,  is  never  held  to  mean  children,  but  lineal  \ 
Bcendants  generally ;  and  being  thus  a  limitation  over  upou 
indefinite  failure  of  issue  or  lineal  descendants,  such  devii 
have  always  been  construed  to  create  an  estate-tail.  When, 
in  the  present  case,  the  word  is  manifestly  used  as  descripti 
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of  the  deviBces,  and  is  also  restricted  to  such  issiie  as  shall  be 
lining  at  a  specified  time,  it  is  always  construed  as  a  word  of 
purchase,  embracing  all  lineal  descendants  of  the  person 
named,  in  being  at  the  time  so  specified,  unless  it  clearly  ap- 
pears from  the  context  that  the  testator  intended  otherwise. 
This  principle  of  construction  appears  to  be  fully  sustained  by 
the  authorities,  among  which  are  the  following:  Haydon 
V.  WUshere,  3  T.  E.  372 ;  HocM&y  v.  Mawbey,  1  Ves.  Jr.  150 ; 
Freeman  v.  Pa^sleyy  3  Ves.  421 ;  Leigh  v.  Norhury^  13  Ves. 
340;  Wythe  y.  Thurleton,  Ambler,  555;  Davenport  v.  Han- 
bury,  3  Ves.  257 ;  Hawkins  on  Wills,  187,  188;  Cook  v.  Cook^ 
2Vem.  545;  Bradshaw  v.  Melling,  19  Beav.  417;  Ro8b 
Y.Iio8s,  20  Id.  645;  Miller's  Appeal,  2  P.  F.  Smith,  113; 
Coyle^s  Appeal,  2  Norris,  242.  In  Zeigh  v.  Norbury  {supra) 
the  court  said  :  ''It  is  clearly  settled  that  the  word  'issue,'  un- 
oonfined  by  any  indication  of  contrary  intention,  includes  aU 
descendants.  Intention  is  required  for  the  purpose  of  limiting 
the  sense  of  that  word  and  restraining  it  to  children." 

Several  classes  of  cases,  in  which  it  has  been  decided  that 
such  intention  was  sufficiently  indicated,  are  exceptions  to  the 
general  rule,  depending  on  the  peculiar  features  of  each  case. 
One  of  them  is  where  a  precedent  estate  or  interest  was  given 
to  the  parent  of  the  children  who  were  held  to  be  intended  by 
the  word  issue.  In  such  cases  the  devise  to  his  issue  has  been 
likened  to  a  legal  succession  in  right  of  the  parent.  Bradshaw 
V.  MeUing  {supra)  and  Bobinson  v.  Sykes  (23  Beav.  40)  are 
illustrations  of  this  class.  In  the  latter  case  the  Master  of  the 
Kolls  said:  " I  am  of  opinion  that  though  the  word  '  issue '  is 
nomen  generalissimum,  and  includes  all  the  remotest  descend- 
ants, that  nevertheless,  where  issue  are  pointed  out  as  persons 
to  take  with  reference  to  the  share  of  the  parent,  a  gift,  which 
«o  far  as  regards  the  parent  'fails,  they  take  on  the  principle 
which  may  be  called  a  j'uo^'-representative  principle ;  that  is, 
the  children  of  each  parent,  whose  share  fails,  take  that  parent's 
share,  but  not  admitting  the  grandchildren  to  take  in  competi- 
tion with  children."  Whenever  it  is  apparent,  from  a  consid- 
eration of  the  whole  will,  that  the  testator  intended  to  restrict 
the  gift  to  children,  it  will  be  so  construed.    In  the  case  before 
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118  there  is  not  the  slightest  indication  of  such  intention.  Tes- 
tator's son  Eichard,  whose  name  is  used  merely  as  descriptive' 
of  those  to  whom  the  estate  in  remainder  was  given,  had  no 
interest  under  his  father's  will,  or  otherwise,  in  the  land  in 
controvei-sy.  The  devisees  did  not  take  through  or  under 
him  ;  but,  as  a  defined  class,  they  took  as  purchasers  by  direct 
gift  from  the  testator.  There  is  nothing  in  the  phraseology  of 
the  will  to  indicate  an  intention  to  restrict  the  words  "  male 
issue"  to  the  sons  of  Richard,  or  to  his  male  issue,  tracing 
their  descent  through  males  only.  If  the  word  "  male  "  had 
been  omitted,  it  would  scarcely  be  claimed  that  all  the  lineal 
descendants  of  Kichard,  both  male  and  female,  in  being  at  the 
time  designated,  would  not  have  been  included  in  the  descrip- 
tion. The  only  effect  of  that  word  is  to  exclude  female  lineal 
descendants. 

For  these  and  other  reasons,  more  fully  elaborated  in  the 
opinion  of  the  court  below,  we  think  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 


Security  CoMPAiirr  vs.  Bbtant. 

[62  Connecticut,  311.] 

Abatement  of  bbqctest  m  lieu  of  doweb. 

A  beqnest  in  lien  of  dower  accepted  by  election  has  priority  over  all  other  lega- 
cies and  will  not  abate  with  them. 

AcnoN  to  construe  a  will. 

H.  C.  JSobinson  and  C,  K  OrosSy  for  appellant. 

t/.  Ji.  Buck,  for  appellees* 
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L00MI8,  J.  The  principal  question  for  review  in  this  ease 
relates  to  the  construction  of  the  third,  fourth  and  fifteenth 
clauses  of  the  will  of  Gardner  P.  Barber,  deceased. 

The  third  clause  is  as  follows :  "  I  give,  devise  and  be- 
queath unto  my  beloved  wife,  Abby  H.  Barber,  to  her  and  her 
heirs  forever,  the  sum  of  fifty  thousand  dollars,  the  same  to  be 
in  lieu  of  dower."  The  fourth  clause  gives  $25,000  in  trust  to 
Mrs.  Barber,  for  the  use  of  Lizzie  G.  Barber  (an  adopted 
daughter),  and  after  her  death  the  principal  sum  to  be  paid  to* 
her  children,  but  if  no  children  survive  her,  then  $5,000  of 
the  principal  sum  is  to  be  given  to  her  husband  and  the 
balance  to  Mrs.  Barber  and  her  heirs.  Following  this  are 
nine  clauses  containing  as  many  legacies  of  money  to  differ- 
ent persons,  aggregating  twenty-one  thousand  dollars,  mak- 
ing in  all  ninety-six  thousand  dollars  of  legacies  payable  in 
money. 

There  is  a  general  bequest  of  the  rest  and  residue  of  the 
estate,  both  real  and  personal,  to  his  wife,  and  then  follows  the 
fifteenth  clause,  which  is  as  follows :  ^'  I  hereby  make,  consti- 
tute and  appoint  my  beloved  wife,  Abby  H.  Barber,  and  Caleb 
M.  Holbrook,  to  be  executors  of  this  my  last  will  and  testa- 
ment ;  and  1  hereby  direct  my  said  executors  that  if  my  said 
estate  shall  not  be  sufficient  to  pay  in  full  the  aforesaid 
legacies,  then  the  devise  to  my  beloved  wife,  Abby  H.  Bar- 
ber, and  to  Abby  H.  Barber  in  trnst  for  Lizzie  G.  Barber,, 
shall  be  paid  first  and  in  full,  and  the  other  devises  pro 
Tatar 

Mrs.  Barber  accepted  the  provisions  of  the  will.  The  rec- 
ord shows  that  the  assets  of  the  estate  do  not  exceed  forty-eight 
thousand  dollars  with  which  to  pay  legacies  calling  for  ninety- 
six  thousand  dollars. 

The  precise  question  in  controversy  is,  whether  the  two 
legacies,  to  Abby  H.  Barber  $50,000,  and  to  Abby  H.  Barber, 
trustee  for  Lizzie  G.  Barber,  $25,000,  abate  pro  ra;ta^  or 
whether  the  widow  has  the  preference  by  virtue  of  her  position 
as  purchaser  of  the  testamentary  estate  given  for  the  relin- 
qnishraent  of  her  dower. 

The  law  is  well  settled  by  the  uniform  current  of  anthori- 


554  AMERICAN  PROBATE  REPORTS. 

ties  that  a  bequest  in  lien  of  dower,  accepted  by  election,  is 
€0  far  based  upon  a  valuable  consideration  that  it  has  prior- 
ity over  all  other  legacies  and  will  not  abate  with  them. 
Such  is  the  doctrine  of  this  court  in  Lord  v.  Lord  (23  Conn. 
827). 

But  the  learned  counsel  for  the  defendant  suggested  that 
the  doctrine  as  to  this  State  was  not  well  founded,  because  the 
distinction  between  dower  at  common  law  and  that  which  ob- 
tains in  this  jurisdiction  had  been  overlooked.  At  common 
law  the  right  attached  to  all  the  lands  of  which  the  husband 
was  ever  seized  during  coverture,  while  under  our  statute  it 
attaches  only  to  the  real  estate  of  which  he  died  possessed. 
Upon  this  distinction  it  was  argued  that,  while  there  wonld  be 
a  good  consideration  for  the  relinquishment  of  the  dower 
where  the  common  law  prevails,  there  could  be  no  valid  con- 
sideration under  our  law.  This  argument  assumed  that  the 
-consideration  must  consist  in  the  relinquishment  of  a  title 
vested  in  the  wife  during  coverture.  This  we  think  is  a  mis- 
apprehension. The  consideration  is  the  relinquishment  of 
dower  for  the  testamentary  gift,  but  the  contract  is  not  made 
during  coverture.  The  husband's  offer  of  a  price  for  his  wife's 
legal  estate  is  only  made  by  the  will,  which  takes  effect  upon 
his  death,  and  the  wife's  acceptance  can  only  be  after  that 
event ;  so  that  what  the  wife  relinquishes  by  her  election  must 
be  the  dower  estate  which  vested  in  her  at  her  husband's  de- 
<5ease.  The  consideration,  therefore,  is  of  the  same  nature 
precisely  under  our  statute  as  under  the  common  law,  al- 
though under  the  latter  it  may  happen  to  be  of  greater  value, 
which  fact  has  no  materiality  in  the  argument  When  the 
wife  accepts  the  offer  in  the  will  she  parts  with  a  vested  legal 
estate,  and  takes,  instead,  the  testamentary  compensation  by 
virtue  of  a  contract  then  made.  The  result  of  our  brief  re- 
view is  to  confirm  the  old  doctrine  that  the  widow  takes  as  a 
purchaser,  and  therefore  we  conclude  that  the  legacy  to  her, 
<5onstituting  the  purchase-money,  must  be  paid  in  preference 
to  other  legacies,  which,  in  the  comparison,  are  considered 
mere  bounties. 

This,  however,  does  not  conclude  the  matter  at  issue.    We 
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most  again  recnr  to  the  will  to  determine  what  price  was 
offered  for  the  dower,  and  upon  what  conditions.  If  the 
latter  require  the  sum  first  named  to  be  reduced,  then  the 
reduced  sum  is  regarded  as  the  price  offered.  But  the  fact 
that  the  wife  takes  her  legacy  as  a  purchaser  will  always  be 
important  when  the  words  of  the  condition  are  of  doubtful 
import  or  application.  The  offer  of  a  specific  sum  in  lieu  of 
dower  is  always  to  be  construed  as  if  the  words  "  to  be  paid 
in  fall  in  preference  to  all  other  legacies  "  were  added  ;  hence, 
if  a  subsequent  condition  does  not  make  it  clear  that  the 
testator  intended  to  reduce  the  sum  offered,  it  must  stand 
with  the  preference  attached.  With  these  considerations  in 
view,  we  come  to  the  question  as  to  the  construction  to  be 
given  to  the  fifteenth  clause.  Did  the  testator  thereby  in- 
tend to  take  away  the  preference  which  the  law  would  other- 
wise give  to  his  wife  over  the  legacy  to  the  daughter,  and 
to  make  both  legacies  abate  Tpro  rata  in  the  event  of  a  de- 
ficiency % 

We  find  no  words  which  make  such  intent  manifest,  and 
the  probabilities  are  all  against  it.  It  is  evident  that  the  con- 
tingency of  a  deficiency  so  great  as  to  render  it  impossible  to 
pay  the  legacies  to  the  wife  and  daughter  was  never  thought 
of,  ranch  less  provided  for.  It  was  thought  possible  that  there 
might  be  less  than  ninety-six  thousand  dollars,  but  no  such 
shrinkage  as  to  reduce  the  assets  to  seventy-five  thousand. 
The  testator  therefore  brought  these  nine  items  into  one  class 
to  share  a  pro  rata  abatement,  but  where  the  testator  made 
only  one  class  subject  to  abatement,  the  defendant  would  make 
two.  The  claim  for  such  a  construction  is  founded  on  the 
words  ''  to  be  paid  first  and  in  full,"  as  applied  to  the  legacies 
to  the  wife  and  daughter.  Tliese  words,  it  is  argued,  place 
the  two  legacies  in  question  on  the  same  plane  in  tlie  mind  of 
the  testator,  not  for  the  purpose  of  withdrawing  them  from 
the^r(?  rata  class,  and  preserving  the  status  given  previously 
in  the  will,  but  for  the  purpose  of  repealing  (so  to  speak)  the 
preference  given  by  the  law  to  the  wife  over  the  daughter. 
This  view  we  cannot  accept.  The  words  import  an  undoubt- 
ing  belief  in  the  mind  of  the  testator  that  these  two  legacies 
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could,  and  therefore  should,  be  paid  in  full ;  but  it  by  no 
means  follows  that  they  indicate  the  mind  of  the  testator  in 
case  they  could  not  be  paid  in  fall.  In  case  of  a  shrinkage 
of  assets  below  the  ninety-six  thousand  dollars  called  for  to 
meet  the  eleven  items  in  the  will,  the  testator  wanted  the  loss 
to  fall  on  the  more  remote  objects  of  his  bounty,  and  not  upon 
the  wife  and  daughter ;  hence  he  very  naturally  said,  for  the 
purpose  of  protecting  their  legacies,  and  of  leaving  tliem 
just  as  they  stood  previously  in  the  will,  that  they  were  to 
be  paid  first  and  in  full,  while  the  others  should  abate  pro 
rata. 

The  rulings  of  the  court  rejecting  certain  parol  evidence 
were  so  clearly  right  that  we  refrain  from  any  discussion  of  the 
matter. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred,  except  Grax- 
OER,  J.,  who  dissented. 


Fidelity  Trust  CoMPAmr's  Appeal. 

[Supreme  Court  of  Pennsylyauia,  October,  1885 ;  2  Eastern  Reporter,  261.] 

Specific  legacy. — Will  speaking  from  date  of  execution. 

It  la  sufficient  to  constitute  a  specific  legacy  that  the  thing  giyen  can  be  specified 
and  distinguished  from  the  rest  of  testator's  estate  at  the  time  of  his  death, 
eyen  if  not  in  existence  or  owned  by  him  at  the  date  of  his  will. 

The  words  '*  now  standing  in  my  name  on  the  books  of  the  company ,"  following 
a  bequest  of  **  eighty-one  shares  **  of  stock  therein,  are  evidence  of  an  intentioa 
to  dispose  of  only  the  shares  owned  by  testatrix  when  making  her  will,  withio 
a  statute  making  eyery  will  speak  and  take  effect  "  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will." 

Proceedings  on  accounting  of  executors. 

The  clause  in  the  will  of  Julianna  B.  Carman  discussed  was 
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as  follows :  '^  I  also  give  and  bequeath  eighty-one  shares  of  the 
Provident  Life  and  Trust  Company  of  Philadelphia,  now 
standing  in  my  name  on  the  books  of  said  company,  to  the  • 
Fidelity  Insurance,  Trust  and  Safe  Deposit  Company  of  Phila- 
delphia, in  trust,  to  collect  and  receive  the  interest  or  dividends 
arising  from  the  aforesaid  eighty-one  shares  of  the  Provident 
Life  and  Trust  Company,  when  due  and  payable,  and  apply  the 
same  to  the  support  and  maintenance  of  my  grandson,  Joseph 
Ruths,  of  Philadelphia,  for  and  during  the  term  of  his  natural 
life ;  and  from  and  after  the  death  of  my  said  grandson,  Jo- 
seph Ruths,  in  further  trust  to  assign  and  transfer  the  aforesaid 
eighty-one  shares  of  the  Provident  Life  and  Trust  Company  of 
Philadelphia,  to  my  sister  Harriet  M.  Sevcrns,  formerly  Harriet 
M.  Williams,  of  Philadelphia,  her  heirs  and  assigns  forever." 

At  the  date  of  testatrix's  will,  in  February,  1881,  the  stock 
was  of  the  par  value  of  $50  per  share.  In  February,  1882,  the 
capital  of  the  company  was  increased  and  the  par  value  made 
$100  per  share,  each  stockholder  having  the  right  to  subscribe 
at  par  for  an  amount  equal  to  their  holdings.  Testatrix  surren- 
dered her  eighty  one  shares,  received  a  certificate  for  forty-one 
shares  of  a  par  value  of  $100  each,  and  subscribed  and  paid  for 
forty  additional  shares  of  like  par  value.  She  died  possessed 
of  these  eighty-one  shares. 

William  P.  Oest  and  John  Marshall  Geat^  for  appellants. 

James  Alcorn,  for  appellee. 

Clabk,  J.  By  the  act  of  4th  of  June,  1879,  §  1,  it  is  pro- 
vided that ''  every  will  shall  be  construed  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will." 

Unless,  therefore,  a  contrary  intention  appears  by  the  will 
of  Julianna  B.  Carman,  executed  21st  of  February,  1881,  it 
must  speak  and  take  effect  as  if  it  had  been  written  immediate- 
ly before  her  death,  on  the  18th  of  August,  1883  ;  if  it  be  read 
as  so  written,  the  eighty-one  shares  of  the  Provident  Life  and 
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Trust  Company  of  Philadelphia,  of  the  par  value  of  $100  per 
share,  at  that  time  stauding  in  her  name  on  the  books  of  the 
company,  are  clearly  comprised  in  the  terms  of  the  bequest  to 
the  Fidelity  Company.  Whether  a  contrary  intention  appears 
by  the  will  is,  therefore,  the  precise  question  to  be  determined. 

The  general  rule  of  the  common  law  was,  that  a  will  of 
realty  was  construed  to  speak  from  its  di^te ;  real  estate  which 
the  testator  did  not  have  at  the  time  of  the  making  of  bis  will, 
but  which  he  subsequently  acquired,  would  not  pass  under  it, 
however  express,  comprehensive  and  general  the  words  of  the 
will,  or  however  manifest  the  intention  of  the  testator.  A  will 
of  personalty,  however,  was  not  referable  to  the  state  of  the 
property  at  the  time  of  the  making  of  the  will,  but  was  con- 
strued to  take  effect  from  the  date  of  the  testator's  death,  un- 
less there  were  expressions  in  the  will  showing  it  was  intended 
to  describe  the  property  with  reference  to  the  former  and  not 
to  the  latter  date.  By  section  10  of  our  act  of  April  10, 1833 
(Purd.  Dig.  1476,  pi.  11),  it  was  provided  "that  the  real  estate 
acquired  by  a  testator,  after  making  his  will,  shall  pass  by  a 
general  devise,  unless  a  contrary  intention  be  manifest  on  the 
face  of  the  will."  It  will  be  seen  that  this  section  placed  wills 
of  realty  and  personalty  on  the  same  footing,  in  part  only,  and 
the  first  section  of  the  act  of  4th  of  June,  1879,  above  referred 
to,  was  enacted  to  complete  what  had  only  been  partially  effect- 
ed by  the  act  of  1833. 

The  bequest  in  the  will  of  Julianna  B.  Carman  is  doubtless 
specific  ;  it  is  of  a  particular  thing,  specified  and  separated  from 
all  other  things,  constituting  the  testatrix's  estate.  (  Walker's 
Estate,  3  Rawle,  229  ;  Blackatone  v.  Blackatoiie^  3  Watts,  335 ; 
Ludlam's  EntaU^  13  Penn.  St.  276;  Walixm  v.  Walion,  7 
Johns.  Ch.  258.)  If,  at  the  testatrix's  death,  these  shares  had 
not  been  found,  the  legacy  would  have  been  redeemed,  and,  in 
case  of  deficiency  of  assets,  it  would  not  have  been  subject  to 
abatement  with  general  legacies.  But  a  specific  bequest  may 
be  of  a  particular  thing,  in  existence  and  constituting  part  of 
the  estate  of  a  testator  at  the  time  of  the  making  of  his  will, 
or  it  may  be  of  a  particular  thing,  of  which  he  was  not  then 
possessed,  but  which  he  was  possessed  at  his  death.    It  is  snf- 
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ficient  if  it  can  be  specified  and  distinguished  from  the  rest  of 
the  testator's  estate  at  the  time  of  his  decease.  {Fontaine  v^ 
Tyler,  9  Price,  94 ;  Stephenson  v.  Dowson^  3  Beav.  342 ;  2 
Redf.  Wills,  133.)  And  legacies  which  would  have  been  spe- 
cific still  before  the  statutes  are  specific.  (Bothcmiley  v.  Sher- 
son,  L.  R.  20  Eq.  304 ;  s.  c.  13  Moak's  Eng.  Rep.  814.^  That 
the  legacy  is  specific,  is  not,  therefore,  necessarily  decisive  of 
the  question  under  consideration.  It  is  in  the  application  of 
the  rule  of  the  statute  to  specific  legacies  that  we  meet  with 
most  diflSculty.  No  case  in  this  court  has  been  called  to  our 
attention  which  involves  a  construction  of  the  act  of  1879,  or 
which  defines  the  different  measure  of  proof  which  may  be 
required  to  establish  a  contrary  intention  under  the  statute 
from  that  which  was  adjudged  suflicient  before  its  passage. 
Honey  v.  StUts  (5  Whart.  381)  was  a  decision  under  the  act  of 
1833,  but  will  be  found  to  be  in  accord  with  the  views  herein- 
after expressed  with  reference  to  the  effect  of  the  act  of  1879. 

The  common  law  rule  prevailed  in  England  until  the  pas- 
sage of  the  Wills  Act  of  1  Vict.  chap.  26,  1838,  the  24th  sec- 
tion of  which  is  identical  in  form  with  the  first  section  of  our 
statute  of  1879.  The  several  adjudications  which  had  been 
made  upon  the  former  in  the  courts  of  England  are  important^ 
therefore,  in  the  construction  which  we  should  put  upon  the 
latter ;  these  adjudications  may  indeed  be  supposed  to  have 
been  in  the  mind  of  the  legislature  when  this  section  of  the 
English  statute  was  incorporated  into  ours. 

The  rule  as  to  wills  of  personalty  at  the  common  law,  be- 
fore the  passage  of  the  Wills  Act,  was  generally  expressed  in 
language  not  greatly  different  from  that  used  in  the  statute,  but 
the  effect  of  the  statute,  as  to  personal  bequests,  under  the  con- 
struction subsequently  put  upon  it  by  the  courts,  was  to  require 
a  clearer  proof,  and  the  use  of  more  decided  terms  in  the  will, 
to  establish  a  contrary  intention.  Thus,  where,  before  the 
statute,  the  testator  had  bequeathed  the  whole  of  some  one 
genus  of  his  property,  by  the  description  of  all  his  property  of 
a  particular  kind,  as ''  all  debts  due  to  me  on  bond,"  or  "  all  my 
stock,"  or  "  my  share,"  the  courts  had  determined  that  he  in- 
tended only  so  much  as  he  had  at  the  date  of  his  wiU  {Doicglaea^ 
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V.  Dougldsa^  Kay,  404),  but,  after  the  passage  of  the  Wills  Act, 
it  was  held  in  Ooodlad  v.  Burnett  (1  K.  &  J.  341)  that  the 
effect  of  that  enactment  was  to  require  some  plainer  indication 
of  contrary  intention,  and  that  therefore,  where  a  testatrix  in 
1850  bequeathed  "  my  new  three  and  a  quarter  per  cent,  annu- 
ities," the  bequest  comprised  all  at  her  death. 

So  Vice-Chancellor  Stewart,  in  Langdale  v.  Briggs  (3  Sm. 
&  G.  246),  where  the  words  designating  the  beqnest  were  "  the 
estates  of  which  I  am  seized,"  said  :  "  The  words,  no  doubt,  in 
the  ordinary  sense,  being  wholly  in  the  present  tense,  refer  to 
the  date  at  which  they  are  used.  But  it  is  because  the  lan- 
guage of  wills  is  so  much  in  the  present  tense,  and  used  as 
speaking  at  the  time  of  the  date  and  making  of  the  will,  that 
the  act  of  parliament  has  enlarged  their  interpretation  beyond 
the  present  tense,  and  has  declared  that  the  will  is  to  speak  as 
if  executed  immediately  before  the  testator's  death.  Even  if 
the  testator  had  said,  '  I  devise  the  lands  of  which  I  am  now 
seized,'  I  can  find  nothing  in  the  context  showing  an  intention 
contrary  to  the  rule  of  the  twenty-fourth  section  of  the  act." 

Keferring  to  the  several  cases  cited  by  the  appellants  in 
support  of  their  contention  here,  we  find  that  the  language  by 
which  the  bequests  in  each  case  are  designated  is  of  a  generic 
character ;  that  is  to  say,  the  bequests  are  of  that  which  maj  be 
increased  or  diminished  in  the  lifetime  of  the  testator.  In 
Hepburn  v.  Skewing  (4  Jur.  [N.  S.]  651)  the  bequests  were  of 
**  all  the  shares  which  I  now  possess  in  the  C.  Bank,"  of  "  the 
shares  I  am  possessed  of  in  the  A.  Bank,"  and  of  '^the  money 
I  possess  in  the  company's  fund."  Afterward  the  testator's 
property  of  these  kinds  was  muck  increased,  and  although  the 
words  employed  were  in  the  present  tense,  qualified  even  by 
the  adverb  "  now,"  the  will  was  construed  as  having  reference 
to  the  testator's  death  when  the  investment  fijrst  became  opera- 
tive. In  Langdale  v.  Briggs  {supra)  the  bequests  were  of  the 
estates  of  which  I  am  seized ;  in  Zilford  v.  Keoh  (30  Beav. 
300),  "  all  lands  of  or  to  which  I  am  seized  or  entitled  in  fee- 
simple;"  in  Trifider  v.  Trinder  (L.  R.  1  Eq.  695),  "  my  shares 
in  the  Great  Western  Railway ; "  in  Wagstaff  v.  Wagataff  (L.  R. 
8  Eq.  229),  ''all  my  ready  money,  bank  and  other  shares,  and 
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*ny  other  property  that  I  may  now  possess; "  in  YorkY.  Brown 
(7  Ch.  Div.  431),  "  all  his  messuages,  farm  lauds  and  heredita- 
ments situate  in  the  parish  of  Great  Bowden  ;  '*  in  Bothandey 
V.  Sherwn  (L.  E.  20  Eq.  304 ;  s.  c.  13  Moak's  Eng.  Rep.  814), 
^'  all  my  stock  in  the  Midland  Railway  Company ; "  in  EvereU 
V.  Everett  (7  Ch.  Div.  428 ;  s.  o.  23  Moak's  Eng.  Rep.  663,  659, 
note),  a  release  of  all  claims  in  respect  of  certain  advances 
made,  and  of  *^  all  other  money  due  from  him ; "  in  RttsseU  v. 
ChiU  (19  Ch.  Div.  432),  '^  all  his  share  and  interest  in  a  cer- 
tain partnership  business,  and  of  and  in  the  real  and  personal 
estate  employed  or  invested  therein,  and  of  and  in  the  part- 
nership debts,  securities,  and  moneys  to  which  he  might  be 
entitled  at  his  decease;"  In  re  Ord  (12  Ch.  Div.  22),  "all 
his  leaseholds  situate,"  &c. 

The  several  bequests  in  all  these  cases  have,  upon  the 
same  general  ground  already  stated  under  the  Wills  Act, 
been  construed  to  have  reference  to  the  death  of  the  tes- 
tators. 

Other  cases  are  cited,  not  strictly  applicable  to  the  ques- 
tion under  consideration;  in  some  of  them  the  qualifying 
word  "  now  "  serves  merely  as  a  description  of  the  subject- 
matter  of  a  bequest,  as  /n  re  Midland  R.  R.  (34  Beav.  525) ; 
and  in  some  the  subsequently  acquired  estate  was  an  outstand- 
ing or  reversionary  interest,  or  a  renewal  of  a  leasehold,  in  the 
property  comprised  in  a  devise,  as  in  Sacston  v.  Saxton  (13  Ch. 
Div.  359) ;  Miles  v.  Miles  (L.  R.  1  Eq.  462) ;  Castle  v.  Fox  (L. 
R  11  Id.  542) ;  Garrison  v.  Garrison  (29  N.  J.  L.  164) ;  and 
Stnithers  v.  StnUhers  (5  W.  R.  809).  To  all  cases  of  this 
character  this  construction  of  the  act  has  without  doubt  been 
uniformly  applied ;  indeed  it  would  appear  that  they  were  in 
the  contemplation  of  the  law-making  power  when  the  Wills 
Act  was  passed.  "  The  applicability  of  the  new  enactment  to 
the  case  of  a  renewed  lease,"  says  Mr.  Jarman,  in  his  Treatise 
on  Wills,  page  606,  '*  cannot  be  questioned,  and  its  application 
has  been  extended  to  cases  where,  after  making  his  will  dispos- 
ing of  the  demised  property,  the  lessee  has  bought  the  rever- 
sion in  fee ;  the  newly  acquired  interest  passes  by  the  will, 
notwithstanding  a  reference  (commonly  found  in  such  eases)  to 
Vol.  IV.— 86 
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the  term  for  which  the  property  is  at  the  time  held  ;  this  being- 
considered  only  a  mode  of  deBcribing  the  property,  and  not  as 
equivalent  to  saying, '  I  give  rny  present  interest  and  nothing- 
else.'"  The  same  principle  has  been  applied  to  a  devise  of 
land.  Thus  in  Strevens  v.  Bayley  (L.  K.  8  Ir.  410),  where  the 
testatrix  devised  to  the  plaintiff  '^  the  lands  of  Cnrramore,"  and 
devised  all  the  residue  of  her  real  estate  to  the  defendant  The 
town  land  of  Curramore  had  originally  been  held  in  undivided 
moieties,  and  there  had  been  a  paiiition  under  which  the  testa- 
trix was,  at  the  date  of  her  will,  entitled  to  one  portion  in  sev- 
eralty ;  and  after  the  date  of  her  will  she  purchased  the  other 
portion.  It  was  held  that  the  whole  town  land  passed  to  the 
plaintiff.  Monahan,  0.  J.,  who  delivered  the  judgment  of  the 
court,  considered  that  the  description  comprised  the  whole 
town  land,  and,  consequently,  included  all  in  the  town  land  of 
which  the  testatrix  was  seized  at  her  death. 

But  the  bequest  in  the  will  of  Julianna  B.  Carman  is  not 
of  the  whole  of  any  class  of  her  property — a  specific  gift  of  an 
undefined  amount — as  of  "  all  my  shares  in  the  Provident  life," 
&c. ;  it  is  of  *'  eighty-one  shares  "  "  now  standing  in  my  name 
on  the  books  of  the  company."  The  words  employed  are  used 
in  no  merely  generic  sense ;  the  property  is  particularly  speci- 
fied by  number  and  name.  She  had,  at  the  time  of  making  her 
will,  just  that  particular  number  of  shares,  and  when  she 
speaks  of  them  as  she  did,  she  manifestly  refers  to  an  actually 
existing  state  of  things;  her  language,  therefore,  must  be  taken 
as  referential  to  the  time  of  the  writing  of  her  will.  The  ad- 
verb ''  now,"  if  used  in  a  bequest  of  "  all  her  e^hares,"  or  "  her 
shares  standing,"  &c.,  under  the  authority  of  the  cases  cited, 
would  not,  perhaps,  have  been  sufficient  to  establish  any  "con- 
trary intention,"  as,  in  that  connection,  it  would  with  equal 
propriety  be  referable  to  the  date  of  the  will  or  of  the  tes- 
tatrix's decease.  But  when  the  bequest  is  of  a  certain  number 
of  actually  existing  shares  "  now  standing  on  the  books  of  the 
company,"  we  may  readily  conclude  that  the  testatrix  intended 
to  limit  the  bequest  to  the  identical  shares  she  then  had ;  if  she 
so  intended,  then  nothing  else  was  given ;  if  she  referred  to  an 
existing  state  of  things  she  certainly  did  not  give  the  forty 
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shares  not  then  owned  by  her.  It  is  true  that  the  eighty-one 
shares  were  afterward  changed  to  forty  and  one-half  shares, 
bat  the  question  is  not  one  of  identity  in  number,  but  of  the 
identity  of  the  subject  of  the  gift. 

The  case  of  Cole  v.  Scott  (1  Mac.  &  G.  618)  has  been  greatly 
relied  on ;  in  that  case  the  gift,  it  is  true,  was  of  *'  all  the  estates 
of  which  T  am  now  seized  and  possessed,"  but  the  testator's 
meaning  of  the  word  **  now"  was  there  ascertained  from  the 
use  of  the  same  word  in  other  parts  of  the  will ;  the  context 
clearly  showing  that  the  testator  alluded  to  the  time  of  the  mak- 
ing of  his  will. 

It  is  not  necessary,  perhaps,  that  this  contrary  intentioQ 
must  be  expressed  in  so  many  words,  but  it  must  be  clear  and 
free  from  doubt,  on  the  fair  construction  of  the  will,  and  it  is 
difficult,  we  think,  to  conceive  of  a  case  in  which  that  intention 
is  more  plainly  expressed  than  here. 

For  the  reasons  stated,  we  are  of  opinion  that  the  court  was 
right  in  confirming  the  adjudication  of  the  account  of  the  ex- 
ecutrix. 

The  decree  of  the  Orphans'  Court  is,  therefore,  affirmed, 
and  the  appeal  dismissed,  at  the  cost  of  the  appellant. 

Mebcub,  Ch.  J.,  and  Gojeldon,  J.,  dissent. 


Hospital  Trcjst  Oo.  vs.  Oommbkglal  Bank. 

[Snpreme  Court  of  Rhode  Island,  Jaoaary,  1885;  1  New  England  Reporter,  20.] 

LiFEESTATE  NOT  ENLARGED  TO  FEE  BY  POWBB  OP  SALE. — 
MOBTQAOE  BY   LIFE-TENANT. 

Wbere  in  a  will  the  gift  to  the  first  taker  is  expressly  limited  to  him  for  life,  it 
is  not  enlarged  into  an  absolute  gift  by  the  mere  annexation  of  a  power  to 
him  to  dispose  of  or  appropriate  the  fee  or  capital  daring  his  life. 

A  gift  for  life  with  a  superadded  power  of  sale,  and  appropriation  of  the  pro- 
ceeds, does  not  confer  a  power  to  mortgage  or  pledge  more  than  the  donee's 
life-interest. 
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AonoN  to  construe  a  will. 

Charled  Hart  and  Joseph  (7.  Ely^  for  complainant. 

James  TiUinghast^  for  respondent. 

DuRFfiE,  C.  J.  The  bill  shows  that  Mary  K.  Bamside,  wife 
of  General  Ambrose  E.  Burnside,  late  of  Providence,  died 
March  9,  1876,  leaving  a  will  by  which  she  devised  and  be- 
queathed all  her  property,  real  and  personal,  to  General  Bum- 
side  for  life,  "  with  full  power  and  authority  at  pleasure  to  sell, 
transfer  and  convey  any  portion  of  my  personal  property  and 
estate,  execute  the  requisite  conveyance  and  conveyances  there- 
of, receive  the  proceeds  of  any  such  sale  or  sales,  and  apply  and 
appropriate  the  net  proceeds  thereof  to  and  for  his  own  use, 
benefit  and  behoof  forever."  The  will  gives  all  the  estate  of 
the  testatrix,  remaining  at  the  decease  of  General  Burnside,  to 
her  mother  for  life,  and  then  to  other  persons  and  charities. 
The  will  appoints  General  Burnside  executor,  and  after  his  de- 
cease the  complainant  corporation.  It  was  admitted  to  pro 
bate  April,  4,  1876.  General  Burnside,  having  qualified  as  ex- 
ecutor, filed  an  inventory  of  the  personal  estate,  which  was 
accepted  August  21,  1877,  and  October  2, 1877,  settled  his  first 
and  only  account,  wherein  he  charged  himself  with  the  whole 
amount  of  the  inventory,  as  "  taken  to  myself  for  life,  as  per 
the  will  of  Mary  E.  Burnside." 

The  personal  property,  as  inventoried,  was  appraised  at 
$69,506  26,  and  consisted  in  part  of  forty-five  eight  and  a 
half  per  cent,  one  thousand  dollar  bonds,  appraised  at  $45,000, 
made  by  one  Simon  B.  Buckner,  and  secured  by  a  trust  mort- 
gage of  his  real  estate  in  Chicago  to  the  Farmers  Loan  and  Trust 
Company  of  the  city  of  New  York.  The  bonds  were  issued  pay- 
able to  bearer,  but  contained  the  following  provision,  to  wit: 
"  The  holder  of  this  bond  may  present  the  same  at  the  oflice  of 
said  The  Farmers  Loan  and  Trust  Company,  for  registration, 
and  the  same  shall  thereupon  be  registered  in  conformity  with 
usage  in  such  case,  and  thereupon  it  shall  become  and  be  pay- 
able, both  principal  and  interest,  to  the  order  of  said  holder,  or 
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to  the  bearer,  as  he  may  elect."  After  the  probate  of  the  will. 
General  Biiniside  delivered  eighteen  of  these  bonds  to  the  Com- 
mercial National  Bank  of  Providence,  as  secnrity  for  moneys 
lent.  The  eighteen  bonds  were  registered  nnder  the  provision 
therein  by  Mary  E.  Burnside,  in  her  lifetime,  in  her  name,  and 
when  pledged  bore  an  indorsement  under  date  of  November  14, 
1872,  signed  by  the  transfer  agent,  indicating  that  they  were 
then  transferred  into  her  name.  A  copy  of  one  of  the  bonds, 
annexed  to  the  bill  as  a  sample  of  all,  likewise  bears  an  indorse- 
ment nnder  the  date  of  November  21, 1876,  indicating  that 
it  was  then  transferred  to  the  Commercial  National  Bank  of 
Providence ;  but  the  complainant  alleges  in  the  bill  that  it  is 
ignorant  of  the  form  of  the  pledge.  The  bill,  however,  alleges 
that  the  pledge  was  made  by  General  Burnside  in  his  own 
name  and  to  secure  his  own  indebtedness,  and  that  the  bank 
took  the  bonds  with  full  notice  that  they  were  a  part  of  the  es- 
tate of  Mary  K.  Burnside,  and  that  the  General  had  no  right 
or  title  in  them  other  than  that  given  him  by  her  will.  General 
Burnside  died  September  13, 1881,  leaving  said  eighteen  bonds 
still  id  pledge,  and  after  his  death  they  were  paid,  the  money 
being  received  by  the  bank.  On  October  21,  1881,  the  com- 
plainant qualified  as  executor  of  the  will  of  Mary  K.  Burnside, 
and  afterward  demanded  of  the  bank  the  money  received  on 
the  said  bonds  above  the  life-interest,  if  any,  of  General  Burn- 
side. The  bank  refused  to  comply  with  the  demand,  claiming 
that  the  General  had  full  power  to  pledge  the  bonds.  The  bill 
also  sets  forth  that  one  J.  Howard  Manchester  has  been  ap- 
pointed administrator  on  the  estate  of  General  Burnside,  and 
that,  as  administrator,  he  claims  the  surplus  of  the  money  re- 
ceived in  payment  of  the  eighteen  bonds,  beyond  what  is  nec- 
essary for  the  payment  of  the  indebtedness  to  the  bank,  as  be- 
longing to  the  estate  of  General  Burnside.  The  complainant 
brings  this  suit  against  the  bank  and  said  Manchester,  as  ad- 
ministrator, for  a  construction  of  the  will,  a  determination  of 
the  rights  of  the  several  parties,  for  an  account  by  the  bank, 
and  for  a  decree  for  such  portion  of  the  proceeds  of  the  bonds 
as  is  due  to  it.  The  defendants  have  severally  filed  general  de- 
murrers to  the  bill. 
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The  ground  on  which  the  defendant,  Manchester,  rests  his 
claim  is  that  the  will  of  Mary  R.  Burnside  bequeathes  her  per- 
sonal estate,  in  legal  effect,  absolutely  to  her  husband,  the 
power  of  disposition  given  to  him  being  inconsistent  with,  and 
destructive  of,  the  limitations  over.  Some  of  the  cases  cited 
in  support  of  this  view  are  closely,  if  not  exactly,  in  point 
{Bean  v.  JUt/ers,  1  Cold.  226  ;  Davis  v.  Bichardson^  10  Yerg. 
290  ;  May  v.  Joynea^  20  Gratt.  692  ;  Irwin  v.  Farrer^  19  Ves. 
Jr.  86.) 

We  think,  however,  that  where  in  a  will  the  gift  to  the 
first  taker  is  expressly  limited  to  him  for  life,  it  is  not  enlarged 
into  an  absolute  gift  by  the  mere  annexation  of  a  power  to  him 
to  dispose  of  or  appropriate  the  fee  or  capital,  at  least  when  the 
power  is  only  a  power  to  dispose  of  or  appropriate  the  fee  or 
capital  during  his  life.  For,  as  has  been  well  said,  "  An  ex- 
press bequest  of  an  estate  for  life  negatives  the  intention  to 
give  the  absolute  property,  and  converts  the  superadded  right 
of  disposition  into  a  mere  power."  {Denaon  v.  MitcheU  et  ux, 
26  Ala.  360.) 

Of  course  we  ought,  if  possible,  to  construe  a  will  accord- 
ing to  the  intention  of  the  testator,  and,  in  such  a  case,  we 
have  only  to  treat  the  power  bestowed  as  power,  and  not  as 
property,  in  order  to  give  effect  to  the  limitations  over.  And 
we  think  this  view  is  best  supported  not  only  in  reason  but  by 
authority.  (4  Kent's  Com.  *435 ;  Jackson  v.  Bobins^  16  Johns. 
537,  588  ;  Ayer  v.  Ayer,  128  Mass.  575  ;  BurweWa  Exsecut4>rs 
V.  Anderaan,  3  Leigh,  348,  356-358 ;  Stuaa^t  v.  Walker,  72  Me. 
145 ;  MoCauley'a  Appeals,  93  Pa.  St.  102 ;  FlinUiam's  Ap- 
peal, 11  Serg.  &  R.  16 ;  Burleigh  v.  Clough,  52  N.  H.  267; 
Pennock  v.  Pennock,  L.  E.  13  Eq.  144 ;  Herring  v.  Barron, 
L.  R.  13  Ch.  Div.  144 ;  Smith  v.  Bell,  6  Pet.  68.) 

Among  these  cases  we  direct  attention  particularly  to  Bur- 
leigh V.  Clough,  where  the  point  is  exhaustively  examined  anil 
discussed.  We,  therefore,  decide  that  the  daim  of  Manchester, 
as  administrator,  cannot  be  sustained. 

The  next  question  is,  whether  the  Commercial  National 
Sank  is  entitled  to  apply  the  money  received  on  the  bonds, 
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'beyond  the  interest  accrning  thereon  during  the  life  of  Gen- 
eral Bumside,  to  his  indebtedness.  We  do  not  think  it  is  nec- 
essary to  the  determination  of  this  question  to  decide  whether 
the  bond  of  an  individual,  payable  in  terms  to  order  or  bearer, 
is  negotiable,  or  whether  the  eighteen  bonds  after  registration, 
if  originally  negotiable,  ceased  to  be  transferable  by  simple  de- 
livery ;  for,  as  the  case  stands,  we  feel  bound  to  suppose  that 
the  indorsement  of  November  21, 1876,  was  made  by  the  direc- 
tion of  General  Bumside,  and  was  as  effectual  to  transfer 
the  bonds,  as  against  the  obligor  at  least,  as  an  indorsement 
by  General  Bumside  himself  would  have  been,  and  that  the 
bank  took  them  with  notice  that  they  were  a  part  of  the  estate 
of  Mary  B.  Burnside,  and  that  he  had  no  other  title  than  was 
given  him  by  the  will,  such  notice  being  expressly  averred. 
The  bill  also  avers  that  the  bonds  were  pledged  or  transferred 
to  the  bank  by  General  Bumside  in  his  own  name,  to  secure 
his  own  indebtedness,  so  that  we  think  the  bank  is  precluded 
from  claiming  that  the  transaction  was  with  him  as  executor. 
We  also  think  that  there  is  nothing  in  the  bill  to  show  that  the 
complainant  has  been  guilty  of  laeheSy  or  even  of  any  unreason- 
able delay,  in  making  its  claim  upon  the  bank.  The  question, 
therefore,  on  the  pleadings  as  they  stand  is,  was  the  power 
conferred  on  General  Bumside  by  the  will  broad  enough  to  au- 
thorize the  transfer  of  the  bonds  to  the  bank  as  security  for 
moneys  lent  to  him  ? 

The  complainant  has  cited  numerous  cases  in  which  a  power 
to  sell  was  held  not  to  authorize  a  mortgage.  The  cases  are 
mostly  cases  in  which  it  was  manifest,  or  at  least  inferable,  that 
an  out  and  out  conversion  of  the  property  was  intended,  being 
cases  in  which  the  power  was  bestowed  on  trustees,  agents,  or 
executors,  the  power  in  several  of  them  being  a  power  to  sell 
for  re-investment.  Undoubtedly  such  a  power  ought  to  be 
more  strictly  construed  than  a  power  given  to  the  donee  sim- 
ply for  his  own  benefit.  {Norcum  v.  D'*(Enoh  i&  Eingling^  17 
Mo.  98,  117 ;  Stokes  v.  Payne,  58  Miss.  614.) 

One  of  the  cases  cited,  however,  is  a  case  where  the  power 
ivas  given  simply  for  the  benefit  of  the  donee,  and  where,  not- 
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withstanding!:,  it  was  held  that  the  donee  had  no  authority  to 
mortgage.     {Hoyt  v.  Jaqtce8yl29  Mass.  286.) 

We  do  not  find  among  the  many  cases  cited  for  the  bank 
any  case  which  holds  that  a  power  to  sell  authorizes  a  mort- 
gage. There  are  a  few  such  cases.  {Miile  v.  Banks^  3  P. 
Wms.  1 ;  Wayne,  Trustee  v.  Myddleton,  2  Qa,  383  ;  Williams 
V.  Woodward,  2  Wend.  487,  492.)  But  in  StroughiU  v.  An- 
atey  (1  De  G.  M.  &  G.  685)  Lord  St.  Leonards  aJlows  a  mort- 
gage under  a  power  to  sell  only  where  the  estate  is  settled  or 
devised,  subject  to  a  particular  charge,  and  the  mortgage  is 
made  to  raise  the  charge. 

In  Bloomer  v.  Waldron  (3  Hill  [N.  T.],  361,  867)  the  pro- 
priety of  this  exception  to  the  rule  is  doubted,  and  the  ground 
of  the  rule  is  stated  as  follows,  to  wit :  "  There  is  a  substantial 
difference  between  raising  money  by  mortgage  and  sale,  and  it 
is  enough  to  say  that  a  power  to  raise  money  by  one  of  these 
methods  puts  a  negative  on  the  other."  (See,  also,  BuUer  v. 
Duncomb,  1  P.  Wms.  448,  452 ;  Ivy  v.  OHJbert,  2  P.  Wms,  13^ 
MiUs  V.  BanJce,  3  P.  Wms.  1.) 

The  difference  between  a  mortgage  and  a  sale  is  more 
marked  now  than  it  was  formerly,  and,  therefore,  it  is  more 
difficult  now  than  formerly  to  construe  a  power  to  sell  as  in- 
cluding a  power  to  mortgage.  Even  a  chattel  mortgage  with 
delivery  resembles  a  pledge  more  closely  than  it  does  an  ordi- 
nary sale. 

In  Bloomer  v.  Waldron^  the  court  also  say :  *'  The  most  we 
can  say  is,  that  when  the  power  is  to  sell,  and  something  is 
added  over  and  above,  showing  that  the  power  of  sale  is  not 
to  be  taken  in  its  primary  sense,  but  means  a  power  to 
mortgage,  then  the  donee  may  act  accordingly.  The  princi- 
pal may  always  make  his  own  vocabulary."  And  to  the  same 
effect  is  the  language  of  the  court  in  Hoyt  v.  Jaques  (129 
Mass.  286). 

The  question,  then,  is,  is  there  anything  in  the  will  of  Mary 
B.  Burnside  which  shows  that  it  was  her  intention  that  the 
power  to  sell  should  include  the  power  to  mortgage  ?  Un- 
doubtedly, the  will  evinces  a  generosity  on  her  part  toward 
her  husband,  which  would  have  led  her  to  give  a  power  to  mort- 
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gage,  if  it  had  oocarred  to  her  to  give  it ;  but  did  it  occur  to 
her,  and  if  so,  did  she  suppose  that  a  power  to  sell  included  it? 
We  find  nothing  in  the  will  which  enables  us  to  answer  the 
question  affirmatively.  She  speaks  only  of  a  power  to  sell,  and 
of  "  such  sale  or  sales."  Can  we  infer  a  power  to  mortgage 
from  the  character  of  the  property,  taken  in  connection  with 
the  language  of  the  will  ?  The  property  consists  of  bonds, 
mortgages,  shares  of  stock,  and  money  on  deposit.  It  could  be 
as  readily  sold  as  mortgaged.  We  notice  only  one  matter  which 
merits  consideration.  It  consists  in  part  of  money  on  deposit. 
Undoubtedly  General  Bumside  had  authority  under  the  power 
to  draw  this  money  and  use  it  without  a  sale,  for,  as  the  only 
purpose  of  a  sale  is  to  convert  into  money,  the  law  will  not  re- 
quire a  sale  when  the  purpose  is  accomplished  without  it.  If 
Greneral  Bumside  had  lived  until  the  Buckner  bonds  fell  due, 
we  have  no  doubt  that  it  woald  have  been  competent  for  him 
to  receive  payment  and  appropriate  the  proceeds,  so  far  as  he 
needed,  to  his  own  use,  without  going  through  the  form  of  sell- 
ing them,  because  selling  them,  in  that  event,  woald  be  but  an 
idle  form,  which  the  law  would  not  exact.  And  so,  too,  if  the 
eighteen  bonds  transferred  to  the  bank  had  fallen  dne  and  been 
collected  and  applied  by  the  bank  to  the  payment  of  General 
Bomside's  indebtedness  during  his  lifetime,  we  think  the  ap- 
plication would  have  been  valid,  for  it  woald  have  been  the 
same,  in  legal  effect,  as  if  General  Bumside  had  himself  col- 
lected and  so  applied  them.  But  why,  it  may  be  asked,  if  this 
be  so,  is  not  the  application  by  the  bank  after  his  death  equally 
valid  ?  The  answer  is,  because  the  application  after  his  death 
is  no  longer  his  application,  the  pledge  or  mortgage  being  inef- 
fectual as  such  for  more  than  his  life-interest ;  and  immediate- 
ly after  his  death  the  will  carried  all  of  the  personal  estate  be- 
queathed, which  remained  unapplied  by  him  to  his  use,  over  to 
the  legatees  in  remainder.  This  is  not  the  conclusion  which, 
considering  the  circumstances,  would  give  us  the  most  satisfac- 
tion, but  we  do  not  see  how  we  can  escape  it.  If  only  a  power 
be  given,  then  only  the  power  can  be  used,  and  not  another,  the 
donee  having  no  other. 

The  demurrer  of  the  defendant,  Manchester,  will,  therefore^ 
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be  sustained,  and  the  bill  dismissed  as  to  him,  with  costs,  and 
the  demurrer  of  the  bank  overruled. 
Decree  accordingly. 


The  following  cases  were  cited  by  complamant^s  counsel  to  sustain  the 
proposition  that  a  power  to  sell  does  not  authorize  a  mortgage:  Stroughill 
▼.  Anstey,  1  De  G.  M.  &  G.  636 ;  Haldenby  v.  Spofforth,  I  Beav.  390;  De- 
vaynes  v.  Robinson,  24  Beav.  86;  Bloomer  v.  Waldron,  3  Hill  (N.  Y.)t 
861;  Alb.  Fire  Ins.  Co.  v.  Bay,  4  N.  Y.  9;  Perry  v.  Laible,  31  N.  J.  Eq. 
566 ;  Patapsco  Guano  Co.  v.  Morrison,  2  Woods,  895 ;  Stokes  v.  Payne,  58 
Miss.  614;  Henderson  v.  Blackburn,  104  111.  237;  Switzer  v.  Wilvera,  24 
Ean.  888;  Cunningham  v.  Blake,  121  Mass.  388;  Hoyt  v.  Jaques,  129 
Mass.  286;  Loring  v.  Brodie,  134  Mass.  453;  Wilson,  Trustee  v.  Mary- 
land Life  Ins.  Co.  60  Md.  150. 


Phcenix  vs.  Livingston. 

[New  York  Conrt  of  Appeals,  March,  1886 ;  4  Eastern  Reporter,  SOI.] 

Double  commissions. — Commissions  of  tbusteeb  of  ufb- 

ESTATE. 

Execotors  who  are  also  testamentary  trnsteea  are   entitled  to  commissioiis  la 

hoth  capacities  where  the  will  contemplates  a  severance  of  their  duties  and 

a  point  of  time  when  that  severance  should  take  place. 
Trustees  of  real  estate  for  the  life  of  another,  not  heing  vested  with  the  fee, 

are  entitled  to  commissions  only  on  moneys  passing  through  their  hands, 

and  not  on  the  value  of  the  fee  of  the  property. 

The  opinion  states  the  case. 
J.  F.  Kemochwn,^  for  appellants. 
Wm.  jB.  Rob8^  for  respondents. 
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FnroH,  J.  There  are  but  two  questions  in  this  case,  and 
both  maj  be  considered  without  reviewing  the  complicated  de- 
tails of  the  trust  accounts.  These  questions  are  whether  the 
executors,  who  were  also  trustees,  become  entitled  to  commis- 
sions in  both  capacities ;  and  if  so,  whether  the  trustees'  com* 
missions  are  to  be  computed  upon  the  value  of  the  real  estate. 
The  first  of  these  questions  must  be  answered  by  subjecting 
the  facts  established  to  the  test  of  the  rules  adjudged  in 
JoknBon  V.  Lawrence  (95  N.  T.  154)  and  Layiin  v.  Davidson 
(Id.  263).  In  the  first  of  these  cases  double  commissions  were 
refused,  for  th^e  reason  that  the  will  contemplated  no  separa- 
tion of  duties  on  the  part  of  the  executors  and  no  transfer  to, 
or  holding  by  them  of  any  portion  of  the  estate  in  the  charac- 
ter of  trustees ;  while,  in  the  second,  double  commissions  were 
allowed,  upon  the  ground  that  the  will  did  contemplate  a  sev- 
erance of  duties  and  a  point  of  time  at  which  those  of  the  ex- 
ecutors would  be  ended  and  those  of  the  trustees  begin.  In 
that  case  the  severance  of  the  trust  funds  from  the  general  as- 
sets contemplated  by  the  will  had  taken  place ;  so  much  of  the 
estate  as  was  needed  for  debts,  legacies  and  expenses  had  been 
to  those  purposes  appropriated,  and  the  balance  having  been 
ascertained  by  a  settlement  of  the  executors'  accounts,  became 
and  was  adjudged  to  constitute  a  trust  fund  to  be  further  held 
and  managed  as  such.  Within  the  doctrine  of  these  cases, 
commissions  in  both  capacities  were  properly  allowed  in  this. 
The  will  contemplated  a  severance  of  duties  and  a  point  of 
time  when  that  severance  should  take  place.  At  the  begin- 
ning of  the  instrument,  after  directing  the  payment  of  debts 
and  expenses,  the  testator  names  six  persons  "executors  of, 
and  trustees  under  this,  my  last  will  and  testament."  They 
were  first  to  act  as  executors  of  the  will  and  then  as  trustees 
under  it.  A  series  of  separate  trust  estates  are  then  consti- 
tuted, running  for  the  lives  of  specified  beneficiaries.  Some 
of  them  required  specific  sums  to  be  set  apart,  and  others,  and 
more  important  ones,  provided  in  very  careful  detail  for  a  sev- 
erance of  purely  trust  estates  from  the  general  assets  and  their 
farther  management  and  administration,  not  by  the  executors, 
bat  by  five  out  of  the  six  of  them  holding  as  trustees.    Since  a 
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BerioQS  portion  of  the  tmst  estates  consisted  of  real  property^ 
provision  was  made  for  a  suitable  partition  for  the  purposes  of 
the  trusts,  and  a  broad  and  abundant  authority  given  for  the 
management  of  the  lands.  The  trustees  were  empowered  to 
lease  the  improved  property  for  a  period  not  exceeding  five 
years,  and  that  which  was  unimproved  for  not  more  than 
twenty-one  years.  Authority  was  conferred  to  sell  the  lands 
in  other  States,  the  unimproved  property  in  this  State,  and  the 
dwelling-house,  with  the  consent  of  the  widow;  and  the 
trustees  were  authorized  to  rebuild  structures  destroyed  or 
impaired,  and  erect  new  buildings  upon  unimproved  prop- 
erty, so  as  to  render  it  productive.  A  further  provision  of  the 
will  is  quite  significant.  The  trustees  are  empowered  in  their 
discretion,  through  the  agency  of  a  revocable  power  of  at- 
torney, to  commit  the  management  of  certain  of  the  trust 
estates  to  the  beneficiary,  but  preserving  in  themselves  the 
title  and  resuming  control  whenever  they  should  deem  it  ad- 
visable. It  is  impossible  to  reflect  upon  these  provisions  of 
the  will  without  a  resultant  conviction  that  the  testator  con- 
templated and  provided  for  two  separate  duties  to  be  per- 
formed by  his  representatives ;  one  as  executors  and  the  other 
as  trustees,  the  latter  to  commence  at  the  termination  of  the 
former,  and  to  begin  with  a  severance  of  the  trust  estates 
from  the  general  assets  and  to  be  held  and  managed  there- 
after by  his  executors,  or  some  among  them,  in  the  capacity 
of  trustees.  Such  a  severance  was  in  fact  made.  The  ac- 
counts of  the  executors  as  such  were  settled,  and  there  was 
left  nothing  but  the  trust  estates  to  be  managed  for  the 
beneficiaries.  Separate  accounts  were  opened  with  each,  and 
they  were  held  and  managed  for  many  years  with  a  great 
amount  of  labor,  with  a  large  demand  upon  the  care  and  pa- 
tience of  the  trustees  and  with  a  very  heavy  burden  of  respon- 
sibility. We  think  it  was  a  proper  case  for  the  allowance  of 
commissions  to  the  same  persons,  first  in  the  character  of  exec- 
utors and  then  in  that  of  trustees. 

The  appellants,  however,  further  insist  that  the  commis- 
sions of  the  trustees  should  not  be  computed  upon  the  value  of 
the  real  estate,  and  the  argument  is  that  commissions  are  only 
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given  upon  sums  of  money,  or  their  equivalent,  received  and 
paid  oat ;  that  the  trustees  never  received  the  fee  of  the  lands, 
since  that  fee  vested  at  once  in  the  grandchildren,  the  trustees 
taking  only  an  estate  commensurate  with  their  trust,  which 
simply  terminated,  and  was  never  transferred  or  paid  over. 
We  think  this  objection  is  well  founded  and  that,  as  it  respects 
real  estate  held  in  trust,  the  commissions  of  the  trustees  are 
not  to  be  computed  upon  the  value  of  the  land  which  remains 
unsold.  The  office  of  a  trustee  was  at  first  deemed  honorary 
and  without  compensation,  but  our  statute  changed  the  rule  and 
allowed  compensation  to  executors,  administrators  and  guard- 
ians at  a  fixed  percentage  to  be  computed  upon  all  sums  re- 
ceived and  paid  out.  Trustees  were  not  named  specifically  in 
the  enactment,  but  they  were  held  to  be  within  the  equity  of 
the  statute,  and  entitled  to  compensation  as  if  included  within 
it.  To  that  we  must,  therefore,  refer,  and  by  that  be  governed 
in  determining  what  allowance,  if  any,  is  to  be  made.  Sums 
received  and  paid  out  are  made  the  basis  of  computation.  It 
has  nevertheless  been  held  that  securities  received  by  an  exec- 
utor and  by  him  turned  over  to  the  parties  entitled,  might  be 
treated  as  money  received  and  paid  out  for  the  purpose  of 
computing  commissions.  This  was  itself  an  extension  of  the 
authority  of  the  statute,  justified  by  the  consideration  that 
what  was  accepted  as  money  by  the  parties  interested  might 
well  be  treated  as  such  for  purposes  of  compensation.  But 
we  are  asked  now  to  take  a  step  further,  and  give  a  new 
extension  to  the  act,  which  does  violence  to  its  language,  and 
makes  land,  in  no  just  sense  received  or  transferred,  con- 
structively money.  The  only  authority  for  this  doctrine  is  the 
case  of  Wagstaff  v.  Lowerre  (23  Barb.  209)  and  a  few  cases  in 
the  Supreme  Court,  and  the  Surrogate's  Court  in  the  city  of 
New  York,  which  have  followed  it  as  authority.  WagstaffY. 
Lowerre  was  a  special  term  decision.  It  cited  as  authority  biit 
two  cases,  neither  of  which  justified  the  conclusion  reached. 
In  one  of  them  (Matter  of  Be  Peyater^  4  Sandf.  Ch.  511)  the 
court  said :  "  There  is  force  in  the  argument  that  there  is  no 
well  grounded  distinction  between  lands  and  stocks  as  to  the 
trustees'  compensation,"  but  the  remark  was  uncalled  for  and 
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unnecessary  for   the   purposes  of   the   decision.      The  lands 
there  in  question  had  been  bid  in  upon  foreclosure  of  mort- 
gages belonging  to  the  estate,  and  in  equity  remained  person- 
alty, and  were  therefore  treated  as  such  in  the  hands  of  the 
trustees.    The  other  case  cited  {Mc  Whorter  v.  JBen^ofi,  Hopk. 
28)  gives  no  indication  that  real  estate  was  at  all  in  question 
and  the  elaborate  opinion  of  the  chancellor  aims  only  to  show 
that  the  statute  had  fixed  a  definite  rate  of  compensation  for 
an   executor's  services;  a  rate  computed  upon   the  sums  of 
money  received  and  paid  out ;  and  that  an  allowance  of  a  gross 
sum  was  not  permissible.      Wagstaff  v.  Lowerre^  therefore, 
stood  upon  no  existing  authority,  and  it  can  have  only  tbe 
force  derived  from  its  reasoning.     In  this  court  the  question  is 
an  open  one,  and,  so  far  as  we  have  been  able  to  ascertain,  has 
never  been  discussed  and  decided.    We  ought  not  to  wander 
from  the  statute  and  strain  its  construction  to  an  extent  ap- 
proaching perilously  near  to  legislation.     In  the  present  case 
the  fee  of  the  lands,  it  is  conceded,  vested  in  the  grandchildren 
by  force  of  the  will  at  the  date  of  the  death  of  the  testator. 
The  estate  of  the  trustees  took  priority,  but  only  for  the  pur- 
poses of  the  trust.    {Stevenson  v.  Lesley^  70  N.  Y.  512.)    They 
were  authorized  to  sell  and  to  rent  the  real  estate.     Upon  all 
sums  of  money  thus  realized  and  passing  through  their  hands, 
they  were  entitled  to  commissions ;  but  the  unsold  lands,  at 
the  close  of  the  trust,  passed  to  the  possession  of  the  remain- 
derman, not  through  any  title  derived  from  the  trustees,  but 
by  force  of  the  original  devise.     The  trustees  transferred  no 
land  but  simply  refrained  from  exercising  their  power  of  con- 
verting it  into  money.     And  so  they  not  only  never  paid  it 
out,  even  constructively  by  any  grant  or  conveyance,  but  never 
even  received  the  absolute  fee  which  all  the  time  was  a  vested 
interest  in  remainder.     Their  estate  was  simply  commensur- 
ate with  their  trust,  bounded  as  to  duration  by  the  terms  of  the 
trust,  and  as  to  the  unsold  lands  never  equalling  in  value  that 
of  the  fee.    We  must,  therefore,  adhere  to  the  statutory  basis 
of  computation,  and  decline  to  advance  farther  in  a  constme* 
tion  which  steadily  departs  from  a  plain  and  unambiguous  eD- 
actment  having  a  definite  purpose  and  meaning.     If  hardship 
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or  injastice  shall  resnlt,  of  which  we  are  by  no  means  certain, 
the  remedy  may  be  readily  applied  by  further  legislation. 

So  much  of  the  judgment  as  allows  commissions  upon  the 
Talue  of  the  unsold  lands  should  be  reversed,  without  cost  to 
either  party. 

All  concur. 

Judgment  accordingly. 


Pbicb  vs.  Oourtuey. 

[Supreme  Court  of  Missouri,  December,  1885 ;  2  Western  Reporter,  468.] 
Power  of  sale  not  power  to  mortgage.  —  Subrogation   on 

LOAN  TO   executor. 

A  general  power  of  sale,  with  the  further  authority  that  "  in  and  about  the  entire 
management  and  control "  of  testator's  property  the  executor  should  *'  haye  full 
power  to  do  with  the  same  as  I  would  were  I  living/'  will  not  authorize  amort- 
gage  by  the  executor. 

It  seems  a  loan  to  an  executor,  secured  by  a  yoid  mortgage  on  his  testator's  es- 
late,  creates  no  equity  of  subrogation  or  otherwise  in  fayor  of  the  lender. 

Action  to  declare  void  a  trust  deed. 
George  P.  B.  Jackson^  for  plaintiffs. 
Wm.  S.  Shirk  and  Draffen  dfe  WUliama^  for  respondents. 

Ray,  J.  By  a  stipulation  filed  in  the  above  entitled  cause 
it  is  agreed  that  they  are  cross  appeals  and  belong  to  the  same 
cause  and  are  submitted  on  the  same  briefs  and  abstracts. 

The  object  of  the  suit  is  to  have  declared  null  and  void  a 
deed  of  trust  on  certain  lands  and  the  note  thereby  secured 
which  were  executed  to  Mentor  and  D.  W.  Thomson. 

This  litigation  arises  in  regard  to  the  will  of  H.  M.  Price 


576  AMERICAN  PROBATE  REPORTS. 

and  the  powers  therein  conferred  on  Courtney,  the  execntor, 
trustee,  guardian  and  curator  therein  named. 

The  provisions  of  said   will,  so  far  as  material   to  the 
present  controversy,  are  in  these  words :    "  Second.  I  do  here- 
by devise  and  bequeath  to  Peter  Courtney,  of  Pettis  county, 
all  my  estate,  money  and  property,  real  and  personal,  wherever 
situate,  all  claims  and  demands  due,  and  all  and  every  kind  and 
interest  I  may  have  in  all  property  of  every  kind,  in  trust,  for 
the  purposes  hereinafter  stated  and  set  forth.    It  is  my  desire, 
that  upon  my  death,  the  said  Courtney  qualify  himself  accord- 
ing to  law  and  enter  upon  the  administration  of  my  estate ;  and 
I  do  hereby  name  and  appoint  him,  the  said  Peter  Courtney, 
as  executor  of  tbis  my  last  will  and  testament ;  that  as  soon 
after  my  death  as  possible,  that  he  take  full  and  complete 
charge  of  my  estate.   It  is  my  desire  that  said  Courtney  manage 
and  control  my  business  and  all  of  my  unsettled  matters,  as  he 
deems  best,  for  my  children ;  that  he  invest  my  money  or  loan  it 
out,  or  otherwise  manage  and  control  it  as  nearly  as  I  might  do  it 
were  I  living,  in  whatever  manner,  in  his  judgment,  may  be  to 
the  interests  of  my  children.     And  I  do  hereby  empower  him, 
the  said  Courtney,  to  grant,  bargain  and  sell  and  convey  any 
real  estate  I  may  own  at  the  time  of  my  death,  at  such  times 
and  for  such  price  and  in  such  manner  as  he  deems  to  my  best 
interest ;  and  also  to  invest  my  money  in  real  estate,  stocks  or 
bonds,  or  whatever  else  he  deems  advantageous,  with  full  power 
to  buy  and  purchase  and  to  sell,  convey  and  transfer  the  same. 
It  is  my  desire  that  in  and  about  the  entire  management  and 
control  of  my  said  property,  that  the  said  Courtney  shall  have 
full  power  to  do  with  the  same  as  I  would  were  I  living ;  and  I 
desire  said  Courtney  to  have,  keep  and  preserve  said  property 
and  all  the  increase  thereof,  as  trustee  for  my  children,  and  to 
be  kept  and  managed  by  him,  for  them,  until  such  time  as,  by 
the  terms  of  the  will,  he  is  required  lo  pay  the  same  over  to 
them.     I  desire  him,  the   said   Courtney,  also  to  act  in  the 
capacity  of  such  trustee,  as  the  guardian,  as  well  as   the 
curator  of  my  children,  and  out  of  my  estate  to  pay  all  of  the 
expenses  necessary  to  be  incurred  in  rearing  and  educating 
them,  so  that  each  shall  receive  from  my  estate  a  support,  mitil 
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they  marrj  or  attain  their  majority,  as  well  as  a  good  educa- 
tion, and  so  that,  in  the  final  settlement,  all  may  share  the  es- 
tate equally,  except  as  hereinafter  stated." 

After  hearing  the  evidence  in  the  cause,  the  substance  of 
which  will  accompany  this  opinion,  the  court  made  a  finding, 
partly  in  favor  of  plaintiffs  and  partly  in  favor  of  the  defend- 
ants ;  finding  that  the  will  of  H.  M.  Price  gave  no  power  to 
Courtney  to  borrow  money  or  execute  incumbrances  upon  the 
land  of  the  estate  or  heirs  of  H.  M.  Price,  and  that  the  deed 
of  trust  from  Courtney  to  Mentor  Thomson,  for  the  use  of  D. 
W.  Thomson,  was  null  and  void,  and  executed  without  author- 
ity ;  and  also  finding  that,  of  the  money  represented  by  the 
note  to  D.  W.  Thomson,  a  portion  was  used  by  Courtney  to 
pay  taxes  on  land  held  in  trust  by  him  for  plaintiffs  as  follows : 
$137.35  on  land  in  Bates  county,  $232.73  on  land  in  Johnson 
county,  and  $88.71  on  land  in  Pettis  county,  not  the  land  in 
controversy,  and  that  the  defendant,  D.  W.  Thomson,  is  enti- 
tled to  enforce  payment  out  of  the  land  in  controversy  of  the 
sum  of  $459.29,  so  paid  for  taxes,  and  that  said  sum  with  in- 
terest and  costs  of  this  suit,  should  be  a  lien  on  the  land  in  con- 
troversy, and  that  said  land  should  be  sold  to  satisfy  the  same ; 
and  judgment  was  entered  accordingly. 

From  this  decree  both  parties  appeal ;  the  heirs  of  Price, 
the  plaintiffs,  because  any  lien  was  decreed  against  their  land  to 
pay  any  money  borrowed  by  Courtney  from  D.  W.  Thomson, 
and  to  secure  which  he  had  executed  the  deed  of  trust  to  Men- 
tor Thomson,  on  the  land  in  controversy. 

The  defendants  appeal  from  the  decree,  because  they  claim 
that  the  deed  of  trust  should  not  have  been  set  aside  and  de- 
clared null  and  void,  but  that  the  entire  decree  should  have 
been  in  their  favor.  So  that  these  two  cross  appeals  present 
for  determination  two  questions:  1.  Whether  the  will  con- 
ferred power  on  Courtney  to  make  a  valid  deed  of  trust  on  the 
land  of  his  wards ;  2.  Whether,  if  no  such  power  was  con- 
ferred as  aforesaid,  the  decree  was  authorized  which  gave  a  lien 
on  the  lands  of  the  heirs  for  money  which  Courtney  had  bor- 
rowed of  Thomson  and  ordered  a  sale  of  such  lands  in  dis- 
charge of  such  lien.  These  questions  will  be  considered  in 
Vol.  rv.— 87 
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their  proper  order ;  because  it  is  apparent  that  if  Courtney  had 
the  power  bestowed  upon  him  by  the  will,  to  incumber  the  estate 
by  mortgage  or  otherwise,  that  the  entire  decree  instead  of  only 
a  portion  thereof  should  liave  been  in  favor  of  the  defendants- 

Did  Courtney  then  have  such  power  conferred  on  him  by 
the  will  of  his  testator  ? 

After  attentively  considering  the  terms  of  the  will  and  ex- 
amining the  authorities  on  the  subject,  we  have  arrived  at  the 
conclusion  that  no  such  power  was  conferred. 

It  is  to  be  observed  of  the  will  under  consideration,  that  it 
nowhere  in  express  terms  confers  any  power  on  Courtney  to 
mortgage  or  otherwise  incumber  the  property  devised  to  him 
by  his  testator.  Nor  do  we  think  such  power  is  to  be  inferred 
by  the  exercise  of  any  reasonable  implication.  The  power  con- 
ferred by  the  will,  whatever  its  extent,  was  a  mere  naked 
power.  {Waldron  v.  McComh^  1  Hill,  111.)  A  devise  that 
executors  or  others  may  sell  is  always  thus  construed.  (1 
Chance's  Pow.  52-53,  Lond.  ed.  1831.)  And  the  degree  of 
strictness  with  which  such  powers  are  construed  is  a  very  fa- 
miliar rule  to  the  profession. 

This  subject  will  be  found  learnedly  and  elaborately  dis- 
cussed in  the  case  of  Bloomer  v.  Waldron  (3  Hill,  361),  by  that 
eminent  jurist.  Judge  Cowen.  The  action  was  ejectment,  and 
the  question  was  whether  a  sale  under  a  mortgage,  made  pro- 
fessedly in  execution  of  a  power  assumed  to  be  conferred  by 
the  will,  passed  title  or  not.  The  will  was  very  much  such  an 
one  as  that  now  before  us ;  it  devised  certain  land  to  the  tes- 
tator's widow  during  her  widowhood  for  the  support  of  herself, 
three  daughters  and  one  P.,  and  in  case  of  her  death,  &c.,  to  P. 
during  his  life  for  the  support  of  himself  and  the  daughters, 
with  remainder  to  the  daughters  in  fee ;  it  also  gave  to  the 
widow  while  she  remained  single,  and  to  P.  after  her  death  or 
remarriage,  full  power  and  authority  to  sell  and  convey  all  or 
any  part  of  the  estate,  provided  A.  B.  should  consent  in  writ- 
ing ;  the  moneys  arising  from  such  sales  to  be  iavested  and  se- 
cured for  the  purposes  of  the  will,  as  A.  B.  should  direct.  The 
widow  mortgaged  the  land  in  fee  to  raise  money  for  the  sop- 
port  of  the  persons  named  in  the  will.     A  sale  of  the  land 
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took  place  by  reason  of  an  equitable  foreclosure.  The  mortgage 
contained  the  written  consent  of  A.  B.,  and  professed  to  be 
given  under  the  power  conferred  by  the  will,  and  after  the 
death  of  the  widow,  P.,  with  the  view  of  confirming  the  title 
of  the  purchaser,  executed  to  him  for  a  nominal  consideration, 
a  deed  in  fee  for  the  land  thus  sold,  and  this  deed  also  con- 
tained the  written  consent  of  A.  S.  and  professed  to  be  exe- 
cuted under  the  power  conferred  by  the  will.  But  it  was  held 
that  the  whole  transaction  was  void ;  that  no  title  passed,  be- 
cause, while  there  was  a  power  to  ^^  sell  and  convey,"  there  was 
no  power  to  mortgage  the  land  devised.  In  delivering  the 
opinion  in  that  case,  Judge  Cowen,  among  other  things,  said  : 
"  Let  us  then  first  consider  the  language  of  the  power,  which 
is  simply  to  sell  and  convey.  It  was  admitted  at  the  bar,  that 
these  words^do  not  in  themselves,  as  a  general  rule,  confer  the 
power  to  mortgage.  That  they  do  not,  is  admitted  in  books 
of  the  highest  authority  (1  Sugd.  Pow.  538,  6th  Lond.  ed. ;  1 
Pow.  Mort.  61,  Hand's  ed.  and  note  i;  3  Id.  1033,  note  a),  and 
insisted  on  at  large  by  others  (2  Chance's  Pow.  388,  Lond.  ed. 
of  1831);  though  the  contrary  has  sometimes  been  asserted 
without  sufficient  qualification.  (1st  Am.  from  3d  Lond.  ed. 
Sugd.  Pow.  p.  478 ;  Savage,  Ch.  J.,  in  Williams  v.  Woodard,  2 
Wend.  492 ;  Lord  Macclesfield,  in  Mills  v.  Banks,  3  P.  Wms. 
9.)  A  man  leaves  with  his  neighbor  a  power  of  attorney  to 
sell  and  convey  his  farm ;  who  would  ever  suppose,  had  it  not 
been  for  some  random  expression  in  the  books,  that  the  attor- 
ney could  give  a  mortgage,  which,  with  us  especially,  is  but  a 
pledge  to  secure  money  loaned  ?  A  man  tells  another  to  sell 
his  horse ;  who  would  say  that  he  could  pledge  the  horse  for 
any  sum  he  might  borrow  ?  Such  a  construction  would  be  ab- 
surd ;  and  the  most  we  can  say  is,  that  when  the  power  is  to 
sell,  and  something  is  added  over  and  above  showing  that  the 
power  of  sale  is  not  to  be  taken  in  its  primary  sense,  but  means 
a  power  to  mortgage,  there  the  donee  may  act  accordingly.  The 
principal  may  always  make  his  own  vocabulary.  He  may  say, 
I  authorize  a  sale,  by  which  word  I  intend  a  mortgage.  A 
power  to  sell  and  raise  a  sum  of  money  has  been  said  to  evince 
that  intent.     This,  however,  has  been  put  by  Sngden  with  a 
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semble,  and  rests  entirely  on  the  dictum  of  Lord  Macclesfield  in 
Mills  V.  Banks.  All  the  books  are  traceable  to  that,  and  no 
other  authority  was  mentioned  at  the  bar.  Yet  in  the  very 
same  opinion  he  says :  ^  I  cannot  but  think  it  to  have  been  but 
a  due  and  just  resolution  in  the  case  of  JBuUer  v.  Dunscomby 
that  all  trusts  of  terms  directing  the  methods  of  raising  money 
imply  a  negative,  viz.,  that  the  money  should  be  raised  by  the 
methods  prescribed  and  not  otherwise.'  Mr.  Chance  insists 
that  the  case  of  MUIsy.  Banks  is  misunderstood  when  cited  to 
show  that  a  power  of  sale,  even  to  raise  a  specific  sum  of 
money,  will  authorize  a  mortgage.  (2  Chance's  Pow.  388, 
Lond.  ed.  1831.) 

^'  When  a  man  directs  a  sale  of  his  land,  whether  his  object 
be  to  raise  money  or  not,  he  means  to  put  it  in  market  for  what 
it  will  fetch  at  the  time,  and  avoid  the  fluctuation  of  prices. 
An  absolute  title  and  delivery  of  possession  will  fetch  more 
than  a  mere  pledge  ;  at  any  rate  there  is  a  substantial  difference 
between  raising  money  by  mortgage  and  sale ;  and  it  is  enough 
to  say  that  a  power  to  raise  it  by  one  of  these  methods  puts  a 
negative  on  the  other." 

The  same  idea  pervades  the  text-books.  Thus,  in  Perry's 
Tr.  it  is  said  :  "  A  trust  with  a  power  of  sale  *  out  and  out ' 
will  not  authorize  a  mortgage ;  and  a  trust  for  sale,  with  noth- 
ing to  negative  a  settler's  intention  to  convert  the  estate  abso- 
lutely, will  not  authorize  the  trustees  to  execute  a  mortgage. '^ 
(§§  768-9,  and  cases  cited ;  1  Jones'  Mort.  §  129.)  In  Taylor 
V.  Galloway  (1  Ohio,  232)  it  is  said  :  '*  The  power  must  be 
strictly  pursued  and  mnst  be  executed  according  to  the  manifest 
intention  of  the  testator.  The  power  is  to  sell,  and  the  sale 
must  be  for  money,  and  the  trustees  are  not  authorized  to  ex- 
change or  incumber  the  land,  or  to  dispose  of  any  part  of  it  to 
perfect  a  title  to  the  residue." 

In  MiUs  V.  Banks  (3  P.  Wms.  9)  it  was  decided  that,  "  A 
power  to  sell  and  raise  a  sum  of  money  implies,  it  seems,  a 
power  to  mortgage,  which  is  a  conditional  sale."  "Although," 
says  Mr.  Sugden,  in  speaking  of  that  case,  "  this  cannot  be 
treated  as  a  general  rule."  (1  Sugden's  Pow.  513.)  That  case 
was  followed  in  Ball  v.  Harris  (4  Mylne  &  Cr.  267),  but  the 


PRICE  V.  COURTNEY.  581 

principle  of  it  waa  denied  by  Lord  Langsdale  in  HaMenhy  v. 
Sjpofforth  (1  Beav.  891),  and  by  Mr.  Sugden,  then  Lord  St. 
Leonards,  in  StroughiU  v.  Ansiey  (1  De  G.,  M.  &  G.  645), 
holding  that  the  general  rale  is  that  a  power  of  sale  does  not 
authorize  a  mortgage,  and  requiring  as  authority  for  a  mortgage 
that  the  power  of  sale  should  have  been  given  as  a  means  of 
raising  a  particnlar  charge,  and  that  the  estate  was  devised  sub- 
ject to  the  charge.  This  view  was  adopted  by  Sir  J.  Romilly, 
Master  of  the  Rolls,  in  Devaynes  v.  Robinson  (3  Jar.  N.  S. 
707  ;  24  Beav.  86). 

These  cases,  with  Bloomer  v.  Waldron  {supra)^  are  quoted 
and  approved  in  J^erfy  v.  Zaible  (81  N.  J.  Eq.  567,  574-6) ; 
and  to  the  same  effect  are  Page  v.  Cooper  (16  Beav.  396);  Wood 
V.  Goodridge  (6  Cash.  117)  ;  Morris  v.  Wateon  (15  Minn.  212) ; 
Cautant  v.  Servosa  (3  Barb.  128) ;  Tysm  v.  Lai/robe  (42  Md. 
325) ;  Hubbard  v.  Oerman  Cath.  Cong.  (34  Iowa,  31). 

In  Hoyt  V.  Jaques  (129  Mass.  286)  the  court  uses  this  lan- 
guage :  ^^  The  two  transactions  of  a  sale  and  a  mortgage  are 
essentially  different ;  a  power  to  sell  implies  that  the  attorney 
is  to  receive  for  the  benefit  of  the  principal  a  fair  and  adequate 
price  for  the  land;  a  power  to  mortgage  involves  a  right  in  the 
attorney  to  convey  the  land  for  a  less  sam,  so  that  the  whole 
estate  may  be  taken  in  a  foreclosure  for  only  a  plirt  of  its  valae. 
As  under  a  will  a  trust  with  a  power  to  seWj  prima  facie  im- 
ports a  power  to  sell  out  and  out  and  will  not  authorize  a  mort- 
gage, unless  there  is  something  in  the  will  to  show  that  a  mort- 
gage was  within  the  intention  of  the  testator." 

The  above  quotations  folly  sustain  the  position  we  have 
heretofore  announced,  that  no  power  was  bestowed  by  the  will 
on  Courtney  to  mortgage  or  otherwise  incumber  the  property 
devised  by  the  will,  and  hence  that  the  deed  of  trust  executed 
by  him  was  void.  Nor  is  that  conclusion  in  the  least  affected 
by  the  words  in  the  latter  portion  of  the  will,  to  wit :  "  It  is 
my  desire  that  in  and  abont  the  entire  management  of  my  said 
property,  that  the  said  Courtney  should  have  the  fall  power  to 
do  with  the  same  as  I  would  were  I  living."  These  words, 
though  very  broad,  are  not  to  be  construed  as  any  additional 
grant  of  power,  but  as  only  referring  to  the  power  of  sale  pre- 
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viou8ly  granted,  and  declaring  that  such  power  might  be  as 
fully  exercised  by  Conrtney  as  the  testator  himself  conld  exer- 
cise it  were  he  living. 

We  pass  now  to  consider  the  question  of  the  lien  and  that 
portion  of  the  decree  which  sought  to  enforce  it.  The  money 
loaned  to  Courtney  by  Thomson  was  not  loaned  for  any  special 
purpose,  nor  for  the  purpose  of  removing  any  lien  for  taxes  on 
the  lands  of  the  wards,  nor  did  Thomson  understand  that  it  was 
to  be  so  applied,  nor  was  it  thus  applied.  But  even  had  it  l)eeD 
loaned  for  that  specific  purpose  and  applied  in  accordance  there- 
with, such  loaning  and  such  application  would  have  created  no 
equity,  of  subrogation  or  otherwise,  in  favor  of  him  who 
loaned  the  money  to  remove  the  lien.  This  point  was  expressly 
so  decided  in  Wooldridge  v.  SooU  (69  Mo.  669).  It  is  true  that 
was  a  case  where  the  money  was  loaned  in  order  to  remove  a 
vendor's  lien,  but  this  cannot  alter  the  principle  which  must 
underlie  all  similar  transactions.  It  may  be  remarked  that  at 
the  present  term  of  this  court,  in  the  case  of  Price  v.  £^iU  (2 
West.  Eep.  455),  in  an  opinion  delivered  by  Norton,  J.,  a  lien  at- 
tempted to  be  created  by  Courtney,  in  similar  circumstances  to 
those  m  the  case  at  bar,  was  held  to  have  no  existence.  That 
case,  in  all  essential  points,  so  far  as  concerns  any  lien,  is  like 
the  present  one,  and  that  case  on  those  points  is  therefore  de- 
cisive of  this. 

Owing  to  the  disposition  to  be  made  of  this  cause,  it  is  un- 
necessary to  comment  on  the  propriety  of  the  decree  enforcing 
a  lien  on  the  land  in  controversy  for  the  payment  of  taxes  due 
on  other  land. 

In  so  far  as  the  decree  of  the  court  below  declared  and  ad- 
judged the  deed  of  trust  made  by  Courtney  null  and  void,  it  is 
affirmed  ;  and  in  so  far  as  that  decree  adjudged  that  a  lien  ex- 
isted and  should  be  enforced  against  the  lands  described  in  the 
deed  of  trust,  it  is  reversed  and  the  cause  is  remanded,  to  be 
proceeded  with  in  conformity  to  this  opinion. 

All  concur. 
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SnbnH^tioii  in  fayor  of  one  who  lends  money  to  an  executor  on  an 
vnanthorlaed  mortgage. — ^In  the  case  of  Price  ▼.  Estill  (2  Western  Rep. 
455),  referred  to  in  the  leading  case — ^an  action  growing  out  of  the  settle- 
ment of  the  same  estate — it  appeared  that  Courtney,  as  executor  of  the 
estate  of  Price,  loaned  $2,000  of  the  money  of  the  testator  to  one  H. ,  and 
to  secure  the  loan  took  a  deed  of  trust  on  certain  lands,  the  subject- 
matter  of  controversy  in  this  suit,  and  that  H.  having  made  default,  the 
land  was  sold  and  purchased  by  Courtney,  to  whom,  as  guardian  and 
curator  of  the  heirs  of  Price,  the  land  was  conveyed.  In  his  final  account- 
ing Courtney  credited  himself  $2,000,  stating  that  he  had  been  compelled 
to  buy  the  land  taken  as  a  security  for  the  loan.  Subsequently,  Court- 
ney, holding  himself  out  as  executor  and  trustee  of  Price,  though  be  had 
made  his  final  settlement  as  executor  a  year  before  and  been  discharged 
by  order  of  court,  conveyed  by  deed  of  trust  to  F.,  trustee  for  C,  the 
land  in  controversy  which  he  had  bought  of  H.  to  secure  the  payment  of 
a  note  made  by  him  in  his  individual  capacity  to  the  order  of  C.  for  $900. 
Default  having  been  made  in  the  payment  of  the  note,  F.,  the  trustee, 
sold  the  land,  and  conveyed  it  to  Estill,  the  defendant  in  this  suit,  who 
purchased  it  at  the  sale.  The  plaintiffs,  who  are  the  children  and  heirs 
of  Price,  brought  suit,  alleging  that  at  the  time  the  deed  of  trust  was 
executed  by  Courtney  to  F.  he  had  no  authority  to  borrow  money  for 
them  or  to  incumber  their  real  estate;  that  the  $000  borrowed  by  Court- 
ney was  a  transaction  of  his  own,  and  on  his  own  account,  and  that  at 
the  time  he  was  largely  indebted  to  their  father's  estate.  The  defendant, 
Courtney,  filed  no  answer,  but  made  default.  Estill  answered  that,  at 
the  time  Courtney  took  the  deed  of  trust  on  the  land  in  controversy  to 
aecure  the  loan  of  $2,000  made  by  him  to  H.,  one  M.  had  a  prior  lien  on 
the  land  for  $8,000,  which  H.  owed  to  M. ;  that  in  order  to  pay  off  this 
prior  incumbrance,  and  thus  secure  the  land  for  the  heirs  of  Price,  Court- 
ney borrowed  the  $900  referred  to,  and  made  the  deed  to  F.  to  secure  the 
payment;  that  of  the  $900  so  borrowed,  $865  90  was  paid  to  M.  to  re- 
lieve the  land  of  the  prior  lien,  and  that  the  defendant  Estill  bought  the 
note  for  $900,  before  maturity  for  value,  and  without  notice  of  any  equi- 
ties in  favor  of  the  estate  of  Price.  It  further  appeared  that  when  Court- 
ney borrowed  the  $900,  he  had  in  his  hands  property  and  funds  of  the 
estate  more  than  sufficient  to  have  discharged  the  prior  lien  which  M. 
had  on  the  land  of  H.,  and  that  the  loan  was  regarded  by  F.  aod  C. 
as  a  loan  to  Courtney,  individually,  and  not  to  the  estate  or  heirs  of 
Price.  Upon  this  state  of  facts,  the  trial  court  held  that  the  deed  of  trust 
made  by  Courtney  to  F.,  to  secure  the  loan  of  $900,  was  yoid  for  want 
of  power  in  Courtney  to  make  it,  but  that  the  money  borrowed  by  him 
was  a  charge  on  the  land,  and  that  the  land  must  be  sold  for  its  payment. 
Upon  appeal  this  judgment  was  reversed  in  so  far  as  the  land  was  charged 
with  the  payment  of  the  borrowed  money,  the  appellate  court  laying 


684  AMERICAN  PROBATE  REPORTS. 

down  the  mle  that  an  execntor  has  no  power,  as  sacb,  in  the  absence  of  air 
express  provision  in  the  will,  to  mortgage  real  property  belonging  to  the 
estate,  and  that,  when  a  trust  deed  of  snch  property  has  been  taken  firom 
an  executor  after  his  discharge,  under  a  mistake  of  law  as  to  his  power  to 
make  it,  to  secure  money  borrowed  by  the  executor  to  pay  off  a  prior  lien 
existing  on  the  same  property,  when  bought  by  him  for  the  estate,  the 
proceeds  of  the  loan  having  been  treated  by  the  executor  as  his  own  and 
not  charged  to  him,  he  having,  however,  credited  himself  in  his  accounts 
with  all  disbursements  made  to  extinguish  the  prior  lien,  the  land  is  not 
charged  with  the  payment  of  the  money  so  borrowed. 

The  court  say :  **  In  view  of  the  fact  that  Courtney  had  no  power  to 
incumber  the  land  of  his  wards  by  deed  of  trust  to  secure  the  loan  made 
to  him,  and  the  further  fact  that  the  proceeds  of  the  loan  were  treated  by 
him  as  his  individual  money,  and  the  further  fact  that  the  plaintiff  have 
paid,  by  the  allowance  of  credits  to  Courtney  in  his  settlements  with  the 
Probate  Court,  all  the  money  which  went  to  the  extinguishment  of  the 
lien  of  M.,  we  are  of  the  opinion  that  the  decree  charging  them  again  with 
its  payment  is  erroneous,  and  ought  not  to  stand."  See  also  Wooldridge 
V.  Scott,  69  Mo.  669. 

In  Gans  v.  Thieme,  93  N.  Y.  225,  the  facts  were,  that  T.  died  seized 
of  certain  premises  subject  to  a  mortgage  of  $2,000,  bearing  interest  at 
seven  per  cent.,  which  he  was  personally  bound  to  pay.  His  widow, 
who  was  executrix  under  his  will,  subsequently  married  B.  For  the 
purpose  of  paying  off  the  mortgage  and  getting  a  loan  at  a  lower 
rate  of  interest,  the  executrix  and  her  second  husband  borrowed  of 
the  plaintiffs  $2,000,  upon  the  understanding  that  the  premises  were  to 
be  the  primary  fund  for  the  payment  thereof,  and  that  the  plaintiff 
should  stand  in  the  place  of  the  original  mortgagee.  The  loan  was  used 
in  taking  up  the  old  mortgage,  which  was  satisfied  of  record.  Mr.  and 
Mrs.  B.  executed  to  the  plaintiffs  their  bond,  with  a  new  mortgage,  in 
both  of  which  the  latter  was  described  as  executrix.  Neither  she  nor 
B.,  her  husband,  had  any  personal  interest  in  the  premises,  and  she  had 
no  authority  as  executrix  to  give  a  mortgage.  The  court  held  that  the 
plaintifis,  as  against  those  devisees  who  took  the  premises  under  the  will 
of  T.,  were  entitled  to  have  the  satisfaction  piece  cancelled,  and  to  he 
subrogated  to  the  lien  of  the  original  mortgage.  In  the  opinion,  the  court 
say: 

**  It  is  no  doubt  true,  however,  as  the  learned  counsel  for  the  respond- 
ents argues,  that  a  volunteer  cannot  acquire  either  an  equitable  lien  or 
the  right  to  subrogation  (Sandford  v.  McLean,  8  Paige,  122 ;  Wilkes  v. 
Harper,  1  N.  Y.  586;  2  Barb.  Ch.  338),  but  one  who,  at  the  request  of  an- 
other, advances  his  money  to  redeem  or  even  to  pay  off  a  security  in 
which  that  other  has  an  interest,  or  to  the  discharge  of  which  he  is  bounds 
is  not  of  that  character,  and  in  the  absence  of  an  express  agreement  one 
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would  be  implied,  if  necessary,  that  it  shall  subsist  for  his  use,  and  it  will 
be  so  enforced.  But  the  doctrine  of  substitution  may  be  applied  although, 
there  is  no  contract,  express  or  implied.  It  is  said  to  rest  *  on  the  basis 
of  mere  equity  and  benevolence '  (Cheeaeborough  t.  Millard,  1  Johns.  Gh. 
409 ;  1  Story's  Equity  Jurisprudence,  §  408),  and  is  resorted  to  for  the 
purpose  of  doing  justice  between  the  parties.  Here  the  defendants  have 
no  equity.  In  any  aspect  of  the  case  the  plaintifb  haye  paid  a  debt 
which  the  testator  ought  to  have  paid  and  a  mortgage  to  which  the  land 
was  8ubjec^  under  the  belief  auUiorized  by  the  words  and  acts  of  the 
legal  representatives  of  the  deceased,  that  they  were  to  have  a  valid  se- 
curity upon  it.  It  has  not  been  given  to  them,  and  it  will  subserve  the 
purposes  of  justice  and  violate  no  rule  of  law  to  subrogate  them  to  the 
Hen  of  the  mortgage  as  against  any  of  the  parties  to  this  action,  since 
their  title  was  affected  by  it  (Barnes  v.  Mott,  64  N.  T.  897;  21  Am.  Rep. 
625),  and  no  wrong  can  be  done  to  either  by  putting  the  plaintiff  in  the 
place  of  the  original  creditor." 

It  is  a  settled  rule  of  law  that,  where  one  advances  to  another  money 
to  pay  a  lien  on  the  latter*s  property,  and  he  is  to  receive  a  security  for 
his  loan,  and  the  security  given  is  for  any  cause  void,  the  lender  will  be 
subrogated  by  a  court  of  chancery  to  the  rights  of  the  paid  lienor,  and 
may  enforce  them  as  far  as  necessary  to  make  good  his  debt,  where  no 
prior  equities  have  intervened.  Patterson  v.  Birdsall,  64  N.  Y.  294; 
Barnes  v.  Mott,  Id.  397;  Green  v.  Millbank,  3  Abb.  N.  G.  138;  Clarke  v. 
Barnes,  76  N.  Y.  801-305;  Johnson  v.  Parmley,  14  Hun,  398;  Snelling  v. 
Mclntyre.  6  Abb.  N.  C.  469;  Stover  v.  Wood,  26  N.  J.  Eq.  417;  Reed  v. 
King,  23  Iowa,  500;  Reagan  v.  Hadley,  67  Ind.  509  ;  Sheldon  on  Subro- 
gation, §§  8,  19,  20;  Russell  v.  Mixer,  42  Gal.  476;  Bruce  v.  Bonney,  12 
Gray,  107. 

The  jurisdiction  of  a  court  of  equity  where  an  agreement  to  exe- 
cute a  mortgage  has  not  been  carried  oat,  or  where,  through  fraud,  acci- 
dent, or  mistake,  a  mortgage  is  improperly  executed,  is  firmly  estab- 
lished. Chase  v.  Peck,  21  N.  Y.  581;  Matter  of  Howe,  1  Paige,  126; 
Hatch  V.  Morris,  3  Edw.  Gh.  313;  Moore  v.  Thomas,  1  Oregon,  201. 
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OOLIilNB  VS.  MAOTAYISH. 

[68  Maryland,  166.] 

Power  to  make  investments. — ^Lease  for  ninety-nine  tears. 

Under  a  residuary  deyise  to  testator^B  wife,  in  tnut  for  her  use  during  life,  with 
power  on  the  consent  of  persons  named  to  make  snch  "  change  of  ioYestments  * 
and  "  re-inyeatment  **  as  might  be  proper  in  her  estimation,  and  to  execute  all 
needful  deeds  and  leases,  a  lease  for  ninety-nine  years,  renewable  foreyer,  of  on- 
improyed  property,  is  anthoriaed. 

Action  to  compel  performance  of  an  agreement  to  lease. 

Francis  P.  Stevens^  Richard  Bernard  and  Arthur  W.  Ma- 
<hen^  for  appellants. 

S.  Teackle  WdUis^  Jr.^  and  S.  TeacJde  Wallisj  for  appel- 
lee. 

Miller,  J.  In  this  case  the  aatboritj  of  the  appellee  to 
make  leases  is  founded  upon  the  will  of  Charles  Carroll  Mac- 
Tavieh,  which  was  admitted  to  probate  in  March,  1868,  Bj 
this  will  the  testator  devised  his  residaary  estate  to  his  wife 
(the  appellee),  Marcella  MacTavish,  her  heirs,  execntors  and  ad- 
ministrators in  trust  to  apply  the  income  and  revenne  thereof 
to  her  own  use  during  her  life,  and  after  her  death  he  devised 
the  same  to  his  four  children,  but  subject  to  certain  limitations 
which  it  is  unnecessary  to  state.  Hien,  with  respect  to  the 
jpowera  oi  the  said  Marcella,  he  makes  the  following  pro- 
visions : 

"  I  hereby  authorize  and  empower  my  wife,  as  trustee  afore- 
said, so  long  as  she  shall  remain  unmarried,  and  her  successors 
in  this  trust  with  the  consent  of  Thomas  C.  Yearley  during 
the  lifetime  of  the  latter,  and,  after  his  death,  with  the  consent 
of  Daniel  J.  Foley,  and  after  Mr.  Foley's  death,  with  the  con- 
sent of  her  brothers-in-law,  Henry  Scott  and  Gould  Hoyt,  the 
two  last  persons  to  be  consulted  until  such  time  as  two  of  mj  . 
children  shall  arrive  at  the  age  of  twenty-one  years,  when  said 
children  and  my  remaining  children  as  they  respectively  arrive 
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at  twenty-one  years  of  age  are  to  be  consnlted,  and  with  their 
consent  to  make  such  change  of  investment  of  my  estate  and 
such  re-investment  and  changes  thereof  from  time  to  time  as 
may  be  in  the  estimation  of  my  said  trustee  proper  and  advan- 
tageoos,  to  which  end  I  hereby  authorize  and  empower  my  said 
trustee  to  do  all  lawful  acts  and  things,  and  execute  and  deliver 
all  needful  deeds,  Udsee  and  other  instruments  of  writing  in 
the  premises  with  the  consent  and  authority  aforesaid." 

"  And  I  further  declare  it  to  be  my  will  and  intention  that 
my  said  wife,  trustee  as  aforesaid,  shall  continue  to  exercise  the 
rights  and  powers  conferred  upon  her  as  above  stated,  so  long 
only  as  she  shall  remain  unmarried,  and  that  should  she  con- 
tract a  second  marriage,  then  the  said  trust  to  cease,  and  I  here- 
by constitute  and  appoint  her  brothers-in-law,  Henry  Scott  and 
Gould  Hoyt,  as  and  for  my  trustees  in  her  stead,  to  take  charge 
of  my  estate  immediately  after  such  marriage,  and  I  hereby 
confer  upon  them  all  the  powers  previously  conferred  upon  and 
exercised  by  my  wife,  as  trustee  aforesaid,  subject  to  the  same 
conditions." 

This  case  was  argued  with  the  preceding  one,  and  it  is  not 
therefore  necessary  to  repeat  what  we  have  said  in  our  opinion 
in  that  case  in  reference  to  questions  which  are  common  to 
both. 

It  is  very  clear  that  under  this  will  the  leasing  power  is  not 
open  to  the  objection  of  transgressing  the  perpetuity  rule,  for 
in  no  event  can  either  the  power  or  the  trust  continue  for  a 
longer  period  than  the  widowhood  of  Mrs.  MacTavish  and  the 
lives  of  Scott  and  Hoyt.  Nor  have  we  any  difficulty  as  to  the  ob- 
jection that  the  assent  to  the  lease  of  the  children,  who  had  at- 
tained majority,  had  not  been  attained.  The  will  requires  the  as- 
sent of  different  parties  at  different  times,  and  whose  assent  was 
necessary  in  this  case  depends  upon  the  question  who  were  re- 
quired to  assent  on  the  10th  of  March,  lb76,  the  date  of  the 
contract  for  the  lease  ?  At  tliat  time  only  one  oi  the  children 
had  attained  the  age  of  twenty-one,  and  by  the  plain  terms  of 
the  will  the  assent  of  the  children  ^^as  not  required  until  two 
of  them  had  attained  that  age.  The  assent  of  Mr.  Yearley  was 
all  that  was  then  required,  and  this  assent  is  secured  to  the  ap- 
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pellants  by  the  decree  appealed  from.  The  object  of  the  bfll 
in  the  case  is  to  enforce  specific  execation  of  the  contract  of 
the  10th  of  March,  1876,  and  if  it  was  good  in  this  respect  at 
the  time  it  was  made,  the  appellants  cannot  escape  the  obliga- 
tion to  execute  it  because  the  assent  of  other  parties  may  have 
become  necessary  to  leases  made  at  a  subsequent  period. 

The  only  remaining  objection  that  need  be  noticed,  is  that 
the  power  is  given  for  the  purpose  of  changing  investmeuts, 
and  a  lease  for  ninety-nine  years,  renewable  forever,  is  not  a 
good  execution  of  such  a  power.  It  may  be  true  that  the  usual 
mode  of  effecting  a  change  of  investment  is  by  a  sale  of  the 
propei-ty  or  securities  in  which  the  original  investment  stands, 
and  putting  the  proceeds  in  other  property  or  securities ;  but 
the  question  here  is,  what  was  the  intention  of  the  testator  in 
this  respect?  In  this,  as  in  other  parts  of  his  will,  that  inten- 
tion must  prevail  unless  it  contravenes  some  established  rule  of 
law.  The  testator  speaks  of  a  "  change  of  investment "  of  his 
" estate^'^  and  a  part  of  that  estate  consisted  of  vacant  unim- 
proved lots  in  Baltimore  city.  Now  the  owner  of  such 
property  who  wished  to  make  it  productive  or  available, 
and  was  unable  or  unwilling  to  improve  it  himself,  could 
either  sell  it  outright  and  invest  the  proceeds  in  other  se- 
curities, or  lease  it  under  perpetual  leases  reserving  a  sub- 
stantial annual  money  rent.  It  seems  to  us  clear  that  the 
testator  intended  the  latter  course  might  be  adopted  with 
respect  to  this  portion  of  his  estate ;  for  he  not  only  fails 
to  give  a  power  of  sale  in  direct  terms,  but  expressly  con- 
fers upon  the  trustee  the  power  to  execute  leasees.  Such 
leases  would  practically  work  a  change  of  investment  of  so 
much  of  his  estate  as  consisted  of  or  was  invested  in  theee 
unimproved  and  unproductive  city  lots.  As  explained  in 
Bamks  v.  Haskie  (45  Md.  217),  the  owner  and  lessor  secures 
by  such  a  lease  the  prompt  payment  in  perpetuity  of  the  in- 
terest on  a  sum  of  money  equivalent  to  the  value  of  the  prop- 
erty in  fee  at  the  time  the  lease  is  made.  By  this  means  he  de- 
rives an  income  from  his  land,  and  makes  a  ^' secure  and  perma- 
nent investment  of  its  value  in  the  land  itself."  We  are  there- 
fore clearly  of  opinion  that  the  appellee  had  the  power  to  make 
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the  lease  in  controversj,  and  that  the  appellants  will  acquire  a 
good  title  therennder. 

Decree  affirmed,  and  caase  remanded. 


White  vs.  Ditsok. 

[Sapreme  Ck>iirt  of  Massachusetts^  January,  1886 ;  1  New  England  Reporter,  486.] 

Language  cbeating  a  tbtjst. — Exbcutob  who  is  also  trustee. 
disghabge  of. — liability  of  subbtie8  on  bond  of. 

A  residuary  devise  to  a  person  "  to  be  disposed  of  by  bim  for  such  charitable  pur- 
poses as  he  shall  think  proper,"  creates  a  trust. 

An  executor  who  is  also  trustee  can  only  discharge  himself  in  the  former  ca- 
pacity by  some  open  and  notorious  act  in  the  Probate  Court. 

The  sureties  on  a  bond  given  by  an  executor  who  is  also  charged  with  trust 
duties,  conditioned  to  administer  according  to  law  all  testator's  g^ds,  chat- 
tels and  credits,  and  the  "proceeds  of  all  his  real  estate  that  may  be  sold 
for  the  payment  of  his  debts  and  legacies/*  are  liable  for  the  residue  of  the 
personal  estate  received  by  him  as  executor,  and  not  applied  in  discharge 
of  the  trusts  committed  to  him,  but  not  for  the  proceeds  of  real  estate  sold 
under  a  trust  power  and  not  by  authority  derived  solely  from  the  Probate 
Court 

Action  on  an  executor's  bond, 

S.  M.  Johnson^  for  plaintiff. 

TF.  O.  RusseU^  Jdhez  Fox  and  R,  Lund^  opposed. 

Devens,  J.  The  defendants,  who  are  the  sureties  on  the 
bond  of  the  late  John  P.  Healy,  as  executor  of  the  will  of  John 
PercivaU  having  admitted  a  breacli  thereof,  the  case  at  bar  has 
been  referred  to  an  assessor  to  report  the  facts,  and  is  now 
before  us  upon  a  reservation  of  the  questions  of  law  raised 
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upon  the  facts  stated  in  his  report  and  in  the  snbseqnent  agree- 
ment of  additional  facts  bj  the  parties. 

It  is  not  denied  that  Healj,  as  executor,  paid  all  the  debts, 
specific  legacies  and  funeral  expenses  of  the  testator.  The 
first  and  most  important  inquiry  is  as  to  the  responsibility  of 
the  sureties  for  that  which  came  into  his  hands  under  the  re- 
siduary clause  of  the  will. 

This  is  in  the  words  following :  "  All  the  rest  and  residue 
of  my  property  and  estate,  real,  personal  and  mixed,  of  which 
I  shall  die  seized  or  to  which  I  may  be  entitled  at  the  time  of 
my  decease,  I  give,  devise  and  bequeath  to  the  said  John  P. 
Healy,  to  be  disposed  of  by  him  for  such  charitable  purposes 
as  he  shall  thiuk  proper."  This  clause  is  preceded  by  one 
which  gave  to  Healy  a  sword  and  portrait  of  the  testator,  to  be 
disposed  of  '^  in  such  a  way  and  manner "  as  he  may  thiuk 
"  fit  and  proper."  The  earlier  clause  differs  from  that  we  are 
considering  in  the  important  respect  that  no  restraint  is  placed 
upon  the  disposition  Healy  might  make  of  the  articles  therein 
bequeathed,  while  the  property  bequeathed  by  the  latter  clause 
is  "  to  be  disposed  of  "  by  him  for  "  charitable  purposes,"  al- 
though the  selection  of  the  objects  of  the  charity  which  should 
receive  the  bounty  was  left  to  Healy. 

The  word '^charitable"  has  a  distinct  legal  meaning,  de- 
rived from  the  statute  of  43  Eliz.  ch.  4,  from  the  construction 
given  to  it  in  the  definition  of  the  objects  of  charity,  and  from 
the  application  of  the  statute  to  other  uses  which  are  not  in- 
cluded in  those  there  enumerated,  but  which  come  vrithin  its 
spirit  by  analogy.  While  the  gift  to  Healy  is  not,  in  terms, 
in  trust,  the  object  for  which  it  is  confided  to  the  donee  dis- 
tinctly appears  to  be  its  distribution  to  charitable  purposes. 
For  this  only  it  is  intrusted  to  him.  He  took  the  gift  for  no 
purpose  personal  to  himself  nor  in  any  manner  for  his  own  use, 
and  had.  no  beneficial  interest  therein.  It  is  not  material, 
therefore,  that  the  words  "  in  trust "  are  not  found  in  the 
terms  of  the  bequest.  {Nichols  v.  AUen^  130  Mass.  211;  Schon- 
lev,  Petitioner,  134  Mass.  426.) 

While  a  bequest  which  could  be  applied  to  purposes  other 
than  charitable  might  be  held  too  indefinite  to  be  carried  out. 
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the  limitation  of  its  distribution  to  purposes  well  defined  and 
deemed  worthy  of  particular  protection,  even  if  various,  would 
enable  the  court,  were  the  fund  still  in  the  hands  of  the  trustee, 
to  compel  him  to  execute  this  clause  of  the  will  by  the  selec- 
tion of  the  charitable  purposes  to  which  the  fund  should  be  de- 
voted. The  testator  has  shown  his  intention  to  dispose  of  this 
gift  for  charitable  purposes  generally,  and  a  confidence  has  been 
reposed  in  the  trustee  to  make  a  selection  of  the  objects  of 
charity.  If,  therefore,  the  trustee  proceeds  in  good  faith  and 
with  reasonable  diligence  to  divide  and  distribute  such  a  legacy 
for  purposes  which  could  properly  be  called  charitable,  either 
by  directly  applying  it  to  objects  thereof,  or  transferring  it  to 
responsible  societies  or  associations  formed  for  such  purposes, 
a  court  of  chancery  would  not  interfere  with  the  exercise  of 
his  discretion.  Should  he  refuse  to  do  this,  there  would  be  no 
serious  diflSculty  in  compelling,  by  the  proper  agencies  of  such 
a  coTirt,  the  execution  of  the  trust,  and  in  preventing  the  fund 
from  being  misappropriated  to  selfish  uses.  {Saltonstall  v. 
Sanders,  11  Allen,  446 ;  Lcyring  v.  Marshy  2  Cliff.  469;  s.  c.  6 
Wall.  [73  U.  S.  bk.  18,  L.  ed.  802] ;  Marsh  v.  Renton,  9» 
Mass.  132;  AWy-Qm.  v.  Oleg^  1  Atk.  866.) 

Whether  the  power  to  select  charitable  objects  was  strictly 
limited  to  Healy,  on  iaccount  of  the  personal  confidence  reposed 
in  him,  so  that  if  he  had  declined  to  accept  the  trust,  or  if  he 
had  deceased  without  completing  the  execution  of  it,  it  could 
not  be  executed  by  the  intervention  of  the  court,  and,  the  trust 
thus  failing,  the  fund  should  go  to  the  next  of  kin ;  or 
whether,  the  testator  having  distinctly  shown  his  intention 
that  it  should  be  devoted  to  charitable  purposes  generally,  it 
should  be  held  that  the  power  of  selection  was  attached  to  the 
trust,  so  that  it  might  be  executed  through  a  trustee,  who^ 
should  carry  into  effect  the  controlling  purpose  of  the  testa- 
tor under  the  supervision  of  this  court,  is  a  question  not 
necessary  now  to  be  discussed.  {Loring  v.  Marshy  uhi  su- 
pra;  Fontainy.  Havenel,  17  How.  369  [68  U.  S.  bk.  15,  L. 
ed.  80].) 

The  first  inquiry  is  as  to  the  liability  of  the  sureties.  "While 
Healy  fully  completed  the  administration  of  the  estate,  by  the 
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payment  of  all  debts,  legacies  and  expenses,  he  settled  no  final 
account  as  executor,  and  did  not  by  any  open  and  notorious  act 
discharge  himself  as  such  in  the  Probate  Court,  by  assuming  to 
transfer  the  residue  of  the  property  to  himself  as  trustee,  or  by 
any  other  act  indicating  an  intention  thereafter  to  hold  the 
same  for  the  purposes  of  the  trust.  The  will  gave  to  him  two 
characters,  those  of  executor  and  trustee ;  and  the  duties  of  the 
latter  character  were  entirely  distinct  from  and  independent  of 
those  of  the  former.  As  actual  payment  cannot  be  made  by 
one  to  himself,  it  has  been  held  that  where  the  same  person  is 
executor  and  trustee,  he  must  give  a  bond  in  his  character  as 
trustee  before  he  can  exonerate  himself  from  his  liability  as  ex- 
ecutor. {HaU  V.  Cuahing^  9  Pick.  395  ;  Dorr  v.  Wainvrrighi^ 
13  Pick.  328 ;  Newoomb  v.  WiUiamSj  9  Met.  525-534 ;  Gankey 
V.  Diokimon^  13  Met.  5 ;  DaggeU  v.  White,  128  Mass.  398 ; 
Gen.  Stats,  ch.  100,  §  14.) 

While  it  is  not  controverted  by  the  defendants,  that  if  a 
case  were  presented  where  the  trustee  was  legally  compelled  to 
give  bonds,  it  would  be  necessary  to  show,  by  compliance  with 
this  requirement,  that  a  transfer  of  the  property  was  made  by 
the  executor,  their  principal  contention  is,  that  such  is  not  the 
case  at  bar;  and  that  if  it  can  be  shown  that  Healy  had  fallj 
completed  his  duties  as  executor,  it  must  be  held  that  the  resi- 
due of  the  property  was  lawfully  retained  by  him  as  trustee. 
This  question  will  be  of  less  interest  hereafter,  as,  by  the  stat- 
ute of  18Y3,  ch.  122  (Pub.  Stats,  ch.  141,  §  10),  every  trustee 
is  required  to  give  at  least  his  own  personal  bond,  which  cer- 
tainly contemplates  that  where  the  same  person  is  executor 
and  trustee  there  shall  be  a  distinct  transfer  of  property  to 
him  in  the  latter  capacity,  by  authority  of  the  Probate  Court 
{Parker  v.  Seara,  117  Mass.  513.) 

Even  if  this  were  a  case  where  the  trustee  might  be  and 
was  by  the  will  exempted  from  giving  bond,  we  should  not  be 
prepared  to  say  that  the  facts  that  Healy  ceased  at  a  certain 
time  to  do  any  acts  as  executor,  all  that  was  necessary  in  that 
capacity  being  then  completed,  and  thereafter  did  certain  acta 
ahowing  an  intention  to  execute  the  trust,  were  alone  sufiicient 
without  any  settlement  of  his  accounts  as  executor  in  the 
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Probate  Court,  to  exonerate  him  and  the  sureties  on  his  bond 
as  executor.  There  should,  in  that  case,  be  some  public  act 
which  could  only  take  place  in  that  court,  indicating  a  dis- 
charge of  himself  in  one  capacity  and  the  acceptance  of  the 
trust  imposed  upon  him  in  the  other  before  this  transfer 
could  take  place.  (Newcomb  v.  WUlia7n%^  vbi  supra,)  This 
might,  perhaps,  be  by  any  definite  act  assented  to  by  that 
court,  as  where  an  executor,  who  had  been  appointed  trustee, 
has  also  qualified  as  such,  charged  himself  in  his  account  as 
executor  with  money  paid  to  himself  as  trustee,  which  account 
had  been  allowed.    {Crocker  v.  Dillon^  133  Mass.  91.) 

In  Taylor  v.  Dubois  (4  Mason,  131),  cited  by  the  defend- 
ants, an  administratrix,  after  a  decree  of  the  Probate  Court  as- 
certaining the  distributive  shares  of  the  intestate  estate,  had 
the  guardianship  of  one  of  the  persons  entitled  to  a  share  who 
was  a  minor ;  it  was  held  that,  by  operation  of  law,  she  held 
the  amount  by  way  of  retainer,  as  guardian  and  not  as  admin- 
istratrix, and  that  no  snit  lay  against  her  sureties  upon  the  ad- 
ministration bond  for  the  amount  due  her  ward.  But  in  that 
case,  by  a  process  in  Rhode  Island  known  as  quietus,  an  admin- 
istrator might  be  fully  discharged  by  the  Probate  Court.  This 
quietiMj  which  was  a  decree  rendered  by  that  court,  stated  in 
sabstance  that  the  administratrix  had  fully  administered  the 
estate,  and  ordered  th^t  "  she  be  and  hereby  is  from  henceforth 
acquitted  and  discharged  of  the  same."  Before  this  quietus 
she  had  signed  a  certificate  to  the  Probate  Court,  which  had 
been  recognized  by  it,  that  she  had  in  '^  her  possession  and  con- 
trol," as  guardian,  the  shares  of  the  minor  whose  property  was 
afterwards  wasted. 

StaU  V.  Hearst  (12  Mo.  365),  Coleman  v.  Smith  (14  S.  C. 
511),  and  Ca/rroU  v.  BosUy  (6  Yerg.  220),  also  relied  on  by  the 
defendants,  are  all  cases  where  the  question  of  responsibility 
arose  between  sureties,  on  the  bond  of  the  principal  defendant 
as  administrator,  and  the  sureties  on  his  bond  as  guardian.  In 
these  it  was  held  that  when  the  time  for  the  settlement  of  the 
estate  as  administrator  had  fully  expired  and  the  distributive 
share  of  the  minors  had  been  ascertained,  it  must  be  deemed 
that  thereafter  the  funds  were  held  by  the  principal  defendant 
Vol.  IV.--38 
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a8  guardian,  as  that  was  the  capacity  in  which  he  had  the  right 
then  to  hold  ;  and  that  the  property  was  thus  by  operation  of 
law  vested  in  him  as  gnardian.  But  we  are  referred  to  no 
case  where  the  same  person  was  administrator  and  guardian 
and  had  failed  to  qualify  in  the  latter  capacity,  in  which  it 
has  been  held  that  the  sureties  on  his  bond  as  administrator 
were  discharged.  The  ground  upon  which  the  transfer  of 
the  property  is  presumed  to  take  place,  namely,  that  one 
shall  be  deemed  to  hold  in  that  capacity  in  which  he  ought  to 
hold,  has  no  existence  where  the  principal  has  not  qualified  as 
guardian. 

The  will  by  which  Healy  was  appointed  a  trustee  for  the 
distribution  of  the  residue  of  the  estate  for  "  charitable  pur- 
poses," did  not  exempt  him  from  giving  a  bond  ;  but  the  de- 
fendants contend  that  Healy  was,  from  the  character  of  the 
trust,  so  situated  that  he  could  not  properly  have  been  required 
to  give  bond  ;  and  that,  therefore,  as  it  is  shown  by  a  variety 
of  facts  that  after  1865  he  held  the  property  as  trustee,  he 
^nust  be  deemed  to  have  discharged  his  sureties  on  his  bond  as 
•executor.  If  it  were  true  that  he  was  entitled  to  enter  upon 
his  duties  as  trustee  without  giving  bond  for  their  faithful  per- 
formance, there  w^ould  be  force  in  this  position,  especially  if, 
the  debts  and  legacies  having  been  paid,  the  residue  had 
been  ascertained  by  a  proper  decree  of  the  Probate  Court 
settling  his  account.  But  no  such  decree  was  ever  made,  nor 
was  the  trustee  entitled  to  enter  on  his  duties  without  giving 
bond. 

Tlie  defendants,  upon  this  point,  rely  on  the  case  of  Lowell^ 
Appellant  (22  Pick.  215),  which  is  followed  in  Drury  v.  Nai- 
iok  (10  Allen,  169).  It  is  decided  in  Lowdl^  Appellant^  that, 
where  property  is  given  to  trnstees  for  the  purpose  of  a  general 
-charity,  such  as  the  gift  there  in  question,  which  was  for  the 
promotion  of  education  and  the  advancement  of  science  by  a 
permanent  institution,  and  where  the  testator  had  provided  for 
the  perpetuation  of  the  trusts  and  for  a  continuous  succession 
x)f  trustees,  without  reference  to  the  probate  law,  and  where 
lie  also  had  appointed  perpetual  visitors  of  his  charity,  it  was 
aot  a  gift  in  trust  for  any  person  or  persons  within  the  true  in- 
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tent  and  meaning  of  the  statute ;  and  that  in  etich  case  the 
trustee  was  not  required  by  law  to  give  bond  before  entering 
upon  the  duties  of  his  trust. 

The  distinction  between  this  ease  and  that  at  bar  is  obvious. 
There  is  here  no  public  charity,  indefinite  in  duration,  to  be  per- 
manently established,  where  a  perpetual  succession  of  trustees 
is  to  take,  hold  and  administer  the  property,  provision  being 
made  for  the  rendering  and  auditing  of  its  accounts  and  for 
the  supervision  of  a  permanent  board  of  visitors.  The  adminis- 
tration of  a  sum  of  money  bestowed  under  such  circumstances 
and  for  such  a  purpose  may  well  be  deemed  to  be  beyond  the 
control  of  the  Probate  Court.  That  which  is  here  bequeathed 
is  a  sum  of  money,  to  be  distributed  by  a  trastee  for  charitable 
purposes,  which  consist  of  the  residue  of  an  estate.  No  iusti- 
tation  of  public  charity  is  to  be  founded,  although  the  trustee 
may  undoubtedly  transfer  the  sum  bequeathed  to  institutions 
formed  for  that  purpose,  and  no  fund  is  to  be  permanently 
held.  Within  such  reasonable  time  as  shall  enable  the  trustee 
to  make  proper  inquiry,  in  order  to  ascertain  what  individuals  or 
societies  coming  within  the  terms  of  the  trust  may,  in  the  just 
exercise  of  his  discretion  as  trustee,  be  made  the  immediate  re- 
cipients of  the  testator's  bounty,  the  fund  is  to  be  distributed. 
The  ground  upon  which  it  was  held  in  Lowell^  Appellant  {uhi 
9upra\  that  the  provisions  of  the  Rev.  Stats,  (ch.  69,  §  1),  and 
in  Drury  v.  Natich  {vhi  supra) ^  that  the  provisions  oi  the 
6en.  Stats,  (ch.  100,  §  1),  requiring  a  bond  to  be  given  in  all 
cases  by  testamentary  trustees,  except  where  there  was  a  special 
exemption  by  will,  or  where  all  persons  interested  consented 
that  it  should  not  be  required,  had  no  application  to  a  public 
charity  established  in  a  perpetual  succession  of  trustees,  cannot 
be  so  extended  as  to  exempt  individuals  charged  with  the  dis- 
tribution of  sums  of  money  "  for  charitable  purposes,"  from 
^ving  bond  to  perform  their  trust.  • 

It  is  suggested  that,  in  the  latter  case,  those  who  are  to  re- 
ceive the  benefit  of  this  sum  are  entirely  indefinite ;  that  the 
only  provision  for  putting  in  suit  such  a  trustee's  bond  is  "  for 
the  use  and  benefit  of  any  person  interested  in  the  trust  es- 
:tate  "  (Gen.  Stats,  ch.  100,  §  12 ;  Pub.  Stats,  ch.  148,  §  18)  ; 


S96  AMERICAN  PROBATE  REPORTS. 

that  no  person  or  institution  could  thus  describe  itself ;  and, 
therefore,  that  it  cannot  have  been  intended  that  any  such  bond 
should  have  been  given.  We  cannot  assent  to  this.  All  per- 
sons who  are  themselves  objects  of  charity,  within  the  legal 
meaning  of  the  term,  and  any  institutions  founded  for  chari- 
table purposes  might  become  interested.  If  the  court  should 
be  compelled  to  select  another  trustee,  in  order  to  carry  out  the 
purpose  of  the  testator,  each  of  those  who  might  become  enti- 
tled by  this  selection,  as  made  under  the  direction  of  the  court, 
would  be  interested  in  the  bond  given  by  the  original  trustee, 
and  might  be  empowered  to  bring  suit  thereon.  (Gen.  Stats, 
ch.  100,  §  12.)  After  the  decease  of  the  original,  if  any  of  the 
trust  fund  remained  undisposed  of,  whether  it  were  held  that 
the  power  of  selection  was  attached  to  the  trust  so  that  it 
could  still  be  executed,  or  that  it  was  personal,  so  that  tiie 
residue  undisposed  of  would  go  to  the  next  of  kin,  there 
would  ill  either  event  be  persons  directly  interested  in  the  tmst 
estate. 

We  are,  therefore,  of  opinion  that  the  sureties  on  the  exec- 
utor's bond  of  Healy  are  liable  for  the  residue  of  the  personal 
property  received  by  him  and  not  disposed  for  "  charitable 
purposes."  In  considering  to  what  extent  they  are  liable,  it  is 
necessary  to  determine  whether  they  are  responsible  for  the 
proceeds  of  the  real  estate  sold  by  Healy. '  The  will  not  only 
authorized  but  directed  him  to  convert  the  whole  real  estate  of 
the  testator  into  money  as  soon  after  the  testator's  decease  as  it 
should  seem  expedient,  and  provided  that  any  deed  executed 
by  him  should  convey  as  perfect  a  title  as  if  made  by  the  tes- 
tator. He  was  authorized  to  sell  at  public  or  private  sale, 
and  did  so  by  authority  of  the  will  and  not  of  the  Probate 
Court,  within  a  reasonable  time  after  the  death  of  the  testa- 
tor, receiving  therefor  the  sum  of  $4,700.  This  sum  was 
not  needed  for  the  payment  of  expenses,  debts  or  any  specific 
legacies. 

The  condition  of  the  bond,  according  to  the  statutes  in 
force  when  it  was  executed,  was  in  its  second  clause,  which  is 
the  only  one  necessary  to  be  considered :  ''  To  administer  ac- 
cording to  law  and  the  will  of  the  testator  all  his  goods,  chat- 
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tels,  rights  and  credits,  and  the  proceeds  of  all  his  real  estate 
that  may  be  sold  for  the  payment  of  his  debts  and  legacies, 
which  shall  come  to  the  possession  of  said  executor,  or  of  any 
other  person  for  him." 

By  the  Stat,  of  1880,  ch.  152  (Pub.  Stats,  ch.  129,  §  5),  the 
condition  of  a  bond  given  under  such  circumstances  was  al- 
tered by  striking  out  the  words  "  for  the  payment  of  his  debts 
and  legades,"  and  inserting  the  words  "  or  mortgaged."  The 
same  statute  of  1880  provided  that  where  license  or  authority 
was  given  to  an  executor,  etc.,  to  sell  real  estate,  no  special 
bond  to  account  for  the  proceeds  need  be  given  unless  the 
bond  given  on  his  appointment  was  insufficient.  Of  course  the 
liability  of  the  defendants  is  to  be  determined  by  the  law  as  it 
existed  when  the  bond  into  which  they  entered  was  made,  and 
by  its  terms.  The  clause,  '^  proceeds  of  his  real  estate  that 
may  be  sold  for  the  payment  of  his  debts  and  legacies,"  cannot 
cover  a  responsibility  for  a  sale  which  was  not  necessary  for  the 
payment  of  debts  or  any  definite  legacy.  Such  proceeds  would 
form  a  part  of  the  residuum  of  the  estate ;  but,  as  remarked 
by  Chief-Justice  Shaw,  '^  In  common  parlance,  as  well  as  in  a 
more  precise  use  of  language,  a  'legacy'  is  distinguishable 
from  the  gift  of  a  residue  or  share  in  a  residue."  {Quincy  v. 
Eogersy  9  Cnsh.  291,  297.) 

Had  the  executor  applied  to  the  Probate  Court  for  leave 
to  sell  real  estate  for  the  payment  of  legacies,  assuming  that 
there  was  no  provision  in  the  will  in  relation  to  the  subject,  it 
could  not  have  been  granted,  if  there  was  no  existing  unpaid 
legacy,  but  only  a  gift  of  the  residuum.  The  only  legacies  for 
the  payment  of  which  the  real  estate  could  be  sold  by  authority 
oi  the  Probate  Court,  were  such  as  were  definite,  and  that 
which  was  received  from  such  a  sale  was  the  only  money  for 
which  the  sureties  on  the  bond  would  be  responsible.  {Bobin- 
son  V.  Milled,  133  Mass.  286.) 

It  has  been  held  in  Alley  v.  Lawrence  (12  Gray,  873),  that 
a  devise  to  executors  in  trust  for  the  support  of  the  testator's 
children,  with  power  to  sell  and  convey  any  portion  of  the 
land,  gives  them  a  right  to  sell  and  convey  in  their  own 
names,  without  giving  other  bonds  than  as  executors.    It  was 
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not  necessary  there  to  consider  what  was  the  responsibility 
of  the  sureties  for  the  money  received  from  snch  a  sale. 
Whether  a  power  to  sell  given  by  will  was  to  be  treated  as 
a  personal  tmst  and  confidence  only  in  execntors  named,  so 
that  it  could  only  be  executed  by  them,  or  whether,  as  pre- 
scribing the  mode  of  administration  of  an  estate,  it  would 
pass  to  survivors  or  to  an  administrator  with  the  will  an- 
nexed, has  also  been  a  question  several  times  discussed  in  our 
decisions.  (  Warden  v.  Richa/rdsy  11  Gray,  277  ;  Oreenough 
V.  Welles,  10  Gush.  571 ;  Chandler  v.  Rider,  102  Mass.  268 ; 
Tainter  v.  Clark,  13  Met.  220.) 

Even  if  an  executor  invested  with  a  power  to  sell  real  es- 
tate, either  as  a  matter  of  personal  trust  and  confidence  in  him, 
or  as  a  mode  of  administering  the  estate  prescribed  by  the  tes- 
tator, which  might  be  exercised  by  any  successor,  might  make 
a  good  title  to  real  estate,  it  by  no  means  follows  that  the  sure- 
ties on  his  bond  would  be  responsible  for  the  proceeds  of  such 
real  estate,  in  view  of  the  limited  character  of  that  instrument. 
The  power  to  sell  real  estate,  independently  of  that  which  may 
be  given  by  the  Probate  Court  for  the  payment  of  debts  and 
legacies,  is  a  tmst  power  diflFering  from  that  which  properly 
belongs  to  the  executor  or  administrator.  It  may  be  that  the 
probate  of  the  will  fully  invests  him  with  this  power  and  that, 
even  if  he  should  properly  give  bond,  he  may  convey  a  good 
title  without  doing  so,  and  yet  that  the  sureties  on  the  original 
bond  would  not  be  responsible.  All  that  the  sureties  have 
agreed  to  be  responsible  for,  so  far  as  the  real  estate  is  con- 
cerned, are  ^^the  proceeds  of  his  real  estate  that  may  be 
sold  for  the  payment  of  his  debts  and  legacies.'*  This  is  a 
definite  obligation  and  contemplates  a  sale  of  the  real  estate 
strictly  for  these  purposes  by  authority  of  the  Probate  Court, 
as  without  this  authority  the  executor  or  administrator,  as 
such,  can  have  no  power  to  sell.  To  construe  it  as  binding 
the  sureties  to  be  responsible  for  a  sale  of  real  estate,  made 
for  no  such  purposes,  but  by  authority  of  a  trust  power 
given  in  the  will,  is  to  extend  their  obligation  much  too  far. 
There  is  certainly  no  expression  in  the  bond  which  covers 
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a  responsibilitj  for  real  estate  sold  under  authority  of  the* 
will. 

We  understand  that  the  argument  by  which  this  respon- 
sibility is  deemed  to  exist  is,  that  the  real  estate,  having  been 
lawfully  turned  into  money  under  the  power  of  the  will,  the 
proceeds  become  of  "  the  goods,  chattels,  rights  and  credits '' 
of  the  estate,  for  the  faithful  administration  of  which  the 
sureties  were  bound.  If  this  argument  were  tenable,  it  would 
follow  that  when  real  estate  was  ordered  to  be  sold,  to  a 
greater  amount  in  value  than  was  necessary  for  the  payment 
of  debts  and  legacies,  which  the  Probate  Court  is  authorized 
to  do  when  land  cannot  be  divided,  the  sureties  on  an  ad- 
ministration bond  in  the  form  here  used  would  be  responsi* 
ble  for  the  surplus.  Yet  this  is  certainly  not  the  case.  An 
additional  bond  has  always  in  such  case  been  taken  for  the 
protection  of  this  surplus,  for  the  reason  that  the  sureties 
in  the  original  bond  have  been  held  not  responsible  for  it, 
until  the  recent  change  in  the  administration  bond.  {Ben- 
neit  V.  Overingj  16  Gray,  267 ;  Robinson  v.  Millard^  vbi 
tupraJ) 

.  There  has  been  on  this  subject,  it  must  be  conceded,  a. 
conflict  of  authority  in  the  decisions  of  the  several  States,  not 
reconcilable  by  reason  of  the  differences  which  exist  in  the 
form  of  the  bonds  considered  in  the  several  cases.  They 
were  all  examined  with  great  care  in  Probate  Court  v.  Saz- 
ard  (13  R  I.  3).  It  was  there  held  that,  in  a  suit  on  an  ad- 
ministrator's bond  conditioned  to  administer  all  the  ''  goods, 
chattels,  rights  and  credits  "  of  the  deceased,  the  sureties  were 
not  liable  for  proceeds  of  real  estate  sold  by  the  executor 
under  a  power  in  the  will.  The  words  "  the  proceeds  of  real 
estate  sold  for  the  payment  of  debts  and  legacies,"  are  not 
found  in  the  Rhode  Island  bond ;  but  how  strictly  these  have 
been  limited  in  Massachusetts  is  shown  by  the  cases  already 
cited.  Even  if  the  real  estate  had  been  changed  into  money^ 
by  virtue  of  a  power  in  the  will,  it  is  not,  in  our  view, 
that  personal  property  for  the  administration  of  which  the 
sureties  became  responsible.     The  direction  of  the  will  that 
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his  real  estate  should  be  tamed  into  money  did  not  make 
it  "  his  goods,  chattels,  rights  and  credits,"  for  the  administra- 
tion of  which,  in  addition  to  "  the  proceeds  of  all  his  real 
estate  sold  for  the  payment  of  debts  and  legacies,'*  the  sureties 
became  responsible. 

In  ascertaining  the  amount  for  which  the  sureties  are  to 
be  held  liable,  it  is  important  to  determine  whether  any 
weight  should  be  given  to  the  books  kept  by  Healy,  and  the 
evidence  by  which  it  was  sought  to  supplement  them.  That 
the  book  which  professed  to  be  "  the  account  of  the  fund  left 
by  the  will  of  John  Percival  to  John  P.  Healy  to  be  used  by 
him  for  charitable  purposes,"  supplemented  by  the  receipts 
of  the  respective  societies  to  whom  funds  were  given,  and 
which  shows  an  expenditure  of  $1,100  to  three  charitable 
societies,  although  objected  to  by  the  plaintiff,  was  properly 
admitted,  cannot  fairly  be  questioned.  Even  if,  as  executor, 
Healy  failed  to  settle  his  account,  as  it  is  found  that  there  are 
no  debts  and  legacies  to  be  paid,  if  he  distinctly  devoted,  as 
trustee,  the  funds  left  by  Percival  to  charitable  purposes,  to 
the  extent  to  which  they  were  thus  devoted,  the  damages 
would  be  reduced.  That  these  three  gifts  were  thus  set  aside 
from  the  Percival  fund  is  found  by  the  auditor  and  the  facts 
fully  justify  the  finding. 

The  only  evidence  to  show  that  Healy  made  other  pay- 
ments from  the  Percival  fund,  is  derived  from  the  entries 
in  certain  family  expense  books,  commencing  in  1863,  and 
including  items  as  payments  to  charities,  taxes,  personal 
gifts,  etc.  By  comparison  of  the  amounts  expended  by  Healy 
during  the  time  covered  by  these  books,  and  in  former  years, 
the  defendants  seek  to  establish  the  proposition  that  certain 
sums  were  expended  from  the  Percival  fund  in  discharge  of 
his  obligation  to  expend  it  in  charity.  Unless  these  family 
expense  books  were  admissible  in  favor  of  the  sureties,  to 
show  the  fact  of  payments  from  this  fund,  we  have  no  occa- 
sion to  consider  the  weight  and  the  sufficiency  of  the  evidence 
afforded  by  them.  If  properly  rejected  by  the  assessor  there 
was  no  evidence  before  iiim  which  would  have  justified  a  find- 
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ing  in  favor  of  the  eureties,  as  to  the  sams  claimed  by  them 
to  be  thas  shown  to  have  been  expended.  The  statements  in 
these  books  were  not  even  entries  made  in  a  book  of  ac- 
counts for  the  purpose  of  charging  those  to  whom  they  were 
made.  They  are  mere  declarations  that  certain  sams  were 
paid  by  He^y  in  charity ;  the  payments  do  not  purport  to 
have  been  made  on  account  of  the  Percival  fund.  Such 
declarations  cannot  afford  legal  evidence  of  payments  by  Healy 
in  charity ;  far  less  of  payments  from  the  Percival  fund,  and 
were  properly  rejected  by  the  assessor.  Nor  was  the  assessor 
bound,  as  contended  by  the  defendants,  to  render  judgment  in 
their  favor  upon  the  presumption  that  the  residue  in  Healy's 
hands  was  paid  out  in  accordance  with  the  terms  of  the  trust. 
Upon  this  point  the  burden  of  proof  was  on  the  defendants. 
{Choate  V.  Arringtony  116  Mass.  552.) 

There  remain  the  questions  of  interest  upon  the  sums  for 
which  the  sureties  are  liable,  and  of  any  charges  or  commissions 
wliich  may  properly  be  deducted.  When  there  is  a  willful 
breach  of  duty,  interest  may  be  allowed,  with  annual  rests. 
{Jenniaon  v.  Hapgood^  10  Pick.  77,  104.) 

Ordinarily,  when  a  trustee  fails  to  pay  over  or  to  distribute 
money,  he  should  at  least  be  charged  simple  interest  thereon. 
The  question  of  compensation  is  also  one  within. the  discretion 
of  the  court  to  a  large  extent  and  it  may  be  wholly  disallowed. 
{Brooks  V.  Jackaony  125  Mass.  307.) 

In  view  of  all  the  circumstances  of  the  case,  no  willful 
breach  of  duty  is  shown ;  it  may  have  been  that  Mr.  Healy 
wrongly  thought,  indeed,  that  no  legal  duty  was  imposed  on 
him,  but  an  obligation  binding  on  his  conscience  only.  There 
has  certainly  been  a  failure  to  pay  over  the  money  when  it 
should  have  been  done.  Admitting  that  the  trustee  was  enti- 
tled to  a  certain  length  of  time  for  the  selection  of  the  proper 
objects  of  charity,  no  reason  appears  why  an  ample  opportunity 
had  not  been  afforded  when  he  made,  in  February  25,  1867, 
the  donation  to  the  Ladies'  Home  Educational  Society.  The 
last  act  done  by  him  strictly  as  executor  was  on  November  25, 
1865,  and  the  whole  estate  had  been  converted  into  personal 
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property  a  conaiderable  time  previotislj.  CTpon  the  balance 
then  due,  deducting  the  sum  of  $4,700,  the  price  of  the  real 
estate,  simple  interest  at  six  per  cent  should  be  computed  from 
February  25, 1867,  to  the  rendition  of  the  judgment,  and  added 
to  the  principal  sum.  From  this  should  be  deducted  Healj's 
commissions  of  2|  per  cent.,  as  computed  by  the  master,  the 
amount  left  in  his  hands. 
Ordered  accordingly. 
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ADMINISTRATION. 

A  grant  of  administration  upon  the  estate  of  a  living  person  is  Toid^ 
and  can  be  impeached  collaterally.  Devlin  V.  CammonufeaUh,  76 ; 
ThamoB  y.  PeapU,  284 

ADMINISTRATOR. 

1.  An  administrator  is  liable  for  the  loss  of  the  avails  of  a  note  misap- 
propriated by  a  collection  agent  chosen  by  him,  unless  he  can  show 
actual  necessity  for  the  employment,  the  use  of  the  best  accredited 
agencies,  and  in  all  respects  the  exercise  of  the  diligence  and  care 
of  a  prudent  man  in  like  circumstances.    MeOloikey  y.  GUasany  101 

3.  'An  administrator  is  not  liable  for  the  loss  of  funds  deposited  in  a 

private  bank  arising  from  its  failure,  unless  the  fact  of  the  bank'a 

weakness  was  known  to  him  or  could  have  been  ascertained  by  the 

exercise  of  ordinary  prudence  and  diligence.    Garwood  v.  Edms8$j 

244 
ADVANCEMENT. 

The  acceptance  by  a  child  of  an  advancement  in  full  of  his  share  in  hifr 
parent's  estate  bars  him,  and,  in  the  event  of  his  death  intestate, 
his  children  also,  from  any  claim  thereon.  3imp9on  v.  Simpwn^  481!^ 
ALTERATIONS. 
A  testator  cannot,  by  merely  striking  out  words,  alter  a  will  so  as  to  en- 
large an  estate  granted.  The  original  language  remains  operative. 
Etehbach  V.  Collins,  17 

ATTESTATION  CLAUSE. 
Effect  of.    See  Evidbnce,  7 

BOND  OF  EXECUTOR. 
The  sureties  on  a  bond  given  by  an  executor  who  is  also  charged  with 
trust  duties,  conditioned  to  administer  according  to  law  all  testa- 
tor's goods,  chattels  and  credits,  and  the  '*  proceeds  of  all  his  real 
estate  that  may  be  sold  for  the  payment  of  his  debts  and  legacies," 
are  liable  for  the  residue  of  the  personal  estate  received  by  him  as 
executor,  and  not  applied  in  discharge  of  the  trusts  committed  to 
him,  but  not  for  the  proceeds  of  real  estate  sold  under  a  trust  power 
and  not  by  authority  derived  solely  from  the  Probate  Court.  White 
V.  Diteon,  681^ 
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CHARITABLE  USE. 

1.  A  residuary  devise  to  ezecutors  to  be  distributed  by  them  among 

*•'  testator's  relatives,  and  for  beuevolent  objects,  in  such  sums  as  in 
their  judgment  shall  be  for  the  best,"  creates  a  valid  charitable  use. 
Ooodale  v.  Mooney,  1 

2.  A  bequest  of  which  the  income  is  '*  to  be  devoted  to  the  education  of 

the  freedmen,  and  paid  over  annually  to  the  proper  officers  of  the 
Freedmen*s  Association, "  no  association  of  that  name  being  in  ex- 
istence, is  too  general  and  indefinite  to  be  effectual  as  a  charitable 
use.    Fairfield  v.  LattaoTif  36 

8.  A  devise  of  realty  to  be  sold  and  the  proceeds  held  by  the  executor 
on  a  similar  trust  or  *^  disposed  of  as  he  pleases,"  is  equally  void. 

Id. 

4.  A  bequest  of  money  to  exectors  in  trust  to  distribute  the  same 
^Umong  such  incorporated  societies  organized  underthelawsof  the 
State  of  New  York  or  the  State  of  Maryland,  having  lawful  au- 
thority to  receive  and  hold  funds  upon  permanent  trusts  for  chari- 
table or  educational  uses,"  as  the  executors  may  select,  in  such  sums 
as  they  may  designate,  is  void  for  indefiniteness  and  uncertainty. 
PriehardY,  Thompson,  93 

•6.  A  bequest  to  executors  to  be  held  until  a  corporation  can  be  formed 
to  take  the  fund,  the  object  of  the  gift  being  stated  to  be  **  the 
founding  of  a  home  for  aged,  respectable,  indigent  women  who 
have  been  residents  of  the  city  of  New  London,''  is  valid.  Coil  v. 
OomstodB,  164 

6.  A  bequest  to  keep  certain  burial  lots  in  good  order  and  apply  the 

residue  of  the  income  to  the  maintenance  of  religious  services,  is 
invalid.    The  last  object  is  legal,  but  the  first  is  not.  Id. 

7.  A  devise  to  the  city  of  Baltimore  in  trust  for  the  "  McDonogh  Edu- 

cational Fund  and  Institute,"  is  sufficiently  descriptive  of  a  muni- 
cipal oiganization  constituted  by  city  ordinance,  styled  the  *' Board 
of  Trustees  of  the  McDonogh  Educational  Fund  and  Institute, ''the 
school  managed  by  the  board  being  known  as  the  '^McDonogh 
Institute."    Bamum  v.  Mayor  of  BaUimore,  291 

8.  A  devise  with  a  direction  that  what  remains  at  the  devisee's  death 

shall  be  devised  by  him  ^'  to  the  support  and  management  of  such 
worthy  and  meritorious  charitable  and  educational  and  religious  in- 
stitutions of  the  Roman  Catholic  faith,"  as  he  may  determine,  is 
valid.    Quinn  v.  Shields,  886 

9.  A  residuary  bequest  **  for  the  preaching  of  the  gospel  of  the  blessed 

Son  of  God  as  taught  by  the  people  now  known  as  Disciples  of 
Christ  The  preaching  to  be  well  and  faithiully  done,"  in  specified 
cities,  creates  a  valid  trust  enforceable  in  equity.  Sotoen  v.  Oyren- 
»t«,  541 
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COMMISSIONS. 

1.  Where,  by  the  terms  or  tme  constmction  of  a  will,  the  functions  of 

ezecator  and  trastee  vested  in  the  same  person  co-exist  from  the 
death  of  the  testator  to  the  final  discharge,  interwoven  so  that  no 
^  point  of  time  is  fixed  in  the  will  for  the  expiration  of  either  fiinc- 
tion,  compensation  in  both  capacities  cannot  be  allowed.  Johnson 
V.  Lawrence,  8d8 

2.  Executors  who  are  also  testamentary  trustees  are  entitled  to  commis- 

sions in  both  capacities  where  the  will  contemplates  a  severance  of 
their  duties  and  a  point  of  time  when  that  severance  shall  take 
place.    Phomix  v.  Litingston,  570 

8.  Trustees  of  real  estate  for  the  life  of  another,  not  being  vested  with 
the  fee,  are  entitled  to  commissions  only  on  moneys  passing  through 
their  hands,  and  not  on  the  value  of  the  fee  of  the  property.      Id, 

CONDITIGNS. 

Testator  made  a  bequest  to  his  widow  **  on  condition  that  she  pay  $50 
per  year  to  my  daughter,  Martha  Fox,"  and  if  Martha  should  marry 
a  second  time  then  '^fihe  shall  not  be  entitled  to  said  legacy  from 
that  time  on,"  and  "when  said  Martha  shall  have  received  an 
amount  out  of  said  personalty  equal  to  three-fourths  thereof,  she 
shall  not  be  entitled  to  any  more,  and  the  balance  shall  be  retained 
by  my  said  wife," — Held^  that  the  widow  took  the  property  as  a 
trustee  for  Martha,  and  the  condition  against  marriage  attached  to 
the  latter's  gift  was  void.     Crairford  v.  Thompson^  57 

See  Dbtisb,  1,  2,  8,  5. 

CONSTRUCTION. 

1.  Testatrix  had  on  deposit  with  the  Citizens'  Bank  of  Raleigh  the  som 

of  $1,000  and  some  railroad  and  State  bonds.  She  owned  some  stock 
in  the  Merchants  and  Farmers'  Bank  of  Charlotte.  A  bequest  by  her 
of  "bank  stock"  in  both  banks,  followed  by  a  disposition  of  the 
money  deposit,  was  held  to  include  the  bonds.     Clark  v.  Athins,  97 

2.  A  gift  of  '*all  my  worldly  goods,  consisting  of  household  furniture, 

clothing,  beds  and  bedding,  money  and  cattle,  also  whatever  debts 
may  be  due  me,  likewise  my  house  and  lot,"  will  not  pass  other  real 
estate  not  specifically  mentioned.     Parish  v.  Cooh^  156 

8.  A  husband  cannot  take  under  a  devise  to  the  *'  heirs  and  next  of 
kin  "  of  his  wife.     Mm'  Appeal,  176 

4.  Testator  gave  one-third  of  his  personal  property  to  his  wife,  devised 
a  specified  one  hundred  acres  of  land  to  a  daughter,  adding,  "  and 
the  rest  of  my  estate  personal  to  be  divided  among  my  four  sons," 
held,  the  court  could  not  supply  the  words  **  real  and  "  before  "  per- 
sonal," and  testator  was  intestate  as  to  real  estate  except  the  one 
hundred  acres  devised.     Qraham  v.  Oraham,  181 
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CONSTRUCTION— (jemttnvisd. 

5.  Uoder  a  devise  to  testatrix's  childreD  by  name,  **  in  equal  propor- 

tions," and  in  the  event  of  either  dying  before  the  other,  bis  or  her 
share  to  be  *'  divided  among  the  Borvivors  or  their  legal  representa- 
tives share  and  share  alike,''  the  two  children  of  a  daughter  so  dy- 
ing take  only  their  mother's  share.    Bivenett  v.  BiteneU,  264 

6.  A  distribution  directed  in  favor  of  **  my  children  living,  and  the  chil- 

dren of  my  deceased  children,"  will  not  include  testator's  great- 
grandchildren.    Cummings  v.  PlummeTj  279 

7.  A  widow  cannot  take  under  a  devise  to  her  husband's  ^^hein.'' 

Dodgers  Appeal^  857 

8.  A  deposit  of  a  sum  of  money  with  a  third  party,  on  his  undertaking 

to  apply  the  same  to  the  use  of  the  depositor  and  her  husband  dur- 
ing their  lives  and  after  their  deaths  to  pay  therefrom  their  funeral 
expenses  and  the  costs  of  suitable  monuments,  and  to  expend  the 
residue  in  procuring  masses  to  be  solemnized  according  to  the  ritual 
of  the  Roman  Catholic  Church,  creates  a  valid  contract,  irrespect- 
ive of  the  legality  of  a  trust  to  say  masses.    GHlman  v.  McArdU^  899 

9.  Under  a  devise  to  **  the  male  issue  then  living  of  testator's  son  R.,'* 

all  the  male  lineal  descendants  of  that  son  then  living  should  take, 
whether  of  the  same  generation  or  not,  and  irrespective  of  their  an- 
cestors being  male  or  female.     Wutar  v.  Scott,  548 

10.  The  words  "  now  standing  in  my  name  on  the  books  of  the  compa- 
ny," following  a  bequest  of  **  eighty-one  shares  "  of  stock  therdn, 
are  evidence  of  an  intention  to  dispose  of  only  the  shares  owned  by 
testatrix  when  making  her  will,  within  a  statute  making  every  will 
speak  and  take  effect  '*  as  if  it  had  been  executed  immediately  be- 
fore the  death  of  the  testator,  unless  a  contrary  intention  shall  ap- 
pear by  the  will."    Fiddity  Trust  Oompany^s  Appeal^  556 

COSTS. 
An  executor  is  entitled  to  be  paid  out  of  the  estate  taxable  coets  and 
whatever  reasonable  sum  he  may  have  expended  in  addition  thereto 
in  proceedings  to  probate  his  testator's  will.  He  is  not  within  a 
statutory  provision  awarding  costs  only  to  successful  parties.  Hi^ 
lips  V.  PhiUips,  258 


DEVISE. 

1.  A  devise  may  lawiully  be  made  conditional  that  the  devisee  withdraw 

from  the  priesthood  of  a  specified  church,  or  from  any  society  con- 
nected therewith,  or  refrain  from  forming  any  such  connection. 
Bamum  v.  Mayor  qf  Baltimore,  291 

2.  A  gift  of  the  income  of  a  fund  to  a  married  woman  so  long  as  she 

remains  the  wife  of  her  then  husband,  and  of  the  entire  estate 
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should  she  '*  be  left  a  widow,  or  for  any  cause  should  cease  to  be  '* 
his  wife,  is  not  contnuy  to  public  policy.  Thayer  y.  Spear,  451 
8.  A  devise  by  testator  to  his  wife  '*  so  long  as  she  shall  remain  my 
widow,"  is  not  a  ^^  condition  in  restraint  of  marriage  *'  within  a 
statute  avoiding  such  conditions.    HibbiU  v.  Jack,  500 

4.  A  devise  of  real  estate  without  words  of  limitation  Tests  in  the  dev- 

isee an  estate  in  fee-simple;  and  this  result  is  not  defeated  by  a  de- 
vise over  of  the  remainder.    MkeheU  v.  Mane,  508 

5.  A  wife  devised  all  her  estate  to  her  husband  for  life,  providing,  fur- 

ther, that  if  he  survived  her  it  should  go  to  her  step-daughter.  The 
husband  predeceased  the  wife,  and  the  latter  thereby  died  intestate. 
Oibean  v.  Sei/mourj  517 

DISTRIBUTION  (fc*  ESTATES. 
1.  The  statutes  authorizing  married  women  to  hold,  oouTcy  and  devise 
property  as  if  unmarried,  do  not  deprive  the  husband  of  his  com- 
mon law  right  to  her  personalty  where  she  dies  wholly  intestate  or 
only  partly  intestate  through  the  lapsing  of  legacies.  Eohine  v. 
MeClure,  466 

3.  Nor  is  his  right  affected  by  his  accepting  a  legacy  and  qualifying  aa 
executor  under  his  wife's  will.  Id. 

DOWER. 

See  Slbctioh;  Lbgact,  4. 
DUPLICATB  WILLS. 
Both  parts  need  not  be  probated,  but  both  may  be  required  to  be  ex- 
hibited to  the  court.     Oroseman  v.  Orouman^  121 

ELECTION. 

1.  The  acceptance  of  a  provision  in  a  will  in  lieu  of  dower  bars  a 

widow  from  any  share  in  lapsed  legacies.    Matter  of  Beneon,  7 

2.  A  court  having  jurisdiction  of  the  person  and  estate  of  an  insane 

widow,  may  elect  for  her  between  her  dower  right  and  a  provision 
in  lieu  of  the  same.     Van  Steenwyek  v.  WaMum,  887 

EVIDENCE. 

1.  Evidence  is  inadmissible  to  show  that  testator  told  the  scrivener  he 

had  in  mind  a  particular  Freedmen's  Association  organized  by 
the  Methodists  in  Cincinnati.    Fairfield  v.  Latoaanj  86 

2.  Where  an  interlineation  in  a  duplicate  wUl,  not  offered  for  probate, 

is  noted  above  the  attestation  clause,  and  is  necessary  to  make  it  a 
counterpart  of  the  other  will,  there  is  no  presumption  that  the  al- 
teration is  fraudulent.  Orouman  v.  Oroeeman,  121 
8.  To  make  an  extraneous  document  part  of  a  will,  it  must  be  clearly 
referred  to  therein,  and  the  testator's  intention  cannot  be  shown  by 
parol  proof.  Baker's  Appeal,  128 
Vol.  rv.— 89 
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EVIDENCE--«m«nwtfrf. 

4.  Testator's  knowledge  of  the  contents  of  the  will  at  the  time  of 

execution  may  be  shown  by  circumstantial  evidence.  Montague  ▼. 
Allan's  Ex'r%,  454 

5.  A  will  is  not  invalidated  by  the  fact  that  it  was  written  by  a  confi- 

dential friend  of  the  testator,  whose  wife  is  a  legatee  there- 
under. R, 

6.  A  judgment  of  a  Probate  Court  of  another  State,  ascertaining  the 

heirs  of  a  decedent  under  its  laws,  is  not  admissible  against  oDe 
not  a  party  thereto,  in  an  ejectment  action  in  this  State,  as  proof  of 
death  or  heirship.     Morin  v.  Bailroad^  462 

7.  A  residuary  gift  **  equally  to  the  authorized  agents  of  the  Home  and 

Foreign  Missionary  Societies  to  aid  in  propagating  the  Holy  re- 
ligion of  Jesus  Christ/'  creates  a  valid  charitable  use,  and  in  de- 
termining who  are  to  take  thereunder  evidence  may  be  received  of 
the  names  testator  called  the  missionary  societies,  or  by  which  they 
were  usually  known,  the  interest  shown  by  him  in  any  particular 
society,  and  the  contributions  made  by  him  to  missionary  pur- 
poses.   Hineklep  v.  Thatcher,  483 

8.  An  attestation  clause  signed  by  the  witnesses  and  corroborated  bj 

the  circumstances  surrounding  the  execution  of  the  instrument,  the 
testimony  of  other  witnesses  to  the  fact  of  execution,  or  other  com- 
petent evidence,  is  sufficient  to  establish  a  will  against  the  posi- 
tive evidence  of  the  attesting  witnesses  to  the  contrary.  Matter  of 
WUl  of  CoUreU,  448 

EXECUTION. 

1.  A  signature  by  testator  at  the  end  of  the  third  page  of  a  will  con- 

sisting of  four  consecutive  pages,  is  a  signature  *'  at  the  end  there* 
of  if  it  be  in  fact  at  the  end  of  the  will  according  to  such  connec- 
tion and  arrangement  of  the  pages  as  the  inherent  sense  of  the 
instrument  requires.    Baker's  Appeal^  128 

2.  A  signing  by  testator  at  the  end  of  the  attestation  clause  is  a  sab- 

scribing  **  at  the  end  "  of  the  will  as  required  by  statute.  Younger 
V.  Ihiffie,  544 

EXECUTOR 

1.  Executors  may  bid  in  land  sold  under  a  mortgage  held  by  them. 

Lockman  v.  BeiUy,  194 

2.  The  title  is  vested  in  them,  and  distributees  or  beneficiaries  have  no 

estate  therein,  and  they  can  sell  without  any  express  authority  in 

the  will.  Id' 

8.  The  property  should   be   treated   and   accounted   for    as   person' 

alty.  Id* 
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IR^SECVTOR— continued, 

4.  Executors  directed  to  sell  lands  to  pay  debts  cannot  become  pnr- 

cbasers  at  sale  of  such  lands  nnder  an  execution  against  tbe  testa- 
tor.   ManhallY.  Canon,  201 

5.  An  agreement  upon  consideration  to  renounce  an  executorsbip  is 

illegal  as  against  public  policy.     EUicott  y.  Chamberlin,  385 

6.  An  executor  who  is  also  trustee  can  only  discharge  himself  in  tbe 

former  capacity  by  some  open  and  notorious  act  in  the  Probate 
Court.     WhiU  y.  IHt9on,  6S9 

EXECUTORY  DEVISE. 

An  executory  deyise  cannot  be  made  to  depend  on  the  non-execution  by 
the  first  taker  of  an  absolute  beneficial  disposing  power  yested  in 
him  by  the  will  creating  tbe  limitation,  and  the  fee  yests  in  the 
first  taker.     Van  Home  y.  Campbell,  409 


FORECLOSURE  SALE. 
Purchase  by  executors  at.     Loekman  y.  BeUly,  194 


INCOME. 
As  to  diyision  between  life-tenant  and  remainderman. 

See  LiFB-TENANT. 

INTEREST. 
A  pecuniary  legacy  by  one  in  heo  parentis  for  the  maintenance  of  the 
legatee,  bears  interest  from  the  testator's  death.     Totomend'B  Ap- 
peal, 482 
INTERLINEATION. 

See  EyiDBNCS,  2. 
INTESTACY. 
A  wife  deyised  all  her  estate  to  her  husband  for  life,  proyiding  further 
that  if  he  suryiyed  her  it  should  go  to  her  step-daughter.    The 
husband  predeceased  the  wife  and  the  latter  thereby  died  intestate. 
Gibson  V.  Seymour,  517 

DSTYESTMENT. 

Executors  directed  to  keep  funds  inyested  may,  when  a  profitable  in- 
yestment  offers  itself  larger  in  amount  than  the  ayailable  assets  of 
the  estate,  supplement  them  with  funds  obtained  from  other  par- 
ties.   Barry  y.  Lamlert,  149 


JOINT  WILL. 
Tenants  in  common  may  dispose  of  their  estates  by  a  joint  will.    Bette 
y.  Harper,  429 
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JURISDICTION. 
A  surrogate's  court,  although  of  limited  statutory  jurisdiction,  under  a 
general  authority  to  coutrol  and  settle  the  accounts  of  executors 
and  administrators,  and  to  determine  on  an  accounting  all  ques- 
tions concerning  any  debt,  claim,  legacy,  or  distributive  share,  has 
jurisdiction  to  determine,  on  equitable  principles,  the  propriety  of 
allowing  an  administrator's  claim  for  past  maintenance  of  a  minor 
entitled  to  a  share  in  the  estate,    ffyland  v.  Baxter,  478 


LEGACIES. 

1.  The  acceptance  of  a  deyise  of  realty  by  one  who  is  directed  to  pay  a 

legacy  imposes  on  him  a  personal  obligation  to  discharge  the  leg- 
acy,  which  may  be  enforced  without  resort  to  the  land.  F&rter  r. 
Jaekiony  226 

2.  A  request  by  testator  to  his  bookkeeper  to  take  charge  of  the  books 

of  his  estate  and  assist  in  the  settlement  thereof  so  long  as  his 
services  may  be  necessary,  with  an  allowance  of  a  fixed  salary 
payable  monthly,  constitutes  a  contract,  and  the  executor  may  dis- 
miss the  beneficiary  for  improper  performance  of  his  duties.  Bar- 
ker V.  Smith,  625 

8.  It  is  sufiScient  to  constitute  a  specific  legacy  that  the  thing  ^ven  can 
be  specified  and  distinguished  from  the  rest  of  testator's  estate  at 
the  time  of  his  death,  even  if  not  in  existence  or  owned  by  him  at 
the  date  of  his  will.    FiddUy  Truit  Oompany^B  Appeal,  556 

4.  A  bequest  in  lieu  of  dower  accepted  by  election  has  priority  over  all 
other  legacies  and  will  not  abate  with  them.  Security  Company  v. 
Bryant^  552 

See  CoiTDiTioiTS,  1 ;  Iittebbst. 

LEGATEE. 
A  legatee  who  has  had  his  legacy  abated  or  absorbed  in  payment  of 
debts  stands  in  the  place  of  the  creditor  and  may  proceed  against 
undevised  realty.    Hope  v.  WiUeineon^  218 

LIFE  ESTATE. 

1.  A  devise  to  testator's  widow  **to  hold  the  same  during  her  life  for 

her  maintenance,  but  not  to  sell  the  same,  the  said  real  estate  to 
go  to  J.  M.  at  her  death,  if  any  remains/'  vest  a  life-estate  in 
the  widow,  without  any  power  of  disposal.  Birmingham  v. 
Leean,  268 

2.  Where  in  a  will  the  gift  to  the  first  taker  is  expressly  limited  to  him 

for  life,  it  is  not  enlarged  into  an  absolute  gift  by  the  mere  annexa- 
tion of  a  power  to  him  to  dispose  of  or  appropriate  the  fee  or  capi- 
tal during  his  life.     Hospital  Trust  Co,  v.  Commercial  Bank,       568 
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UPE-TENAXTS. 

i.  The  right  to  subscribe  for  new  shares  upon  an  increase  of  stdck,  the 
new  stock  when  issued,  and  any  profit  resulting  from  the  sale  of  the 
right  to  such  subscription,  are  part  of  the  principal  of  a  trust  fund 
of  shares  issued  before  such  increase,  and  this  with  a  clause  in  the 
will  directing  payments  of  the  "  dividends  and  increase  **  to  the 
beneficiaries  annually.    Brinlsyy,  Qrou,  824 

3.  All  money  dividends,  including  extra  dividends  or  bonuses  payable 

in  cash  from  the  earnings  of  the  corporation,  belong  to  the  tenant 
for  life  of  the  stock.     Biehardwn  y.  Riehardion,  352 

8.  The  gain  or  loss  arising  from  the  sale  of  stock  held  in  trust  is  that  of 
the  capital  of  the  estate,  and  the  sum  received  constitutes  a  new 
principal.    New  England  Truit  Co,  v.  Baton,  368 

4.  A  trustee  who  has  invested  in  bonds  at  a  premium  may  retain  an- 

nually from  the  income  payable  to  a  life-tenant  such  sums  as  will 
restore  to  the  fund  at  its  maturity  what  was  taken  therefrom  at  the 
time  of  purchase.  Id. 

5.  Testator  died  during  the  continuance  of  a  copartnership  agreement 

which  was  to  last  for  a  term  of  years  even  if  he  died.  His  will  de- 
vised the  residue  of  his  estate  to  his  wife  for  her  use  during  life, 
with  remainder  over.  Held,  that  the  life-tenant  was  entitled  to  all 
testator^s  share  in  the  profits  of  the  firm  during  its  continuance. 
Heighey,  Littig^  687 

MARRIAGE. 

Conditions  against.     See  Coin>rriONs,  1 ;  Devisb,  2,  3. 
MARRIED  WOMEN. 
Husband's  common  law  rights  in  their  personalty  when  djring  intestate 
are  not  afiected  by  the  statutes  authorizing  them  to  hold,  convey, 
and  devise  property  as  if  unmarried.    Bottbine  v.  McOlure,        466 
MORTGAGE. 
Right  of  executors  to  buy  in  lands  on  which  they  hold  mortgage,  and 
their  power  to  resell  same.    Loekman  v.  ReiUy,  194 

Power  to  mortgage.    See  Powebs,  2,  3,  4. 

0MI3SI0N  OF  CHILDREN. 

If  the  omission  of  a  child  from  his  father's  will  is  intentional,  he  is  not 

entitled  to  share  in  the  estate,  although  such  intention  is  founded 

on  a  mistake  as  to  the  legal  effect  of  matters  outside  the  will. 

Hurley  v.  O'SuUitan,  81 

PERPETUITY. 

dee  Tbust.  2. 
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POWERS. 

1.  A  testamentary  power  to  convey  a  fee  is  well  executed  by  a  deed  pro- 

fessing to  convey  the  whole  estate  in  the  land  although  the  will  is 
not  recited.     8<mth  v.  Sout\  69 

2.  Power  to  an  executor  '*  to  sell,  exchange  and  dispose  of  as  he  may 

deem  necessaiy  for  the  interests  of  the  testator's  children,  includes  a 
power  to  mortgage.     Faulk  v.  DashieU,  81 

8.  A  girt  for  life  with  a  superadded  power  of  sale,  and  appropriation 
of  the  proceeds,  doea  not  confer  a  power  to  mortgage  or  pledge 
more  than  the  donee's  life  interest.  Hotpital  Trust  Co.  v.  Omr 
tnereial  Bank^  563 

4.  A  general  power  of  sale,  with  the  further  authority  that  '*  in  and 

about  the  entire  mauagement  and  control  '*  of  testator's  property 
the  executor  should  "  have  full  power  to  do  with  the  same  as  I 
would  were  I  living/'  will  not  authorize  a  mortgage  by  the  execu- 
tor.   Prices,  (kurtneyy  575 

5.  Under  a  residuary  devise  to  testator's  wife,  in  trust  for  her  use  dar- 

ing life,  with  power,  on  the  consent  of  persons  named  to  make 
such  **  change  of  investments  "  and  '^  re-investment "  as  might  be 
proper  in  her  estimation,  and  to  execute  all  needful  deeds  and 
leases,  a  lease  for  ninety-nine  years,  renewable  forever,  of  unim- 
proved property,  is  authorized.     OoUins  v.  MaeTaoUhy  586 

See  LiFB-ESTATB. 

PROBATE. 

Where  a  will  is  executed  in  duplicate,  both  parts  need  not  be  probated, 
but  both  may  be  required  to  be  exhibited  to  the  court.  Cro$man 
V.  Grossman^  181 

PUBLIC  POLICY. 

1.  A  gift  of  the  income  of  a  fund  to  a  married  woman  so  long  as  she 

remains  the  wife  of  her  then  husband,  and  of  the  entire  estate 
should  she  "be  left  a  widow  or  for  any  cause  should  cease  to  be" 
his  wife,  is  not  contrary  to  public  policy.     Thayer  v.  Speaty       461 

2.  An  agreement  upon  consideration  to  renounce  an  executorship  is  il- 

legal as  against  public  policy.    Ellioati  v.  Chamherlin^  235 

3.  An  agreement  by  an  heir  at  law  not  to  oppose  the  probate  of  a  will 

on  the  executor's  promise  to  pay  him  a  sum  of  money  therefor,  is 
founded  on  sufficient  consideration  and  is  not  within  the  statute 
prohibiting  actions  to  enforce  promises  by  executors  to  answer 
damages  out  of  their  own  estate.    Bellows  v.  Soiolee,  539 

REMAINDERMEN. 
As  to  division  of  interest  and  income  between  life -tenant  and  remain- 
dermen. 

See  LiFE-TBNAKT. 
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REVIVAL  OF  FORMER  WILL. 

A  prior  will  is  revived  by  the  destruction  of  a  later  one  not  con- 
taining any  general  revocation  of  earlier  testaments.  Peek^B  Ap- 
peal^ 306 

KEVOCATION. 

1.  The  writing  in  pencil  by  testatrix  of  the  words,  ''  I  revoke  this  will,*' 

with  her  signature  on  the  outside  wrapper  of  a  will,  does  not  meet 
the  requirements  of  a  statute  prescribing  the  modes  of  revocation 
to  be  by  burning,  tearing,  canceling  or  obliterating  the  will,  or  by  a 
new  will,  or  codicil,  or  other  writing,  attested  as  required  in  the 
execution  of  wills.     Will  of  Ladd,  137 

2.  Drawing  scrolls  through  a  signature  to  a  will  is  not  a  revocation  un- 

der a  statute  requiring  that  the  will  be  destroyed  or  canceled  in  the 
presence  of  witnesses  in  the  same  manner  as  the  making  of  a  new 
will.     Gay  v.  Gay,  360 

8.  Under  a  statute  regulating  the  revocation  of  wills,  and  providing 
that  nothing  in  it  **  shall  prevent  the  revocation  implied  bylaw  irom 
subsequent  changes  in  the  condition  or  circumstances  of  the  testa- 
tor," the  marriage  of  a  woman  revokes  existing  wills.  Swan  v. 
Hammond^  684 

RULE  IN  SHELLEY'S  CASE. 

A  devise  of  the  rents  and  profits  of  land  until  the  youngest  child  of  the 
devisee  becomes  of  age,  upon  the  happening  of  which  event  "  the 
fee-simple  of  said  lands  shall  then  vest  absolutely  in  said  M.  (de- 
visee) and  his  heirs,  and  may  by  him  or  them  be  disposed  of  as  he 
or  they  may  judge  best  for  his  or  their  interest,"  gives  the  dev- 
isee an  estate  in  fee  when  his  child  attains  majority.  Shimer  v. 
Mann,  810 

STATUTE  OF  FRAUDS. 

Promise  by  executor  to  answer  damages  out  of  his  own  estate,         539 
SUBROGATION. 

1.  A  legatee  who  has  had  his  legacy  abated  or  absorbed  in  payment  of 

debts  stands  in  the  place  of  the  creditor,  and  may  proceed  against 
undevised  realty.    Hope  v.  Wilkimon,  218 

2.  It  seems  a  loan  to  an  executor,  secured  by  a  void  mortgage  on  his 

testator's  estate,  creates  no  equity  of  subrogation  or  otherwise  in 
favor  of  the  lender.    Price  v.  Courtney^  675 

TRUST. 

1.  A  devise  by  testator  of  all  his  property  to  his  wife,  her  heirs  and 
assigns,  with  a  *'  request  that  at  her  death  she  will  divide  *'  the  same 
equally  between  his  sons  and  daughters,  constitutes  a  valid  trust. 
Knox  V.  Knox,  46 
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TRTJST'-eontinued. 

2.  A  direction  to  executors  to  apply  a  specified  portion  of  a  bequest  to 
inclosing  and  cleaning  up  a  family  grayeyard  and  erecting  a  monu- 
ment, is  valid,  but  a  gift  of  the  residue  in  trust  to  keep  in  repair 
the  fence  and  monument  is  void,  as  tending  to  a  perpetuity.  File 
V.  Beadey,  274 

8.  Deposit  to  be  applied  to  saying  of  masses.     Oilman  t.  McArdUj  399 

4.  A  residuary  devise  to  a  person  "  to  be  disposed  of  by  him  for  such 

charitable  purposes  as  he  shall  think  proper,  **  creates  a  trust  WhUe 
V.  DittoTiy  589 

5.  A  residuary' bequest  to  two  persons'^  as  their  absolute  property," 

with  the  request  "  to  use  said  fund  thus  given  to  further  what  is 
called  the  Woman*s  Rights  Cause ;  but  neither  of  them  is  under  any 
legal  responsibility  to  any  one  or  any  court  to  do  so/*  is  valid.  It 
does  not  create  a  trust.     Baean  y.  i2an«om,  865 

TRUSTEE. 

1.  The  rule  avoiding  a  purchase  by  a  trustee  of  trust  property  does  not 

apply  where  he  has  an  interest  therein,  and  on  special  application 
to  the  court  and  a  hearing  of  all  parties,  obtains  permission  to  bid. 
SehoUe  v.  SehoOe,  496 

2.  Commissions  of  trustee  who  is  also  executor. 

Bee  ComoBSioHS,  1,  2. 
8.  When  trustee  who  is  also  executor  becomes  liable  in  latter  capacity. 
Bee  EzBCUTOB,  6. 

WILL. 
A  writing  by  deceased,  over  his  signature,  on  the  back  of  a  business 
letter,  ending  **  and,  Ann,  after  my  death  yon  are  to  have  forty 
thousand  dollars;  this  you  are  to  have,  will  or  no  will;  take  care  of 
this  until  my  death,"  constitutes  a  valid  will  of  personalty.  Bffen 
y.  Hoppe,  218 
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